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This  section  of  the  FEDERAL  REGISTER  ^ 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFR  Part  325 
RIN  3064-AD91 

Annual  Stress  Test 

AGENCY:  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Final  rule. 

SUMMARY:  The  Federal  Deposit 
Insurance  Corporation  (the 
“Corporation”  or  “FDIC”)  is  issuing  a 
final  rule  that  implements  the 
requirements  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  (the  “Dodd-Frank  Act”)  regarding 
stress  tests  (“final  rule”).  The  Dodd- 
Frank  Act  requires  the  Corporation  to  , 
issue  regulations  that  require  FDIC- 
insured  state  nonmember  banks  and 
FDIC-insured  state-chartered  savings 
associations  with  total  consolidated 
assets  of  more  than  $10  billion  to 
conduct  annual  stress  tests,  report  the 
results  of  such  stress  tests  to  the 
Corporation  and  the  Board  of  Governors 
of  the  Federal  Reserve  System 
(“Board”),  and  publish  a  summary  of 
the  results  of  the  stress  tests.  The  final 
rule  requires  large  covered  banks  to 
conduct  annual  stress  tests  beginning  on 
the  effective  date  of  this  final  rule.  The 
Corporation,  however,  will  delay 
implementation  of  the  annual  stress  test 
requirements  under  the  final  rule  for 
institutions  with  total  consolidated 
assets  of  more  than  $10  billion  but  less 
than  $50  billion  until  September  30, 
2013.  The  final  rule  requirement  for 
public  disclosure  of  a  summary  of  the 
stress  testing  results  for  these 
institutions  will  be  implemented 
starting  with  the  2014  stress  test,  with 
.the  disclosure  occurring  during  the 
period  starting  June  15  and  ending  June 
30  of  2015. 

DATES:  This  final  nde  is  effective 
October  15,  2012.  . 


FOR  FURTHER  INFORMATION  CONTACT: 

George  French,  Deputy  Director,  Policy, 
(202)  898-3920,  Robert  Burns,  Associate  - 
Director,  Mid-Tier  Bank  Branch,  (202) 
898-3905,  or  Ryan  Shelter,  Senior  Large 
Financial  Institutions  Specialist,  (202j 
412-4861,  Division  of  Risk  Management 
and  Supervision;  Mark  G.  Flanigan, 
Gounsel,  (202)  898-7426,  Jason  Fincke, 
Senior  Attorney,  (202)  898-3659,  Rachel- 
Jones,  Attorney,  (202)  898-6858,  or 
Ryan  K.  Clougherty,  Senior  Attorney, 
(202)  898-3843,  Legal  Division,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Overview  of  Section  165(i)ofthe 
Dodd-Frank  Act 

The  Dodd-Frank  Act  was  enacted  on 
July  21,  2010.1  Section  165(i)(2)  of  the 
Dodd-Frank  Act  (“section  165(i)(2)”) 
requires  the  Corporation,  as  a  Federal 
primary  financial  regulatory  agency,  to 
issue  regulations  that  require  FDIC- 
insured  state  nonmember  banks  and 
FDIC-insured  state-chartered  savings 
associations  with  total  consolidated 
assets  of  more  than  $10  billion  to 
conduct  annual  stress  tests. 

Additionally,  section  165(i)(2)  requires 
that' the  Corporation  issue  regulations 
that:  (1)  Define  the  term  “stress  test”  for 
purposes  of  the  regulations;  (2)  establish 
methodologies  for  the  conduct  of  the 
stress  tests  that  provide  for  at  least  three 
different  sets  of  conditions,  including 
baseline,  adverse,  and  severely  adverse 
conditions;  (3)  establish  the  form  and 
content  of  a  required  report  on  the  stress 
tests  that  covered  banks  must  submit  to 
the  Corporation;  and  (4)  require  covered 
banks  to  publish  a  summary  of  the 
results  of  the  required  stress  tests. 

Section  165(i)(2)(C)  requires  the 
Corporation,  in  coordination  with  the 
Board  of  Governors  and  the  Federal 
Insurance  Office,  to  issue  regulations 
implementing  the  stress  testing 
requirements  that  are  consistent  and 
comparable  with  the  other  Federal 
primary  financial  regulatory  agencies. ^ 

>  Public  Law  111-203. 124  Stat.  1376  (2010). 

2  Under  section  2(12)  of  the  Dodd-Frank  Act,  the 
term  “Primary  financial  regulatory  agency” 
includes  the  federal  banking  agencies,  including  the 
Corporation,  the  Board  of  Governors,  and  the  Office 
of  the  Comptroller  of  the  Currency  (“OCC”);  the 
Securities  and  Exchange  Commission;  the 
Commodity  Futures  Trading  Commission;  and  the 
Federal  Housing  Finance  Agency.  12  U.S.C. 

5301(12). 


On  January  23,  2012,  pursuant  to 
section  165(i)  of  the  Dodd-Frank  Act, 
the  Corporation  issued  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  that  proposed  to  require 
covered  banks  to  conduct  annual  stress 
tests  (“NPR”  or  “proposed  rule”).^  The 
Corporation  is  now  issuing  a  final  rule 
implementing  the  requirements  of 
section  165(i)(2)  as  proposed  in  the 
NPR,  with  certain  modifications  as 
described  further  below. 

II.  Comments  Received 

A.  Overview 

The  NPR  solicited  public  comment  on 
all  aspects  of  the  proposed  rule.  The 
NPR’s  comment  period  ended  on  April 
30,  2012,  and  resulted  in  the  FDIC 
receiving  18  comment  letters. 

Comments  were  submitted  by,  or  on 
behalf  of,  individuals,  banks  and  bank 
holding  companies,  consulting  firms, 
and  banking  and  financial  services 
industry  trade  groups  and  associations. 
The  comment  letters  generally 
supported  the  broader  goals  of  the  NPR, 
but  many  expressed  concerns  with 
respect  to  certain  aspects  of  the 
proposed  rule,  as  discussed  in  more 
detail  below, 

B.  Agency  Coordination 

A  number  of  commenters  expressed 
concerns  about  the  scope  of  the 
proposed  rule  and  the  need  for 
coordination  between  the  agencies  in 
implementing  the  stress  test 
requirements  for  various  institutions. 
These  commenters  generally  suggested 
that  the  agencies  should  seek 
comparability  on  their  respective  stress 
testing  requirements  and  resolve  some 
of  the  key  differences  between  their 
respective  proposals  to  ensure 
consistent  and  comparable  stress  testing 
for  all  covered  financial  institutions  and 
to  minimize  regulatory  burden. 

The  Corporation  understands  and  is 
sensitive  to  commenters’  concerns 
regarding  the  importance  of  issuing  a 
consistent  and  comparable  set  of  final 
stress  testing  rules  across  the  banking 
agencies.  The  FDIC  understands  that 
there  are  a  number  of  insured 
depository  institutions  subject  to  the 
stress  testing  final  rules  that  may 
operate  within  organizational  structures 
with  regulated  entities  that  may  be 
supervised  by  different  federal  banking 

3  77  FR  3166  (Jan.  23.  2012). 
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regulators.  The  FDIC  has  developed  this 
rule  in  coordination  with  the  FRB  and 
the  Federal  Insurance  Office  as  required 
by  section  165(i)(2)(C).  Additionally,  the 
FDIC  has  worked  closely  with  the  other 
banking  agencies  to  ensure  the 
standards  of  the  final  rule  are  consistent 
and  comparable  in  the  areas  of:  scope  of 
application,  scenarios,  data  collection 
and  reporting,  and  disclosure.  The 
Board  and  OCC  have  issued  separate 
final  stress  test  rules  with  respect  to 
their  supervised  entities. 

C.  Effective  Date  of  Proposed  Rule 

The  NPR  sought  public  comment  on 
the  timing  of  the  proposed  rule,  both  ' 
with  respect  to  the  proposed  immediate 
effectiveness  and  the  proposed  time 
period  allotted  for  completion  of  the 
stress  tests. 

With  respect  to  the  proposed  effective 
date,  several  commenters  recommended 
delayed  effective  dates  based  on  the 
asset  size  of  the  bank.  One  commenter 
suggested  a  delayed  effective  date 
because,  due  to  the  complexity  of  the 
rule’s  stress  testing  requirements, 
regional  and  community  banks  would 
require  additional  time  to  build  and 
effectuate  the  systems  necessary  to 
conduct  testing.  Another  commenter 
noted  that  community  banks  have  not 
participated  in  stress  tests  and  have  not 
experienced  the  supervisory 
expectations  that  accompany  the  stress 
testing  process  and  therefore  need 
additional  time  to  comply  with  the 
proposed  rule.  Several  commenters 
requested  delaying  the  implementation 
of  the  proposed  rule  for  at  least  one 
year. 

The  FDIC  recognizes  that  a  number  of 
state  nonmember  banks  and  state 
savings  associations  are  at  different 
stages  in  developing  their  stress  testing 
frameworks.  Certain  institutions  may  • 
need  additional  time  to  fully  develop 
their  stress  testing  systems,  processes, 
and  procedures,  and  to  collect  the 
information  that  the  FDIC  may  require 
in  connection  with  these  tests.  After 
considering  the  comments,  the  FDIC  has 
decided  to  delay  implementation  of  the 
final  rule  for  institutions  with  total 
consolidated  assets  of  more  than  $10 
billion  but  less  than  $50  billion  until 
September  30,  2013,  to  ensure  that  these 
institutions  have  sufficient  time  to 
develop  high-quality  stress  testing 
programs.  Furthermore,  the  FDIC  has 
decided  to  delay  the  initial  public 
disclosure  requirement  for  these 
institutions  until  the  2014  stress  test 
(with  the  public  disclosure  to  be  made 
in  2015). 

Most  banks  with  consolidated  assets 
'  of  $50  billion  or  more  have  been 
involved  in  stress  testing  previously. 


including  the  200^  Supervisory  Capital 
Assessment  Program  (SCAP)  and  the 
Board’s  Comprehensive  Capital 
Analysis  and  Review  (CCAR)  stress 
tests,  and  consequently  have  in  place  a 
framework  necessary  to  conduct  the 
stress  tests  required  by  this  rule.  Given 
the  size,  complexity,  and  importance  of 
these  covered  banks  to  the  safety  and 
soundness  of  the  United  States  banking 
system,  the  FDIC  believes  it  is 
appropriate  for  these  covered  banks  to 
commence  stress  testing  as  soon  as 
possible.  Consequently,  state 
nonmember  banks  and  state  savings 
.associations  with  consolidated  total 
assets  equal  to  or  exceeding  $50  billion 
will  be  required  to  conduct  their  first 
annual  stress  tests  under  this  final  rule 
using  financial  data  as  of  September  30, 
2012. 

The  FDIC  is  aware,  however,  that 
some  state  nonmember  banks  and  state 
savings  associations  with  assets  of  $5(k 
billion  or  more  may  not  be  able  or  ready 
to  conduct  the  annual  stress  test  this 
year  in  a  manner  that  would  yield 
meaningful  results.  For  example, 
covered  banks  that  were  not  subject  to 
SCAP  and  CCAR  may  need  more  time 
to  develop  and  implement  a  robust 
stress  testing  framework.  Therefore,  the 
FDIC  is  reserving  authority  in  the  rule 
to  permit  these  covered  banks  to  delay 
the  application  of  the  requirements 
under  this  final  rule  on  a  case-by-case 
basis. 

D.  Timing  of  the  Stress  Test 
Requirements 

The  NPR  sought  public  comment  on 
the  proposed  time  period  allotted  for 
completion  of  the  stress  tests.  A  number 
of  comments  were  received  expressing 
concern  with  respect  to  the  proposed 
rule’s  timing  for  the  annual  stress  test. 
Several  commenters  noted  that  the 
proposed  rule  would  require  covered 
banks  to  conduct  stress  tests  during  the 
busiest  time  of  year  for  many 
institutions.  Furthermore,  one 
commenter  argued  that  the  narrow 
timefirame  between  the  release  of 
scenarios  and  the  submission  of  the 
required  reports  could  present  timing 
issues  for  institutions,  particularly 
smaller  banks,  in  preparing  year-end 
information.  Additionally,  several 
commenters  requested  that  the 
Corporation  provide  flexibility  with 
respect  to  when  covered  banks  are 
required  to  perform  stress  tests.  For 
example,  one  commenter  recommended 
that  covered  banks  be  permitted  to 
choose  when  they  will  conduct  stress 
testing  throughout  the  year,  and  also 
suggested  that  the  Corporation  should 
provide  economic  scenarios  for  the 


stress  tests  no  later  than  September  30 
of  each  calendar  year. 

After  consideration  of  the  comments, 
the  FDIC  has  decided  to  make  changes 
in  the  timeline  in  the  final  rule.  The 
Corporation  intends  to  distribute  the 
scenarios  to  all  covered  banks  no  later 
than  November  15  of  each  year,  which 
aligns  the  development  and  issuance  of 
the  scenarios  with  the  other  agencies 
and  which  is  approximately  seven 
weeks  prior  to  the  date  by  which  an 
over  $50  billion  covered  bank  must 
report  the  results  of  its  annual  stress 
test.  The  Corporation  believes,  based  on 
its  supervisory  experience,  that  over  $50 
billion  covered  banks  will  have 
adequate  time  to  carry  out  the  required 
stress  tests.  For  the  $10  billion  to  $50 
billion  covered  banks,  the  final  rule 
extends  the  reporting  date  to  March  31 
of  each  year  giving  additional  time  to 
these  institutions  to  conduct  stress  tests 
and  report  the  results.  The  final  rule 
also  permits  these  institutions  to  report 
their  stress  test  results  under  the  same 
timefirame  as  their  parent  holding 
company. 

The  final  rule  states  that  a  state 
nonmember  bank  or  state  savings 
association  that  becomes  a  covered  bank 
after  the  final  rule’s  effective  date  shall 
comply  with  the  requirements  of  the 
final  rule  and  conduct  its  stress  test 
beginning  in  the  calendar  year  after  the 
date  the  state  nonmember  bank  or  state 
savings  association  becomes  a  covered 
bank.  This  modification  to  the  proposed 
rule  is  in  response  to  commenters’ 
concerns  that  certain  institutions  have 
not  previously  been  subject  to  stress¬ 
testing  requirements  and  may  need 
additional  time  to  develop  the  systems 
and  procedures,  as  well  as  information 
collection  processes  necessary  to 
•conduct  these  tests. 

E.  Scenario  Development 

A  number  of  the  comments  received 
by  the  Corporation  raised  concerns  with 
respect  to  the  development  and  use  of 
economic  scenarios  within  the  proposed 
rule.  For  example,  one  commenter 
suggested  that  the  scenarios  should  be 
realistic  and  robust  enough  to 
illuminate  potential  problems,  and  that, 
at  a  minimum,  the  “severely  adverse” 
scenario  should  be  as  adverse  as 
conditions  were  during  the  recent 
financial  crisis.  A  trade  association 
recommended  that  the  scenarios  address 
only  general  macroeconomic  factors  for 
institutions  with  between  $10  billion 
and  $50  billion  in  assets,  while  more 
complex  institutions  or  those  that  have 
significant  trading  positions  should 
incorporate  rate  “shocks”  into  their 
stress  tests.  Another  commenter 
requested  that  the  banking  regulators 
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and  the  bank  mutually  determine  stress 
testing  criteria  that  are  tailored  to  a 
bank’s  specific  business  profile, 
including  unique  asset  mixes  and 
operating  profiles,  in  order  to  avoid  the 
-  distortions  that  a  “one  size  fits  all” 
approach  would  create. 

Several  commenters  requested  that 
banks  with  small  geographic  footprints 
be  permitted  to  develop  economic 
scenarios  relevant  to  banks’  regional 
operations.  One  such  commenter  argued 
that  the  requirements  could  become  a 
costly  “check  the  box”  exercise  if  stress 
scenarios  are  not  relevant  to  banks  with 
small  geographic  footprints.  The 
commenter  also  recommended  that  the 
Corporation  provide  guidance  to  banks 
for  developing  their  own  scenarios, 
including  reports  on  regional  economic 
outlooks. 

A  comment  submitted  jointly  by  a 
number  of  industry  organizations 
requested  that  the  Corporation  and  other 
federal  banking  agencies  minimize  the 
burden  of  the  multiple  and  overlapping 
stress  test  requirements  by  consistently 
using  the  same  set  of  supervisory  stress 
scenarios  and  models  for  all  stress-test 
requirements.  The  FDIC  intends  to 
coordinate  with  other  federal  banking 
agencies  on  the  development  of 
scenarios.  To  promote  a  consistent  and 
transparent  framework  to  support 
'  scenario  design,  the  banking  agencies 
anticipate  seeking  comment  on  the 
procedures  to  be  used  by  the  agencies  in 
the  development  of  the  scenarios.  With 
regard  to  commenters’  requests  to  use 
their  own  internally  generated 
scenarios,  the  FDIC  believes  that  all 
covered  banks  should  use  the  same  set 
of  scenarios  so  that  the  results  are  more 
directly  comparable.  However,  to  allow 
for  unforeseen  circumstances,  the  FDIC 
reserves  the  authority  to  require  a 
covered  bank  to  use  different  or 
additional  scenarios  that  the  FDIC 
deems  appropriate. 

F.  Reporting 

Commenters  also  expressed  concerns 
about  the  required  reports  that  must  be 
submitted  to  the  Corporation  under  the 
proposed  rule.  For  example,  one 
commenter  suggested  that  the 
Corporation’s  expectations  for  the 
required  reports  should  be  clear  and 
simple  enough  so  that  institutions, 
particularly  smaller  banks,  do  not  have 
to  rely  on  vendors  or  third-party 
professionals  to  comply  with  the 
requirements. 

A  number  of  commenters  suggested 
that  it  would  be  appropriate  in  certain 
situations  to  allow  a  covered  bank  that 
is  a  subsidiary  of  a  bank  holding 
company  (that  is  itself  subject  to  stress 
testing  requirements)  to  submit  a  single 


report  for  both  the  bank  and  the  bank 
holding  company.  One  such  commenter 
requested  that  the  Corporation  provide 
more  comprehensive  guidance  with 
respect  to  the  standards  by  which  the 
company-run  stress  tests  will  be 
analyzed. 

The  FDIC  recently  proposed  reporting 
templates  for  covered  banks  with 
consolidated  assets  of  $50  billion  or 
more.^  The  Dodd-Frank  Act  stress 
testing  reporting  requirements  apply  to 
all  covered  banks,  but  the  FDIC 
recognizes  that  many  covered  banks 
with  consolidated  total  assets  of  $50 
billion  or  more  have  been  subject  to 
stress  testing  requirements  under  the 
Board’s  CCAR  or  Capital  Plan  Review 
(CapPR)  exercises.  The  FDIC  also 
recognizes  that  these  banks’  stress  tests 
will  be  applied  to  more  complex 
portfolios  and  therefore  warrant  a 
broader  set  of  reports  to  adequately 
capture  the  results  of  the  company-run 
stress  tests.  These  reports  will 
necessarily  require  more  detail  than 
would  be  appropriate  for  smaller,  less 
complex  banks.  Therefore,  the  FDIC  will 
propose  more  simplified  and  separate 
reporting  templates  for  institutions  with 
total  consolidated  assets  of  more  than 
$10  billion  but  less  than  $50  billion 
than  for  covered  banks  with  total 
consolidated  assets  of  $50  billion  or 
more.  The  general  expectations  for  the 
proposed  reporting  requirements  are 
discussed  further  below. 

The  FDIC  reserves  the  authority  to 
require  a  $10  billion  to  $50  billion 
covered  bank  to  use  the  reporting 
template  for  larger  banks.  The  FDIC  may 
also,  on  a  case-by-case  basis,  require  a 
covered  bank  to  report  stress  test  results 
using  a  simpler  format  to  be  specified  by 
the  FDIC. 

G.  Public  Disclosure  of  Stress  Test 
Results 

Many  of  the  comments  received  by 
the  Corporation  addressed  issues 
associated  with  the  proposed  rule’s 
public  disclosure  requirement.  Several 
commenters  expressed  concern  that  the 
publication  of  detailed  stress  test  results 
could  be  misinterpreted  by  the  general 
public  which  could,  in  turn,  undermine 
public  confidence  in  banks.  One  such 
commenter  noted  that  the  required 
public  disclosure  of  results  may  be  used 
for  comparison  across  institutions, 
suggesting  that  regulators  run  the  risk  of 
creating  an  environment  where  banks 
present  a  conservative  bias  where  there 
is  flexibility  in  adopting  test  inputs. 

Several  commenters  requested 
additional  clarity  with  respect  to  the 
Corporation’s  expectations  for  the 
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required  summary  public  disclosure. 

One  commenter  noted  that  the 
company-run  stress  tests  would  not  be 
standardized,  and  thus,  comparison  of 
results  across  various  companies  may 
not  be  possible.  This  commenter  urged 
the  Corporation  to  provide  companies 
with  a  standardized  template  for 
disclosure  that  could  enable  a  better 
understanding  of  the  stress  test  results 
by  the  capital  markets  and  the  general 
public.  Another  commenter  urged  the 
Corporation  to  require  small  banks  to 
disclose  only  a  description  of  the  types 
of  risks  being  included  in  the  stress  test, 
a  general  description  of  the 
methodologies  employed,  and  the 
capital  ratios  at  the  end  of  the  planning 
horizon. 

Two  commenters  recommended  that 
the  CCAR  or  CapPR  disclosure 
templates  be  used  for  disclosure  of  the 
results  of  the  severely  adverse  scenario 
for  company-run  stress  tests,  at  least  for 
covered  banks  with  consolidated  assets 
of  $50  billion  or  more.  One  of  these 
commenters  supported  not  requiring  the 
publication  of  summary  results  under 
the  adverse  scenario.  Several 
commenters  suggested  that  covered 
banks  should  not  be  required  to  disclose 
baseline  stress  test  results  or  other 
information  that  could  be  used  to 
reverse-engineer  earnings  guidance. 

After  Ccureful  consideration  of  the 
comments,  the  FDIC  has  decided  to 
make  the  following  changes.  First,  the 
public  disclosure  requirement  will  be 
delayed  for  an  additional  year  for 
institutions  with  total  consolidated 
assets  of  more  than  $10  billion  but  less 
than  $50  billion  so  that  these 
institutions  will  have  additional  time  to 
develop  robust  stress  testing 
methodologies  before  they  report 
publicly.  Therefore,  these  covered  banks 
will  conduct  their  required  stress  tests 
for  the  first  time  in  2013,  with  the  first 
disclosure  of  a  summary  of  stress  test 
results  occurring  in  2015,  based  on  the 
results  of  the  2014  stress  tests.  Covered 
banks  with  total  consolidated  assets  of 
$50  billion  or  more  that  are  subject  to 
this  final  rule  as  of  the  effective  date  of 
this  final  rule  must  conduct  their  first 
stress  test  this  year,  with  disclosure 
required  in  2013. 

Institutions  that  become  $10  billion  to 
$50  billion  covered  banks  after  the 
effective  date  of  the  final  rule  would 
begin  stress  testing  in  the  calendar  year 
after  they  become  covered  banks.  This  is 
a  change  from  the  proposed  rule,  which 
would  have  required  institutions  to 
begin  stress  testing  in  the  same  calendar 
year  if  they  became  covered  banks  no 
less  than  90  days  before  September  30 
of  that  year.  This  change  was  in 
response  to  comments  that  requested 
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that  the  Corporation’s  final  rule  be 
consistent  with  the  CKlC’s  and  the 
Board’s  final  rules  under  Section  165(i). 

Additionally,  the  final  rule  removes 
the  requirement  that  covered  banks 
publicly  disclose  results  under  the 
baseline  scenario  and  adverse  scenario. 
The  FDIC  agrees  with  the  commenters 
that  publicly  disclosing  the  above  items 
under  a  baseline  or  adverse  scenario 
could  be  construed  as  long-term 
earnings  forecasts. 

H.  Other  Issues 

In  addition  to  the  issues  identified 
above,  the  Corporation  received  a 
number  of  comments  that  addressed  a 
wide  range  of  other  topics  associated 
with  the  proposed  rule.  A  number  of 
commenters  suggested  establishing  a 
threshold  to  determine  when  a  covered 
bank  that  is  a  subsidiaiy  of  an 
institution  that  is  itself  subject  to  stress¬ 
testing  requirements  would  be  required 
to  perform  independent  stress  tests  and 
comply  with  the  requirements  of  the 
proposed  rule.  Commenters  suggested 
that  the  proposed  rule  may  create 
duplicative  efforts  when  a  subsidiary 
covered  bank  comprises  greater  than  90 
percent  of  its  holding  company’s  total 
consolidated  assets.  One  of  these 
commenters  suggested  that  in  order  to 
eliminate  duplicate  stress  testing,  the 
Corporation  should  accept  the  CCAR 
and  the  Board  of  Governors’  Board  FR 
Y-14A  form  submissions  for  annual 
stress  tests  of  a  covered  bank  that 
comprises  greater  than  90  percent  of  its 
bank  holding  company’s  total 
consolidated  assets  and  that  also  serv^es 
as  the  lead  depositoiA’  institution  for  the 
bank  holding  company  covered  by  the 
CCAR  process. 

Another  commenter  noted  that  the 
completion  of  the  stress  testing  and 
related  supervisory  evaluation  process 
should  not  hinder  or  delay  covered 
hanks'  ability  to  take  necessary  strategic 
capital  actions  not  otherwise  set  forth  in 
previously  approved  capital  plans.  One 
of  the  comments  received  requested  that 
the  Corporation  set  forth  a  robust  and 
transparent  process  for  responding  to 
inquiries  in  a  timely  manner  and 
suggested  that  experienced  examiners 
should  offer  instruction,  assistances, 
and  feedback  to  facilitate  the  good  faith 
efforts  of  smaller  banks  to  implement 
the  proposed  rule.  This  commenter  also 
suggested  that  the  Corporation  offer  a 
dedicated  email  address  that  banks 
could  use  to  submit  questions  and 
receive  answers  in  a  timely  manner. 

The  FDIC  has  carefully  considered  the 
comments  and  has  made  appropriate 
revisions  to  the  final  rule  as  described 
below. 


III.  The  Final  Rule 

The  Corporation  is  now  issuing  this 
final  rule  to  implement  the 
requirements  of  section  165(i)(2)  as 
proposed  in  the  NPR,  with  certain 
modifications,  as  discussed  below. 

Under  this  final  rule,  FDIC-insured  state 
nonmember  banks  and  FDIC-insured 
state-chartered  savings  associations  with 
total  consolidated  assets  of  more  than 
$10  billion  would  be  required  to 
conduct  an  annual  stress  test.  The  FDIC 
is  delaying  the  application  of  the  annual 
stress  test  requirements  hy  one  year  for 
state  nonmember  banks  and  state- 
chartered  savings  associations  with 
consolidated  assets  of  more  than  $10 
billion  but  less  than  $50  billion. 

A.  The  Purpose  of  the  Annual  Stress 
Test 

The  FDIC  views  the  stress  tests 
conducted  under  the  final  rule  as 
providing  forward-looking  information 
to  supervisors  to  assist  in  their  overall 
assessments  of  a  covered  bank’s  capital 
adequacy  and  to  aid  in  identifying 
downside  risks  and  the  potential  impact 
of  adverse  outcomes  on  the  covered 
bank.  In  addition,  the  FDIC  may  use 
stress  tests  to  determine  whether 
additional  analytical  techniques  and 
exercises  are  appropriate  for  a  covered 
bank  to  employ  in  identifying, 
measuring,  and  monitoring  risks  to  the 
financial  soundness  of  the  covered 
bank,  and  may  require  a  covered  bank 
to  implement  such  techniques  and 
exercises  in  conducting  its  stress  tests. 
Further,  these  stress  tests  are  expected 
to  support  ongoing  improvement  in  a 
covered  bank’s  internal  assessments  of 
capital  adequacy  and  overall  capital 
planning. 

The  FDIC  expects  that  the  annual 
stress  tests  required  under  the  final  rule 
will  be  only  one  component  of  the 
broader  stress  testing  activities 
conducted  by  coveted  banks.  In  this 
regard,  the  FDIC  notes  that  the  agencies 
have  recently  issued  final  joint  guidance 
on  “Stress  Testing  for  Banking 
Organizations  with  More  Than  $10 
Billion  in  Total  Consolidated  Assets.’’  ’’ 
These  broader  stress  testing  activities 
should  address  the  impact  of  a  range  of 
potentially  adverse  outcomes  across  a 
set  of  risk  types  affecting  aspects  of  the 
covered  bank’s  financial  condition 
including,  but  not  limited  to,  capital 
adequacy.  In  addition,  a  full  assessment 
of  a  covered  bank’s  capital  adequacy 
should  take  into  account  a  range  of 
factors,  including  evaluation  of  its 
capital  planning  processes,  the 
governance  over  those  processes. 
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regulatory  capital  measures,  results  of 
supervisory  stress  tests  where 
applicable,  and  market  assessments. 

B.  Applicability 

The  final  rule  will  apply  to  covered 
banks  that  are  FDIC-insured  state 
nonmember  banks  and  FDIC-insured 
state  savings  associations  with  more, 
than  $10  billion  in  total  consolidated 
assets.  Covered  banks  will  be  required 
conduct  stress  in  accordance  with  the 
requirements  of  the  final  rule.  However, 
the  final  rule  separates  a  “covered 
bank’’  into  two  categories:  a  state 
nonmember  bank  or  state  savings 
association  that  is  either  a  $10  billion  to 
$50  billion  covered  bank  or  an  over  $50 
billion  covered  bank.  The  final  rule 
defines  a  $10  billion  to  $50  billion 
covered  bank  as  any  state  nonmember 
bank  or  state  savings  association  with 
average  total  consolidated  assets  that  are 
greater  than  $10  billion  but  less  than 
$50  billion.  The  final  rule  defines  an 
over  $50  billion  covered  bank  as  any 
state  nonmember  bank  or  state  savings 
association  with  average  total 
consolidated  assets  that  are  not  less  than 
$50  billion.  The  stress  testing,  reporting, 
and  disclosure  requirements,  and 
deadlines  of  the  final  rule  differ 
depending  on  whether  the  covered  bank 
is  a  $10  billion  to  $50  billion  covered 
bank  or  an  over  $50  billion  covered 
bank. 

The  FDIC  recognizes  that  some 
covered  bank  subsidiaries  may  be 
affiliated  with  larger  institutions  also 
subject  to  requirements  for  stress 
testing,  reporting,  and  disclosure.  In 
such  cases,  it  may  be  less  burdensome 
and  more  appropriate  for  the  covered 
bank  subsidiaries  to  follow  the  timing 
requirements  of  their  parent  holding 
companies.  The  final  rule  permits 
covered  bank  subsidiaries  to  choose  to 
conduct  their  stress  tests  using  the  same 
timeline  requirements  as  their  parent 
holding  companies. 

A  state  nonmember  bank  or  state 
savings  association  becomes  a  covered 
bank  for  purposes  of  the  final  rule  based 
on  its  total  consolidated  assets  averaged 
over  each  of  the  institution’s  four  most 
recent  consecutive  quarters  as  reported 
on  its  Call  Reports.  The  date  on  which 
a  state  nonmember  bank  or  state  savings 
association  becomes  a  covered  bank  is 
the  as-of  date  of  the  fourth  consecutive 
Call  Report  in  which  its  reported 
average  total  consolidated  assets  are 
greater  than  $10  billion.  Similarly,  a 
covered  bank  will  remained  subject  to 
the  stress  testing  requirements  of  the 
final  rule  until  it  has  $10  billion  or  less 
in  total  consolidated  assets  for  each  of 
the  four  most  recent  consecutive 
quarters  as  reported  in  the  covered 
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bank’s  four  most  recently  filed  Call 
Reports.  Public  comments  requested 
that  the  Corporation’s  final  rule  be 
consistent  with  the  OCC’s  and  the 
Board’s  final  rules  under  Section  165(i). 
Therefore,  in  order  to  maintain 
consistency  with  the  OCC’s  and  the 
Board’s  final  rules  and  to  provide  clarity 
in  the  application  of  standards  of 
coverage,  the  Corporation  will  use  the 
measure  described  in  the  final  rule  to 
determine  whether  an  institution  meets 
the  definition  of  a  covered  bank  and  at 
which  point  a  state  nonmember  bank  or 
state  savings  association  ceases  to  be  a 
covered  bank. 

The  date  by  which  a  state  nonmember 
bank  or  state  savings  association  must 
conduct  its  first  annual  stress  test  under 
this  final  rule  depends  on  its  size 
category  and  whether  it  becomes  a 
covered  bank  before  or  after  the  effective 
date  of  this  final  rule.  A  state 
nonmember  bank  or  state  savings 
association  that  is  subject  to  this  final 
rule  as  of  October  15,  2012  must 
conduct  the  annual  stress  test  under  this 
final  rule  beginning  this  year  if  it  is  an 
over  $50  billion  covered  bank,  whereas 
a  $10  billion  to  $50  billion  covered  bank 
would  conduct  its  first  annual  stress  test 
in  2013.  Further,  the  final  rule 
requirement  for  public  disclosure  of  a 
summary  of  the  stress  testing  results  for 
a  $10  billion  to  $50  billion  covered  bank 
will  not  occur  jrntil  the  2014  stress  test. 

A  state  nonmember  bank  or  state 
savings  association  that  becomes  a 
covered  bank  after  October  15,  2012 
would  be  required  to  conduct  its  first 
annual  stress  test  in  the  calendar  year 
following  the  year  in  which  it  becomes 
a  covered  bank.  For  example,  a  bank  for 
which  the  four-quarter  average  of  total 
consolidated  assets  exceeded  $10  billion 
on  its  June  2013  Call  Report  (based  on 
the  average  from  its  September  2012, 
December  2012,  March  2013,  and  June 
2013  Call  Reports)  would  become  a 
covered  bank  on  June  30,  2013,  and 
would  conduct  their  first  stress  test  in 
2014. 

C.  Shell  Holding  Companies  and  Multi- 
Bank  Holding  Companies 

When  a  covered  bank  comprises  the 
bulk  of  the  assets  for  a  given  parent 
holding  company,  the  inputs  to  the 
stress  tests  conducted  by  that  institution 
and  the  holding  company,  and  the 
conclusions  reached,  would  be  expected 
to  be  similar.  The  FDIC  expects  to  take 
this  into  account  in  applying  the 
requirements  of  this  rule.  For  example, 
for  a  holding  company  that  is  essentially 
a  shell  holding  company  with  a  single 
state  nonmember  or  state  savings 
association  that  has  total  consolidated 
assets  of  more  than  $10  billion,  the 


Board  and  the  FDIC  would  coordinate 
efforts  and  communicate  with  the 
holding  company  and  the  covered  bank 
on  how  to  adequately  address  their 
respective  stress  testing  requirements 
while  avoiding  duplication  of  effort. 

The  FDIC  recognizes  that  certain 
parent  company  structures  may  include 
one  or  more  subsidiary  banks  or  savings 
associations,  each  with  total 
consolidated  assets  greater  than  $10 
billion.  The  stress  test  requirements  of 
section  165(i)(2j  apply  to  the  parent 
company  and  to  each  subsidiary  bank  or 
savings  association  of  the  covered 
company  that  has  $10  billion  or  more  in 
total  consolidated  assets.  The  FDIC 
anticipates  addressing,  on  a  case-by-case 
basis  through  the  supervisory  process, 
instances  in  which  it  may  be 
appropriate  to  modify  stress  testing 
requirements  when  there  are  multiple 
covered  banks  within  a  single  parent 
organization. 

D.  Scenarios 

Under  the  final  rule,  each  covered 
bank  would  be  required  to  conduct  an 
annual  stress  test  using  its  financial  data 
as  of  September  30  of  that  year,  unless 
the  FDIC  communicates,  in  the  fourth 
quarter  of  that  year,  a  different  required 
as-of  date  for  any  or  all  categories  of 
financial  data.  Additionally,  the 
Corporation  could  accelerate  or  extend 
any  specified  deadline  for  stress  testing 
if  the  Corporation  determined  that  such 
modification  is  appropriate  in  light  of 
the  institution’s  activities,  level  of 
complexity,  scope  of  operations,  risk 
profile,  or  regulatory  capital. 

The  stress  test  must  assess  the 
potential  impact  of  different  scenarios 
on  the  capital  of  the  covered  bank  and 
certain  related  items  over  a  forward- 
looking,  nine-quarter  planning  horizon 
(that  is,  through  the  December  31 
reporting  date  of  the  second  calendar 
year  following  the  year  containing  the 
September  30  as-of  date),  taking  into 
account  all  relevant  exposures  and 
activities. 

The  FDIC  will  provide  a  minimum  of 
three  economic  scenarios,  (baseline, 
adverse,  and  severely  adverse),  or  such 
additional  scenarios  as  the  FDIC 
determines  appropriate,  no  later  than 
November  15,  which  the  covered  bank 
must  use  for  the  stress  test.  While  each 
scenario  includes  the  paths  of  a  number 
of  economic  variables  that  are  typically 
considered  in  stress  test  models,  the 
FDIC  expects  that  covered  banks  may 
use  all  or  a  subset  of  the  economic 
variables  provided,  and  may  extrapolate 
other  variables  (such  as  local  economic 
variables)  from  the  paths  of  the 
economic  variables  provided,  as 
appropriate,  to  conduct  the  stress  test. 


The  FDIC  may  require  a  covered  bank 
to  include  one  or  more  additional 
scenarios  in  its  stress  test  based  on  the 
institutions  activities,  level  of 
complexity,  risk  profiles,  scope  of 
operations  and  regulatory  capital,  in 
addition  to  any  other  relevant  factors. 

The  FDIC  will  notify  the  institution  in 
writing  that  it  will  be  required  to 
include  one  or  more  additional 
scenarios  in  its  stress  test,  and  the 
notification  will  include  a  description  of 
the  scenario  and  the  basis  for  requiring 
the  institution  to  include  the  scenario  in 
its  stress  test. 

The  FDIC  has  established  provisions 
within  the  final  rule  that  apply  to 
covered  banks  having  significant  trading 
activities.  For  those  covered  banks,  an 
additional  trading  and  counterparty  risk 
scenario  may  be  included  as  a 
component  of  their  stress  test  scenarios. 
The  FDIC  will  select  an  as-of  date 
between  October  1  and  December  1  of 
that  calendar  year  for  the  trading  and 
counterparty  risk  scenario  which  will  be 
communicated  to  the  covered  bank  no 
later  than  December  1.  This  provision  is 
necessary  to  allow  the  FDIC  to  tailor  the 
scenarios  and  other  stress  test 
requirements  for  those  covered  banks  to 
ensure  that  the  stress  tests  provide  a 
meaningful  identification  of  downside 
risks  and  assessment  of  the  potential 
impact  of  adverse  outcomes  on  the 
covered  bank’s  capital.  Typically,  the 
scenarios  would  include  market  price 
and  rate  “shocks”  consistent  with 
historical  or  hypothetical  adverse 
market  events. 

The  FDIC  expects  that  the  annual 
stress  test  scenarios  will  be  revised  from 
time  to  time  to  ensure  that  each  scenario 
remains  relevant  under  current 
economic  and  industry  conditions.  The 
FDIC  will  consult  closely  with  the 
Board  and  OCC  on  the  development  of 
the  annual  stress  test  scenarios  to  ensure 
consistent  and  comparable  stress  tests 
for  all  covered  financial  institutions  and 
to  minimize  regulatory  burden. 

The  FDIC  expects  to  issue  for 
comment  proposed  guidance  and 
procedures  for  scenario  development  at 
a  later  date. 

E.  Stress  Test  Methodologies  and 
Practices 

The  final  rule  requires  each  covered 
bank  to  use  the  annual  stress  test 
scenarios  provided  by  the  FDIC  in 
conducting  its  annual  stress  tests.  Each 
covered  bank  must  use  a  planning 
horizon  of  at  least  nine  quarters  over 
which  the  impact  of  specified  scenarios 
would  be  assessed.  The  nine-quarter 
planning  horizon  would  permit  the 
covered  bank  to  make  informed 
projections  of  its  financial  and  capital 
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positions  for  a  two-calendar-year  period. 
The  covered  bank  is  required  to 
calculate,  for  each  quarter-end  within 
the  planning  horizon,  estimates  of 
losses,  pre-provision  net  revenues,  net 
income,  and  provision  for  loan  and 
lease  losses  that  result  from  the 
conditions  specified  in  each  scenario. 
Such  a  covered  bank  also  is  required  to 
calculate,  for  each  quarter-end  within 
the  planning  horizon,  the  potential 
impact  on  its  capital  levels  and 
regulatory  capital  ratios  applicable  to 
the  institution  under  12  Cra  Part  325 
(and  any  other  capital  ratios  specified 
by  the  Corporation),  incorporating  the 
effects  of  any  expected  capital  actions 
over  the  planning  horizon. 

The  final  rule  also  requires  the  senior 
management  of  each  covered  bank  to 
establish  and  maintain  a  system  of 
controls,  oversight,  and  documentation, 
including  policies  and  procedures, 
designed  to  ensure  that  the  stress  testing 
processes  used  by  the  covered  bank  are 
effective  in  meeting  the  requirements  of 
the  final  rule.  The  covered  bank’s 
policies  and  procedures  must,  at  a 
minimum,  outline  the  covered  bank’s 
stress  testing  practices  and 
methodologies,  and  processes  for 
validating  and  updating  its  stress  testing 
practices  consistent  with  applicable 
laws,  regulations  and  supervisory 
guidance.®  The  covered  bank’s  board  of 
directors  (or  a  committee  thereof)  must 
approve  and  review'  the  policies  and 
procedures  of  the  stress  testing 
processes  as  frequently  as  economic 
conditions  may  warrant,  but  no  less 
than  annually.  The  covered  bank’s 
board  of  directors  and  senior 
management  must  receive  a  summary  of 
the  results  of  the  annual  stress  test. 

F.  Reporting  and  Disclosures 

Section  165(i)(2)(B)  requires  a  covered 
bank  to  submit  a  report  to  the  Board  and 
its  primary  financial  regulatory  agency 
at  such  time,  in  such  form,  and 
containing  such  information  as  the 
primary  financial  regulatory  agency 
shall  require.  Section  165(i)(2)(C)(iv) 
mandates  that  the  primary  financial 
regulatory  agencies  require  a  covered 
bank  to  publish  a  summary  of  its  stress 
test  results. 

The  final  rule  requires  that  each  over 
$50  billion  covered  bank  submit  a  report 
of  the  stress  test  results  and 
documentation  to  the  FDIC  and  to  the 


*  See  Supervisory  Guidance  on  Stress  Testing  for 
Banking  Oi^anizations  With  More  Than  $10  Billion 
in  Total  Consolidated  Assets,  77  FR  29458  (May  17, 
2012). 


Board  by  January  5.  The  FDIC  published 
for  notice  and  comment  specific  annual 
stress  test  reporting  requirements  for 
over  $50  billion  covered  banks  in  a 
separate  information  collection  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501-3521).^  The  Corporation  plans  to 
publish  for  comment  separately  the 
required  report  for  covered  banks  with 
total  consolidated  assets  of  more  than 
$10  billion  but  less  than  $50  billion.  For 
$10  billion  to  $50  billion  covered  banks, 
the  final  rule  requires  that  each  bank 
submit  a  report  of  the  stress  test  results 
to  the  FDIC  and  to  the  Board  by  March 
31. 

The  confidentiality  of  information 
submitted  to  the  Corporation  under  the 
final  rule  will  be  determined  in 
accordance  with  applicable  law 
including  any  available  exemptions 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552(b))  and  the  FDIC’s  Rules 
and  Regulations  regarding  the 
Disclosure  of  Information  (12  CFR  Part 
309). 

Based  on  information  submitted  by  a 
covered  bank  in  the  required  report  to 
the  Corporation,  as  well  as  other 
relevant  information,  the  Corporation 
will  conduct  an  analysis  of  the  quality 
of  the  bank’s  stress  test  processes  and 
related  results.  The  Corporation 
envisions  that  feedback  concerning  such 
analysis  will  be  provided  to  a  covered 
bhnk  through  the  supervisory  process. 

In  addition,  each  covered  bank  must 
consider  the  results  of  the  stress  tests 
conducted  under  the  final  rule  in  the 
normal  course  of  business  including, 
but  not  limited  to,  the  banking 
organization’s  capital  planning, 
assessment  of  capital  adequacy,  and  risk 
management  practices.  The  Corporation 
may  also  require  other  actions 
consistent  with  safety  and  soundness  of 
the  covered  bank. 

Consistent  with  section  165(i)(2),  the 
final  rule  also  requires  each  covered 
bank  to  publish  a  summary  of  the 
results  of  its  emnual  stress  tests  after 
submitting  its  annual  stress  test  report 
to  the  FDIC  and  the  Board.  Under  the 
final  rule,  a  $10  billion  to  $50  billion 
covered  bank  must  publish  a  summary 
of  the  results  of  its  annual  stress  test 
from  the  period  beginning  on  June  15 
and  ending  June  30  and  an  over  $50 
billion  covered  bank  must  publish  its 
summary  disclosures  from  the  period 
beginning  on  March  15  and  ending  on 
March  31. 


^77  FR  52718  (Aug.  30.  2012). 


The  timing  of  the  disclosures  in  the 
final  rule  has  changed  firom  the  timing 
sequence  proposed  in  the  NPR.  The 
proposed  rule  would  have  required  all 
disclosures  to  be  made  no  later  than 
April  5.  The  final  rule  extends  the 
disclosure  due  date  for  $10  billion  to 
$50  billion  covered  banks  to  June  30. 
Therefore,  this  final  rule  replaces  the 
specific  disclosure  due  date  with  a  15- 
day  period  in  which  disclosures  must  be 
made.  This  change  ensures  adequate 
time  for  review  of  stress  test  results 
prior  to  disclosure. 

The  summary  may  be  published  on  a 
covered  bank’s  Web  site  or  any  other 
forum  that  is  reasonably  accessible  to 
the  public.  The  required  information 
publicly  disclosed  by  each  covered  bank 
for  the  severely  adverse  scenario,  at  a 
minimum,  includes: 

i.  A  description  of  the  types  of  risks 
being  included  in  the  stress  test; 

ii.  A  summary  description  .of  the 
methodologies  used  in  the  stress  test; 

iii.  Estimates  of  aggregate  losses,  pre¬ 
provision  net  revenue,  net  income, 
provision  for  loan  and  lease  losses, 
capital  ratios  (including  regulatory  and 
any  other  capital  ratios  specified  by  the 
FDIC);  and 

iv.  An  explanation  of  the  most 
significant  causes  for  the  changes  in 
regulatory  capital  ratios,  such  as  the 
amount  of  losses  attributable  to  a 
particular  portfolio.  * 

Covered  banks  that  are  consolidated 
subsidiaries  of  a  bank  holding  company 
or  savings  and  loan  holding  company 
will  be  permitted  to  publish  abbreviated 
disclosures  with  the  parent’s  summary 
and  on  the  same  timeline  as  the  parent 
holding  company.  These  disclosures 
will  include  a  summary  of  changes  in 
regulatory  capital  ratios  of  the 
depository  institution  subsidiary  over 
the  planning  horizon,  including  an 
explanation  of  the  most  significant 
causes  for  changes  in  regulatory  capital 
ratios,  such  as  the  amount  of  losses 
attributable  to  a  particular  portfolio. 
However,  the  FDIC  reserves  the  right  to 
require  additional  disclosures  if  the 
FDIC  believes  that  the  disclosures  at  the 
holding  company  level  do  not 
accurately  capture  the  potential  impact 
of  the  scenarios  on  the  condition  of  the 
covered  bank. 

G.  Summary  of  Steps  for  Annual  Stress 
Test 

The  table  below  describes  the  steps 
and  timeframes  for  the  annual  stress  test 
for  covered  banks. 
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Prcx:ess  Overview  of  Annual  Stress  Test  (Using  Data  as  of  September  30th) 


Step 

Timeframe  for  over  $50  billion  covered 

Timeframe  for  $10  billion  to  $50  billion 

banks 

covered  banks 

1.  FDIC  provides  covered  banks  with  scenarios  for  an- 

No  later  than  November  15th  . 

No  later  than  November  15th. 

nual  stress  tests. 

2.  Covered  banks  submit  required  regulatory  reports  to 

No  later  than  January  5th . 

No  later  than  March  31  st.® 

the  FDIC  on  their  stress  tests. 

3.  Covered  banks  make  required  public  disclosures  . 

Between  March  1 5th  and  March  31  st  . 

Between  June  1 5th  and  June  30th. 

H.  Administrative  Law  Matters 
Administrative  Procedure  Act 

The  final  rule  will  be  effective 
immediately  upon  publication  in  the 
Federal  Register.  Section  553(d)(3)  of 
the  Administrative  Procedure  Act 
(“APA”)  provides  that  publication  of  a 
rule  shall  be  made  not  less  than  30  days 
before  its  effective  date,  except  “*  *  * 
(3)  as  otherwise  provided  by  the  agency 
for  good  cause  found  and  published 
with  the  rule.”  Consistent  with  section 
553(d)(3)  and  for  the  reasons  discussed 
below,  the  FDIC  finds  good  cause  exists 
to  publish  this  final  rule  with  an 
immediate  effective  date.** 

The  FDIC  believes  the  final  rule  is 
necessary  to  address  the  continuing 
exposure  of  the  banking  industry  to 
potentially  adverse  economic 
conditions.  The  FDIC  expects  that  all 
covered  banks  should  have  the  capacity 
to  understand  their  risks  and  the 
potential  impact  of  stressful  events  and 
circumstances  on  their  financial 
condition.  The  stress  test  requirements 
contained  in  the  final  rule  will  help 
covered  banks  and  the  FDIC  to  better 
understand  such  banks’  financial 
condition  in  stressed  environments, 
including  the  potential  impact  on 
covered  banks’  capital  adequacy. 
Further,  stress  tests  serve  as  an  ongoing 
risk  management  tool  that  supports  a 
covered  bank’s  forward-looking 
assessment  of  its  risks  and  better  equips 


such  organizations  to  address  a  range  of 
adverse  outcomes.  As  adverse  economic 
conditions  can  occur  quickly,  the 
process  of  stress  testing  needs  to  begin 
promptly.  Ensuring  that  covered  banks 
are  prepared  for  adverse  economic 
situations  is  essential  for  their  health 
and  the  overall  financial  stability  of  the 
economy.  Accordingly,  the  FDIC  finds 
good  cause  for  the  final  rule  to  take 
effect  immediately  upon  publication  in 
the  Federal  Register. 

Paperwork  Reduction  Act  Analysis 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3521)  (“PRA”) 
prohibits  the  Corporation  firom 
conducting  or  sponsoring,  and 
respondents  are  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (“OMB”) 
control  number.  In  accordance  with  the 
PRA,  the  Corporation  published  notice 
of  the  proposed  information  collection 
for  over  $50  billion  covered  banks  on 
August  30,  2012.^®  Following  the  close 
of  the  sixty-day  comment  period 
associated  with  the  Corporation’s 
proposed  information  collection  notice, 
the  Corporation  will  review  the  public 
comments  and  submit  a  proposed 
information  collection  to  the  OMB 
director  for  approval.  If  approved, 
covefed  banks  would  then  be  subject  to 
the  Corporation’s  stress  test  reporting 
requirements  contained  in  the  final  rule. 


Additionally,  prior  to  the  2013  stress 
test,  the  Corporation  intends  to  publish 
in  the  Federal  Register  a  proposed 
information  collection  notice  for  $10 
billion  to  $50  billion  covered  banks. 

Title  of  Information  Collection: 

Annual  Stress  Test  Reporting  Template 
and  Documentation  for  Covered  Banks 
under  the  Dodd-Frank  Wall  Street 
Reform  and  Consumer  Protection  Act. 

For  over  $50  billion  covered  banks, 
following  the  close  of  the  sixty-day 
comment  period  associated  with  the 
Corporation’s  proposed  information 
collection  notice,  the  Corporation  will 
submit  its  proposed  information 
collection  to  the  OMB  director  for 
approval.  For  $10  billion  to  $50  billion 
covered  banks,  the  Corporation  will 
submit  a  proposed  information 
collection  to  OMB  following  the 
publication  and  60-day  comment  period 
of  a  proposed  information  collection 
notice  for  $10  billion  to  $50  billion 
covered  banks. 

OMB  Number:  3064-0187. 

Frequency  of  Response:  Annually. 

Affected  Public:  State  nonmember 
banks  and  state  savings  associations 
supervised  by  the  Corporation  with 
more  than  $10  billion  in  total 
consolidated  assets. 

Estimated  Total  Burden  (includes  all 
covered  banks): 

The  estimated  burden  for  the 
reporting  and  disclosure  requirements  is 
as  follows; 


, 

Number  of 
respondents 

Annual  . 
frequency 

Hourly 

estimate 

Total  hours 

Initial  Paperwork  Burden: 

Initial  Report  . 

25 

1 

2,000 

50,000 

Total . 

25 

1 

2,000 

50,000 

Ongoing  Paperwork  Burden: 

Annual  Report . 

25 

1 

1,040 

26,000 

Total . i . 

25 

1 

_ 

1,040 

26,000 

Abstract:  The  information  collection 
requirements  are  found  in  sections 
325.205,  325.206,  and  325.207  of  the 


®  A  covered  bank  subsidiary  may  elect  to  report 
and  issue  its  required  public  disclosure  on  its 


final  rule.  These  requirements 
implement  the  stress  testing  and  stress 
testing  reporting  requirements  set  forth 


parent  bank  holding  company's  or  savings  and  loan 
holding  company's  timeline. 


in  Section  165(i)  of  the  Dodd-Frank  Act. 
Section  325.205(a)  identifies  the 
calculations  of  the  potential  impact  on 


95  U.S.C.  553(d)(3). 
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capital  that  must  be  made  during  each 
quarter  of  the  planning  horizon.  Section 
325.205(c)  requires  that  each  covered 
bank  must  establish  and  maintain  a 
system  of  controls,  oversight,  and 
documentation,  including  policies  and 
procedures  that  describe  the  covered 
bank’s  stress  test  practices  and 
methodologies,  as  well  as  processes  for 
updating  such  bank’s  stress  test 
practices.  Section  325.206  sets  forth  the 
requirements  for  stress  test  reports  to  be 
filed  annually  with  the  Corporation  and 
the  Board  in  the  time,  manner,  and  form 
specified  by  the  Corporation.  Section 
325.207  requires  that  a  covered  bank 
must  publish  a  summary  of  the  results 
of  its  annual  stress  tests.  The  summary 
must  include  a  description  of  me  types 
of  risks  being  included  in  the  stress  test, 
a  summary  description  of  the 
methodologies  used  in  the  stress  test, 
and  estimates  of  losses,  pre-provision 
net  revenue,  provision  for  loan  and 
lease  losses,  net  income  and  pro  forma 
capital  ratios  (including  regulatory  and 
any  other  capital  ratios  specified  by  the 
FDIC)  over  the  planning  horizon,  under 
the  severely  adverse  scenario. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (“RFA”),^i 
the  regulatory  flexibility  analysis 
otherwise  required  under  section  604  of 
the  RFA  is  not  required  if  an  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
(defined  for  purposes  of  the  RFA  to 
include  banks  with  assets  less  than  or 
equal  to  $175  million)  and  publishes 
its  certification  and  a  short,  explanatory 
statement  in  the  Federal  Register  along 
with  its  rule.  For  the  reasons  provided 
below,  the  FDIC  certifies  that  the  final 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Since  the  final 
rule  applies  only  to  state  nonmember 
banks  and  state  savings  associations 
with  more  than  $10  billion  in  total 
consolidated  assets,  the  Corporation 
does  not  expect  that  the  final  rule  will 
directly  affect  a  substantial  number  of 
small  entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required. 

Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  requires  federal  banking 
agencies  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  The  Corporation  sought 


”5U.S.C.  605(b). 

•2  5U.S.C.  601,erseq. 

Public  Law  106-102. 113  Stat.  1338,  1471.  12 
U.S.C.  4809  (1999). 


to  present  the  proposed  rule  in  a  simple 
and  straightforward  manner  and  invited 
comment  on  how  to  make  the  proposed 
rule  easier  to  understemd.  The  FDIC 
received  no  comments  on  the  use  of 
plain  language. 

Riegle  Community  Development  and 
Regulatory  Improvement  Act 

Section  302  of  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  (“RCDRIA”)  generally 
requires  that  regulations  prescribed  by 
federal  banking  agencies  which  impose 
additional  reporting,  disclosures  or 
other  new  requirements  on  insured 
depository  institutions  take  effect  on  the 
first  day  of  a  calendar  quarter  which 
begins  on  or  after  the  date  on  which  the 
regulations  are  published  in  final  form 
unless  an  agency  finds  good  cause  that 
the  regulations  should  become  effective 
sooner:  The  final  rule  will  be  effective 
immediately  upon  publication  in  the 
Federal  Register.  The  first  day  of  a 
calendar  quarter  which  begins  on  or 
after  the  date  on  which  the  regulations 
are  published  will  be  January  1,  2013. 
Accordingly,  the  FDIC  invokes  the  good 
cause  exception  to  the  publication 
requirement  because  the  final  rule  is 
necessary  to  address  the  continuing 
exposure  of  the  banking  industry  to 
potentially  adverse  economic  factors. 

For  the  same  reasons  discussed  in 
support  of  the  good  cause  waiver  firom 
the  30-day  delayed  effective  date 
required  by  the  APA,  the  FDIC  finds 
that  good  cause  exists  for  an  immediate 
effective  date  for  the  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Office  of  Management  and  Budget 
has  determined  that  the  final  rule  is  not 
a  “major  rule’’  within  the  meaning  pf 
the  relevant  sections  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (“SBREFA”).  As 
required  by  SBREFA,  the  FDIC  will  file 
the  appropriate  reports  with  Congress 
and  the  Government  Accountability 
Office  so  that  the  final  rule  may  be 
reviewed. 

List  of  Subjects  in  12  CFR  Part  325 

Administrative  practice  and 
procedure,  banks,  banking,  Federal 
Deposit  Insurance  Corporation, 
reporting  and  recordkeeping 
requirements,  state  savings  associations, 
stress  tests. 

Authority  and  Issuance 

The  Corporation  amends  part  325  of 
chapter  III  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 


*■*  5  U.S.C.  801,  et  seq. 


PART  325— CAPITAL  MAINTENANCE 

■  1.  The  authority  citation  for  part  325 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b), 

1816, 1818(a),  1818(b).  1818(c),  1818(t), 
1819(Tenth),  1828(c).  1828(d).  1828(i), 

1828(n),  1828(q).  1831o,  1831p-l,  1835,  3907, 
3909,  4808;  Pub.  L.  102-233,  105  Stat.  1761, 
1789, 1790  (12  U.S.C.  1831n  note);  Pub.  L. 
102-242, 105  Stat.  2236,  as  amended  by  Pub. 

L.  103-325, 108  Stat.  2160,  2233  (12  U.S.C. 
1828  note);  Pub.  L.  102-242, 105  Stat.  2236, 
2386,  as  amended  by  Pub.  L.  102-550, 106 
Stat.  3672,  4089  (12  U.S.C.  1828  note);  12 
U.S.C.  5365(i);  12  U.S.C.  5412(b)(2)(B). 

■  2.  Add  subpart  C  to  read  as  follows: 
Subpart  C — Annual  Stress  Test 

Sec. 

325.201  Authority,  purpose,  and 
reservation  of  authority. 

325.202  Definitions. 

.325.203  Applicability. 

325.204  Annual  stress  tests  required. 

325.205  Methodologies  and  practices. 

325.206  Required  reports  of  stress  test 
results  to  the  FDIC  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System. 

325.207  Publication  of  stress  test  results. 

Subpart  C — Annual  Stress  Test 

§  325.201  Authority,  purpose,  and 
reservation  of  authority. 

(a)  Authority.  This  subpart  is  issued 
by  the  Federal  Deposit  Insurance 
Corporation  (the  “Corporation”  or 
“FDIC”)  under  12  U.S.C.  5365(i)(2),  12 
U.S.C.  5412(b)(2)(B),  12  U.S.C.  1818,  12 
U.S.C.  1819(a)(Tenth),  12  U.S.C.  1831o, 
and  12  U.S.C.  1831p-l. 

(b)  Purpose.  This  subpart  implements 
12  U.S.C.  5365(i)(2),  which  requires  the 
Corporation  (in  coordination  with  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (“Board”)  and  the 
Federal  Insurance  Office)  to  issue 
regulations  that  require  each  covered 
bank  to  conduct  annual  stress  tests  and 
establishes  a  definition  of  stress  test, 
methodologies  for  conducting  stress 
tests,  and  reporting  and  disclosure 
requirements. 

(c)  Reservation  of  authority. 
Notwithstanding  any  other  provisions  of 
this  subpart,  the  Corporation  may 
modify  some  or  all  of  the  requirements 
of  this  subpart. 

(1)  The  Corporation  may  accelerate  or 
extend  any  deadline  for  stress  testing, 
reporting,  or  publication  of  the  stress 
test  results. 

(2)  The  Corporation  may  require 
different  or  additional  tests  not 
otherwise  required  by  this  subpart  or 
may  require  or  permit  different  or 
additional  analytical  techniques  and 
methodologies,  different  or  additional 
scenarios  (including  components  for  the 
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scenarios),  or  different  assumptions  for 
the  covered  bank  to  use  in  meeting  the 
requirements  of  this  subpart.  In 
addition,  the  FDIC  may  specify  a 
different  as-of  date  for  any  or  all 
categories  of  financial  data  used  by  the 
stress  test. 

(3)  The  Corporation  may  modify  the 
reporting  requirements  of  a  report  under 
this  subpart  or  may  require  additional 
reports.  The  Corporation  may  modify 
the  publication  requirements  of  this 
subpart  and  or  may  require  different  or 
additional  publication  disclosures. 

(4)  Factors  considered:  Any  exercise 
of  authority  under  this  section  by  the 
Corporation  will  be  in  writing  and  will 
consider  the  activities,  level  of 
complexity,  risk  profile,  scope  of 
operations,  and  the  regulatory  capital  of 
the  coveted  bank,  in  addition  to  any 
other  relevant  factors. 

(5)  Notice  and  comment  procedures: 

In  exercising  its  authority  to  require 
different  or  additional  stress  tests  and 
different  or  additional  scenarios 
(including  components  for  the 
scenarios)  under  paragraph  (c)(2)  of  this 
section,  the  Corporation  will  apply 
notice  and  response  procedures  in  the 
same  manner  and  to  the  same  extent  as 
the  notice  and  response  procedures  in 
12  CFR  325.6,  as  appropriate. 

(6)  Nothing  in  this  subpart  limits  the 
authority  of  the  Corporation  under  any 
other  provision  of  law  or  regulation  to 
take  supervisory  or  enforcement  action, 
including  action  to  address  unsafe  and 
unsound  practices  or  conditions,  or 
violations  of  law  or  regulation. 

§325.202  Definitions. 

For  purposes  of  this  subpart — 

(a)  Adverse  scenario  means  a  set  of 
conditions  that  affect  the  U.S.  economy 
or  the  financial  condition  of  a  covered 
bank  that  are  more  adverse  than  those 
associated  with  the  baseline  scenario 
and  may  include  trading  or  other 
additional  components. 

(b)  Average  total  consolidated  assets 
means  the  average  of  the  covered  bank’s 
total  consolidated  assets,  as  reported  on 
the  covered  bank’s  Consolidated  Report 
of  Condition  and  Income  (Call  Report) 
for  the  four  most  recent  consecutive 
quarters.  If  the  covered  bank  has  not 
filed  a  Call  Report  for  each  of  the  four 
most  recent  consecutive  quarters,  the 
covered  bank’s  average  total 
consolidated  assets  means  the  average  of 
the  covered  bank’s  total  consolidated 
assets,  as  reported  on  the  covered  bank’s 
Call  Reports,  for  the  most  recent  one  or 
more  consecutive  quarters.  The  date  on 
which  the  state  nonmember  bank  or  the 
state  savings  association  becomes  a 
covered  bank  will  be  the  as-of  date  of 


the  most  recent  Call  Report  used  in  the 
calculation  of  the  average. 

(c)  Baseline  scenario  means  a  set  of 
conditions  that  affect  the  U.S.  economy 
or  the  financial  condition  of  a  covered 
bank,  and  that  reflect  the  consensus 
views  of  the  economic  and  financial 
outlook. 

(d)  Covered  bank  means  any  state 
nonmember  bank  or  state  savings 
association  subject  to  the  following 
categories: 

(1)  $10  billion  to  $50  billion  covered 
bank.  Any  state  nonmember  bank  or 
state  savings  association  with  average 
total  consolidated  assets  calculated  as 
required  under  this  subpart  that  are 
greater  than  $10  billion  but  less  than 
$50  billion. 

(2)  Over  $50  billion  covered  bank. 

Any  state  nonmember  bank  or  state 
savings  association  with  average  total 
consolidated  assets  calculated  as 
required  under  this  subpart  that  are  not 
less  than  $50  billion. 

(e)  Planning  horizon  means  the  period 
of  at  least  nine  quarters  over  which  the 
relevant  projections  extend. 

(f)  Pre-provision  net  revenue  means 
the  sum  of  net  interest  income  and  non¬ 
interest  income,  less  expenses,  before 
adjusting  for  loss  provisions. 

(g)  Provision  for  loan  and  lease  losses 
means  the  provision  for  loan  and  lease 
losses  as  reported  by  the  covered  bank 
on  its  Call  Report. 

•  (h)  Regulatory  capital  ratio  means  a 
capital  ratio  for  which  the  Corporation 
established  minimum  requirements  by 
regulation  or  order,  including  the 
leverage  ratio  and  tier  1  and  total  risk- 
based  capital  ratios  applicable  to  that 
covered  bank  as  calculated  under  the 
Corporation’s  regulations. 

(i)  Scenarios  are  those  sets  of 
conditions  that  affect  the  U.S.  economy 
or  the  financial  condition  of  a  covered 
bank  that  the  Corporation  annually 
determines  are  appropriate  for  use  in 
the  company-run  stress  tests,  including, 
but  not  limited  to,  baseline,  adverse, 
and  severely  adverse  scenarios. 

(j)  Severely  adverse  scenario  means  a 
set  of  conditions  that  affect  the  U.S. 
economy  or  the  financial  condition  of  a 
covered  bank  and  that  overall  are  more 
severe  than  those  associated  with  the 
adverse  scenario  and  may  include 
trading  or  other  additional  components. 

(k)  State  nonmember  bank  and  state 
savings  association  have  the  same 
meanings  as  those  terms  are  defined  in 
section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1813). 

(l)  Stress  test  means  the  process  to 
assess  the  potential  impact  of  scenarips 
on  the  consolidated  earnings,  losses, 
and  capital  of  a  covered  bank  over  the 
planning  horizon,  taking  into  account 


the  current  condition  of  the  covered 
bank  and  the  covered  bank’s  risks, 
exposures,  strategies,  and  activities. 

§325.203  Applicability. 

(a)  First  stress  test  for  covered  banks 

subject  to  stress  testing  requirements  as 
of  October  15,  2012.  „ 

(1)  A  $10  billion  to  $50  billion 
covered  bank  as  of  October  15,  2012 
must  conduct  its  first  stress  test  under 
this  subpart  using  financial  statement 
data  as  of  September  30,  2013,  and 
report  the  results  of  its  stress  test  on  or 
before  March  31,  2014. 

(2)  A  $10  billion  to  $50  billion 
covered  bank  that  is  subject  to  its  first 
annual  stress  test  pursuant  to  section 
203(a)(1)  of  this  subpart  must  make  its 
initial  public  disclosure  in  the  period 
starting  June  15  and  ending  June  30  of 
2015,  by  disclosing  the  results  of  a  stress 
test  conducted  in  2014,  using  financial 
statement  data  as  of  September  30,  2014. 

(3)  A  state  nonmember  bank  or  state 
savings  association  that  is  an  over  $50 
billion  covered  bank  as  of  October  15, 
2012,  must  conduct  its  first  stress  test 
under  this  subpart  using  financial 
statement  data  as  of  September  30,  2012, 
and  report  the  results  of  its  stress  test  on 
or  before  January  5,  2013. 

(b)  Covered  banks  that  become  subject 
to  stress  testing  requirements  after 
October  15,  2012.  A  state  nonmember 
bank  or  state  savings  association  that 
becomes  a  covered  bank  after  October 
15,  2012  will  conduct  its  first  annual 
stress  test  under  this  subpart  beginning 
in  the  next  calendar  year  after  the  date 
the  state  nonmember  bank  or  state 
savings  association  becomes  a  covered 
bank. 

(c)  Ceasing  to  be  a  covered  bank  or 
changing  categories.  (1)  A  covered  bank 
will  remain  subject  to  the  stress  test 
requirements  based  on  its  applicable 
category  unless  and  until  total 
consolidated  assets  of  the  covered  bank 
falls  below  the  relevant  size  threshold 
for  each  of  four  consecutive  quarters  as 
reported  on  the  covered  bank’s  most 
recent  Call  Reports.  The  calculation  will 
be  effective  on  the  as-of  date  of  the 
fourth  consecutive  Call  Report. 

(2)  Notwithstanding  paragraph  (c)(1) 
of  this  section,  a  state  nonmember  bank 
or  state  savings  association  that  migrates 
from  a  $10  billion  to  $50  billion  covered 
bank  to  an  over  $50  billion  covered 
bank  will  be  subject  to  the  stress  test 
requirements  applicable  to  an  over  $50 
billion  covered  bank  immediately  as  of 
the  date  the  state  nonmember  bank  or 
state  savings  association  satisfies  the 
size  threshold  for  an  over  $50  billion 
covered  bank. 

(d)  Covered  bank  subsidiaries  of  a 
bank  holding  company  or  savings  and 
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loan  holding  company  subject  to  annual 
stress  test  requirements.  (1) 
Notwithstanding  the  requirements 
applicable  to  covered  banks  under  this 
section,  a  covered  bank  that  is  a 
consolidated  subsidiar\'  of  a  bank 
holding  company  or  savings  and  loan 
holding  company  that  is  required  to 
conduct  an  annual  company-run  stress 
test  under  applicable  regulations  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  may  elect  to  conduct  its 
stress  test  and  report  to  the  FDIC  on  the 
same  timeline  as  its  parent  bank  holding 
company  or  savings  and  loan  holding 
company. 

(2)  A  covered  bank  that  elects  to 
conduct  its  stress  test  under  paragraph 
(d)(1)  of  this  section  will  remain  subject 
to  the  same  timeline  requirements  of  its 
parent  company  until  otherwise 
approved  by  the  FDIC. 

§325.204  Annual  stress  tests  required. 

fa)  General  requirements.  (1)  $10 
billion  to  $50  billion  covered  bank.  A 
SIO  billion  to  $50  billion  covered  bank 
must  conduct  a  stress  test  on  or  before 
March  31  of  each  calendar  year  based  on 
financial  data  as  of  September  30  of  the 
preceding  caleudar  year. 

(2)  Over  $50  billion  covered  bank.  An 
over  $50  billion  covered  bank  must 
conduct  a  stress  test  on  or  before 
January  5  of  each  calendar  year  based  on 
financial  data  as  of  September  30  of  the 
preceding  calendar  year. 

(b)  Scenarios  provided  by  the 
Corporation.  In  conducting  the  stress 
test  under  this  subpart,  each  covered 
bank  must  use  the  scenarios  provided 
the  Corporation.  The  scenarios  provided 
by  the  Corporation  will  reflect  a 
minimum  of  three  sets  of  economic  and 
financial  conditions,  including; 

Baseline,  adverse,  and  severely  adverse 
scenarios.  The  Corporation  will  provide 
a  description  of  the  scenarios  required 
under  this  section  to  each  covered  bank 
no  later  than  November  15  of  that 
calendar  year. 

(c)  Significant  trading  activities.  The 
Corporation  may  require  a  covered  bank 
w'ith  significant  trading  activities,  as 
determined  by  the  Corporation,  to 
include  a  trading  and  counterparty 
component  for  the  scenarios  used  in  its 
stress  test.  The  trading  and  counterparty 
position  data  used  in  this  component  of 
the  scenarios  will  be  as  of  a  date 
betwreen  October  1  and  December  1  of 
that  calendar  year  selected  by  the 
Corporation  and  communicated  to  the 
covered  bank  no  later  than  December  1 
of  the  calendar  year. 

§  325.205  Methodologies  and  practices. 

(a)  Potential  impact  on  capital.  In 
conducting  a  stress  test  under  this 


subpart,  during  each  quarter  of  the 
planning  horizon,  each  covered  bank 
must  estimate  the  following  for  each 
scenario  required  to  be  used: 

(1)  Pre-provision  net  revenues,  losses, 
loan  loss  provisions  and  net  income; 
and 

(2)  The  potential  impact  on  the 
regulatory  capital  levels  and  ratios 
applicable  to  the  covered  bank,  and  any 
other  capital  ratios  specified  by  the 
Corporation,  incorporating  the  effects  of 
any  capital  action  over  the  planning 
horizon  and  maintenance  of  an 
allowance  for  loan  losses  appropriate  for 
credit  exposures  throughout  the 
planning  horizon. 

(b)  Controls  and  oversight  of  stress 
testing  processes.  (1)  The  senior 
management  of  a  covered  bank  must 
establish  and  maintain  a  system  of 
controls,  oversight,  and  documentation, 
including  policies  and  procedures,  that 
are  designed  to  ensure  that  its  stress  test 
processes  satisfy  the  requirements  in 
this  subpart.  These  policies  and 
procedures  must,  at  a  minimum, 
describe  the  covered  bank’s  stress  test 
practices  and  methodologies,  and 
processes  for  v'alidating  and  updating 
the  covered  bank’s  stress  test  practices 
and  methodologies  consistent  with 
applicable  laws,  regulations,  and 
supervisory  guidance. 

(2)  The  board  of  directors,  or  a 
committee  thereof,  of  a  covered  bank 
must  approve  and  review  the  policies  ‘ 
and  procedures  of  the  stress  testing 
processes  as  frequently  as  economic 
conditions  or  the  condition  of  the 
covered  bank  may  warrant,  but  no  less 
than  annually.  The  board  of  directors 
and  senior  management  of  the  covered 
bank  must  receive  a  summary  of  the 
results  of  the  stress  test. 

(3)  The  board  of  directors  and  senior 
management  of  each  covered  bank  must 
consider  the  results  of  the  stress  tests  in 
the  normal  course  of  business,  including 
but  not  limited  to,  the  covered  bank’s 
capital  planning,  assessment  of  capital 
adequacy,  and  risk  management 
practices. 

§  325.206  Required  reports  of  stress  test 
results  to  the  FDIC  and  the  Board  of 
Governors  of  the  Federal  Reserve  System. 

(a)  Report  required  for  annual  stress 
test  results — ( 1)  $10  billion  to  $50 
billion  covered  bank.  A  $10  billion  to 
$50  billion  covered  bank  must  report  to 
the  FDIC  and  to  the  Board  on  or  before 
Mcux:h  31  the  results  of  the  stress  test  in 
the  manner  and  form  specified  by  the 
FDIC. 

(2)  Over  $50  billion  covered  bank.  An 
over  $50  billion  covered  bank  must 
report  to  the  FDIC  and  to  the  Board,  on 
or  before  January  5,  the  results  of  thp 


stress  test  in  the  manner  and  form 
specified  by  the  FDIC. 

(b)  Content  of  reports.  (1)  The  reports 
required  under  paragraph  (a)  of  this 
section  must  include  under  the  baseline 
scenario-,  adverse  scenario,  severely 
adverse  scenario  and  any  other  scenario 
required  by  the  Corporation  under  this 
subpart,  a  description  of  the  types  of 
risks  being  included  in  the  stress  test,  a 
summary  description  of  the 
methodologies  used  in  the  stress  test, 
and,  for  each  quarter  of  the  planning 
horizon,  estimates  of  aggregate  losses, 
pre-provision  net  revenue,  provision  for 
loan  and  lease  losses,  net  income,  and 
pro  forma  capital  ratios  (including 
regulatory  and  any  other  capital  ratios 
specified  by  the  FDIC).  In  addition,  the 
report  must  include  an  explanation  of 
the  most  significant  causes  for  the 
changes  in  regulatory  capital  ratios  and 
any  other  information  required  by  the 
Corporation. 

(2)  The  description  of  aggregate  losses 
and  net  income  must  include  the 
cumulative  losses  and  cumulative  net 
income  over  the  planning  horizon,  and 
the  description  of  each  regulatory 
capital  ratio  must  include  the  beginning 
value,  ending  value,  and  minimum 
value  of  each  ratio  over  the  planning 
horizon. 

(c)  Confidential  treatment  of 
information  submitted.  The 
confidentiality  of  information 'submitted 
to  the  Corporation  under  this  subpart 
and  related  materials  will  be  determined 
in  accordance  with  applicable  law 
including  any  available  exemptions 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552(b))  and  the  FDIC’s  Rules 
and  Regulations  regarding  the 
Disclosure  of  Information  (12  CFR  Part 
309). 

§  325.207  Publication  of  stress  test 
results. 

(a)  Publication  date.  (1)  A  $10  billion 
to  $50  billion  covered  bank  must 
publish  a  summary  of  the  results  of  its 
annual  stress  test  in  the  period  starting 
June  15  and  ending  June  30. 

(2)  An  over  $50  billion  covered  bank 
must  publish  a  summary  of  the  results 
of  its  annual  stress  tests  in  the  period 
starting  March  15  and  ending  March  31. 

(b)  Publication  method.  The  summary 
required  under  this  section  may  be 
published  on  the  covered  bank’s  Web 
site  or  in  any  other  forum  that  is 
reasonably  accessible  to  the  public.  A 
covered  bank  that  is  a  consolidated 
subsidiary  of  a  bank  holding  company 
or  savings  and  loan  holding  company 
that  is  required  to  conduct  an  annual 
company-run  stress  test  under 
applicable  regulations  of  the  Board  of 
Governors  of  the  Federal  Reserve 
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System  will  be  deemed  to  have  satisfied 
the  public  disclosure  requirements 
under  this  subpart  if  it  publishes  a 
summary  of  its  stress  test  results  with  its 
parent  bank  holding  company’s  or 
savings  and  loan  holding  company’s 
summary  of  stress  test  results. 

Subsidiary  covered  banks  electing  to 
satisfy  their  public  disclosure 
requirement  in  this  manner  must 
include  a  summary  of  changes  in 
regulatory  capital  ratios  of  such  covered 
bank  over  the  planning  horizon,  and  an 
explanation  of  the  most  significant 
causes  for  the  changes  in  regulatory 
capital  ratios. 

(c)  Information  to  be  disclosed  in  the 
summary.  A  covered  bank  must  disclose 
the  following  information  regarding  the 
severely  adverse  scenario  if  it  is  not  a 
consolidated  subsidiary  of  a  parent  bank 
holding  company  of  savings  and  loan 
holding  company  that  has  elected  to 
make  its  disclosure  under  section 
203(d): 

(1)  A  description  of  the  types  of  risks 
included  in  the  stress  test; 

(2)  A  summary  description  of  the 
methodologies  used  in  the  stress  test: 

(3)  Estimates  of  aggregate  losses,  pre¬ 
provision  net  revenue,  provision  for 
loan  and  lease  losses,  net  income,  and 
pro  forma  capital  ratios  (including 
regulatory  and  any  other  capital  ratios  - 
specified  by  the  FDIC);  and 

(4)  An  explanation  of  the  most 
significant  causes  for  the  changes  in  the 
regulatory  capital  ratios. 

(d)  Content  of  results.  (1)  The 
disclosure  of  aggregate  losses,  pre¬ 
provision  net  revenue,  provisions  for 
loan  and  lease  losses,  and  net  income 
under  this  section  must  be  on  a 
cumulative  basis  over  the  planning 
horizon. 

(2)  The  disclosure  of  regulatory 
capital  ratios  and  any  other  capital 
ratios  specified  by  the  Corporation 
under  this  section  must  include  the 
beginning  value,  ending  value,  and 
minimum  value  of  each  ratio  over  the 
planning  horizon. 

Dated  at  Washington,  DC,  this  9th  day  of 
October,  2012. 

By  order  of  the  Board  of  Directors. 

Robert  E.  Feldman, 

Executive  Secretary,  Federal  Deposit 
Insurance  Corporation. 

[FR  Doc.  2012-25194  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Parts? 

[Docket  No.  30865;  Arndt.  No.  3500] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes,  amends, 
suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  associated  Takeoff 
Minimums  and  Obstacle  Departure 
Procedures  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
obstacles,  or  changing  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  October  15, 
2012.  The  compliance  date  for  each 
SIAP,  associated  Takeoff  Minimums, 
and  ODP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  15, 
2012. 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows; 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  National  Flight  Procedures 
Office,  6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73169  or, 

4.  The  National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  \.o:http://www.archives.gov/ 
federal  register/ 
code_ofJederal_regulations/ 
ibrJocations.html. 

Availability — All  SIAPs  are  available 
online  firee  of  charge.  Visit  nfdc.faa.gov 


to  register.  Additionally,  individual 
SIAP  and  Takeoff  Minimums  and  ODP 
copies  may  be  obtained  firom: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headqucurters  Building,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  A.  Dunham  III,  Flight  Procedure 
Standards  Branch  (AFS— 420)  Flight 
Technologies  and  Programs  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK.  73169  (Mail  Address;  P.O.  Box 
25082  Oklahoma  City,  OK.  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This  rule 
amends  Title  14,  Code  of  Federal 
Regulations,  Part  97  (14  CFR  part  97)  by 
amending  the  referenced  SIAPs.  The 
complete  regulatory  description  of  each 
SIAP  is  listed  on  the  appropriate  FAA 
Form  8260,  as  modified  by  the  National 
Flight  Data  Center  (FDC)/Permanent 
Notice  to  Airmen  (P-NOTAM),  and  is 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  Title  14  of 
the  Code  of  Federal  Regulations. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  This 
amendment  provides  the  affected  CFR 
•  sections  and  specifies  the  types  of  SIAP 
and  the  corresponding  effective  dates. 
This  amendment  also  identifies  the 
airport  and  its  location,  the  procedure 
and  the  amendment  number. 

The  Rule 

This  amendment  to  14  CFR  part  97  is 
effective  upon  publication  of  each 
separate  SIAP  as  amended  in  the 
transmittal.  For  safety  and  timeliness  of 
change  considerations,  this  amendment 
incorporates  only  specific  changes 
contained  for  each  SIAP  as  modified  by 
FDC/P-NOTAMs. 

The  SIAPs,  as  modified  by  FDC  P- 
NOTAM,  cmd  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 


62428 


Federal  Register / Vol.  77,  No,  199 /Monday,  October  15,  2012 /Rules  and  Regulations 


Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  changes  to 
SIAPs,  the  TERPS  criteria  were  applied 
only  to  specific  conditions  existing  at 
the  affected  airports.  All  SLAP 
amendments  in  this  rule  have  been 
previously  issued  by  the  FAA  in  a  FDC 
NOT  AM  as  an  emergency  action  of 
immediate  flight  safety  relating  directly 
to  published  aeronautical  charts.  The 
circumstances  which  created  the  need 
for  all  these  SLAP  amendments  requires 
making  them  effective  in  less  than  30 
days. 

Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 


necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT  regulatory 
Policies  and  Procedures  {44  FR  11034; 
February  26,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory  • 
evaluation  as  the  anticipated  impact  is 
so  minimal.  For  the  same  reason,  the 
FAA  certifies  that  this  amendment  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  September 
28.  2012. 

Ray  Towles, 

Deputy  Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Title  14, 

Code  of  Federal  Regulations,  Part  97, 14 


CFR  part  97,  is  amended  by  amending 
Standard  instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514, 44701, 
44719,44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  9'7.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 

§  97.27  NDB,  NDB/DME;  §ILS,  ILS/ 
DME,  MLS,  MLS/DME,  MLS/RNAV; 
§97.31  RADAR  SIAPs;  §97.33  RNAV 
SIAPs;  and  §  97.35  COPTER  SIAPs, 
Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


AIRAC  date  ; 

- r 

State 

City  ! 

Airport  i 

FDC  No.  I 

FDC  date 

Subject 

1 

18-Oct-12  ...  1 

PA  i 

t 

Philadelphia . j 

Philadelphia  Inti . 

2/3006 

08/28/12 

This  NOT AM,  published  in 
TL  12-21,  is  hereby  re¬ 
scinded  in  its  entirety. 

18-Oct-12  ... 

PA  ; 

Philadelphia . | 

Philadelphia  Inti . 

2/3007 

08/28/12 

i 

This  NOTAM,  published  in 
TL  12-21,  is  hereby  re¬ 
scinded  in  its  entirety. 

18-Oct-12  ... 

PA 

Philadelphia . 

Philadelphia  Inti . 

2/0114 

09/06/12 

RNAV  (RNP)  Z  RWY  9R, 
Orig-A. 

18-C)ct-12  ... 

PA 

Philadelphia . 

Philadelphia  Inti . 

2/0137 

09/06/12 

RNAV  (RNP)  Z  RWY  9L. 
Orig-A. 

18-Oct-12  ... 

lA 

Sioux  City . 

Sioux  Gateway/Col.  Bud  Day  Field 

2/3035 

09/06/12 

NDB  RWY  35,  Orig-C. 

18-Oct-12  ... 

LA 

New  Iberia . 

Acadiana  RgnI . 

2/5920 

09/06/12 

VOR/DME  RWY  34,  Arndt 
1C. 

VOR  OR  GPS  RWY  24, 
Arndt  3B. 

1&-Oct-12  ... 

NJ 

Toms  River . 

Robert  J.  Miller  Air  Park  . 

2/7335 

09/06/12 

18-Oct-12  ... 

NJ 

Toms  River . 

Robert  J.  Miller  Air  Park  . 

2/7336 

09/06/12 

ILS  RWY  6,  AMDT  1 . 

18-Oct-12  ... 

NJ 

Toms  River . 

Robert  J.  Miller  Air  Park  . 

2/7338 

09/06/12 

VOR  OR  GPS  RWY  6, 
Arndt  6A. 

18-C>ct-12  ... 

TN 

Dickson  . 

Dickson  Muni  . 

2/7784 

09/06/12 

TAKEOFF  MINIMUMS 

AND  (OBSTACLE)  DP, 
Arndt  2. 

18-Oct-12  ... 

GA 

Jesup  . 

Jesup-Wayne  County . 

2/7785 

09/06/12 

RNAV  (GPS)  RWY  11, 

Orig. 

18-Oct-12  ... 

MA 

Orange  . 

Orange  Muni  . 

2/7786 

09/06/12 

NDB  RWY  1,  Arndt  1. 

18-Oct-12  ... 

FL 

Stuart . 

Witham  Field  . 

2/7787 

09/06/12 

TAKEOFF  MINIMUMS 

AND  (OBSTACLE)  DP, 
Arndt  2. 

1S-Oct-12  ... 

TN 

Cleveland  . 

Hardwick  Field  . 

2/7864 

1  09/06/12 

I 

RNAV  (GPS)  RWY  3. 

Orig. 

18-Oct-12  ... 

TN 

Cleveland  . 

Hardwick  Field  . 

2/7865 

09/06/12 

NDB  RWY  3,  Arndt  2. 

18-Oct-12  ... 

LA 

New  Iberia . 

Acadiana  RgnI . 

2/9384 

1  09/06/12 

ILS  RWY  34,  Orig-A. 

18-Oct-12  ... 

LA 

;  New  Iberia . 

1  Acadiana  RgnI . 

i 

2/9386 

09/06/12 

i 

TAKEOFF  MINIMUMS 

1  AND  (OBSTACLE)  DP, 
Orig. 

18-Oct-12  ... 

LA 

;  New  Iberia . 

i 

1  Acadiana  RgnI . 

2/9388 

09/06/12 

VOR  OR  TACAN  RWY 

16,  Arndt  1A. 

18-Oct-12  ... 

LA 

1  Patterson . 

Harry  P  Williams  Memorial  . 

2/9658 

09/06/12 

NDB  RWY  6,  Arndt  11. 

18-Oct-12  ... 

LA 

1  Patterson . 

_ _ _ 

Harry  P  Williams  Memorial  . 

2/9659 

09/06/12 

i 

ILS  OR  LOC/DME  RWY 
24,  Arndt  2. 
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BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart97 

[Docket  No.  30864  ;  Arndt.  No.  3499] 

Standard  Instrument  Approach 
Procedures,  and  Takeoff  Minimums 
and  Obstacle  Departure  Procedures; 
Miscellaneous  Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  establishes,  amends, 
suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  and  associated  Takeoff 
Minimums  and  Obstacle  Departure 
Procedures  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  adding  new 
obstacles,  or  changing  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  October  15, 
2012.  The  compliance  date  for  each 
SIAP,  associated  Takeoff  Minimums, 
and  ODP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  15, 
2012. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue  SVV., 

Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 

3.  The  National  Flight  Procedures 
Office,  6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73169  or, 

4.  The  National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to;  http:/ /www'.archives.gov/ 


federal  register/ 

codeof JederaI_reguIations/ 

ibr_locations.html. 

Availability — All  SIAPs  and  Takeoff 
Minimums  and  ODPs  are  available 
online  free  of  charge.  Visit  http:// 
www.nfdc.faa.gov  to  register. 
Additionally,  individual  SIAP  and 
Takeoff  Minimums  and  ODP  copies  may 
be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue  SW., 

Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

FOR  FURTHER  INFORMATION  CONTACT; 

Richard  A.  Dunham  III,  Flight  Procedure 
Standards  Branch  (AFS-420),  Flight 
Technologies  and  Programs  Division, 
Flight  Standards  Service,  Federal 
Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
Telephone:  (405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This  rule 
amends  Title  14  of  the  Code  of  Federal 
Regulations,  Part  97  (14  CFR  part  97),  by 
establishing,  amending,  suspending,  or 
revoking  SIAPS,  Takeoff  Minimums 
and/or  ODPS.  The  complete  regulators 
description  of  each  SIAP  and  its 
associated  Takeoff  Minimums  or  ODP 
for  an  identified  airport  is  listed  on  FAA 
form  documents  which  are  incorporated 
by  reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  14 
CFR  part  97.20.  The  applicable  FAA 
Forms  are  FAA  Forms  8260-3,  8260-4, 
8260-5,  8260-15A,  and  8260-15B  when 
required  by  an  entry  on  8260-1 5 A. 

The  large  number  of  SIAPs,  Takeoff 
Minimums  and  ODPs,  in  addition  to 
their  complex  nature  and  the  need  for 
a  special  format  make  publication  in  the 
Federal  Register  expensive  and 
impractical.  Furthermore,  airmen  do  not 
use  the  regulatory  text  of  the  SIAPs, 
Takeoff  Minimums  or  ODPs,  but  instead 
refer  to  their  depiction  on  charts  printed 
by  publishers  of  aeronautical  materials. 
The  advantages  of  incorporation  by 
reference  are  realized  and  publication  of 
the  complete  description  of  each  SIAP, 
Takeoff  Minimums  and  ODP  listed  on 
FAA  forms  is  unnecessary.  This 
amendment  provides  the  affected  CFR 
sections  and  specifies  the  types  of  SIAPs 
and  the  effective  dates  of  the  associated 
Takeoff  Minimums  and  ODPs.  This 
amendment  also  identifies  the  airport 
and  its  location,  the  procedure,  and  the 
amendment  number. 


The  Rule 

This  amendment  to  14  CFR  part  97  is 
effective  upon  publication  of  each 
separate  SIAP,  Takeoff  Minimums  and 
ODP  as  contained  in  the  transmittal. 

Some  SIAP  and  Takeoff  Minimums  and 
textual  ODP  amendments  may  have 
been  issued  previously  by  the  FAA  in  a 
Flight  Data  Center  (FDC)  Notice  to 
Airmen  (NOT AM)  as  an  emergency 
action  of  immediate  flight  safety  relating 
directly  to  published  aeronautical 
charts.  The  circumstances  which 
created  the  need  for  some  SIAP  and 
Takeoff  Minimums  and  ODP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPS  and  Takeoff 
Minimums  and  ODPS,  an  effective  date 
at-least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  and  Takeoff 
Minimums  and  ODPS  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPS  and 
Takeoff  Minimums  and  ODPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs,  Takeoff  Minimums  and 
ODPs,  and  safety  in  air  commerce,  I  find 
that  notice  and  public  procedures  before 
adopting  these  SIAPS,  Takeoff 
Minimums  and  ODPs  are  impracticable 
and  contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule  ”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 
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Issued  in  Washington,  DC,  on  September 
28,  2012. 

Ray  Towles, 

Deputy  Director,  Flight  Standards  Service. 
Adoption  of  the  Amendment 
Accordingly,  pursuant  to  the 
authority  delegated  to  me.  Title  14, 

Code  of  Federal  Regulations,  Part  97  (14 
CFR  part  97)  is  amended  by 
establishing,  amending,  suspending,  or 
revoking  Standard  Instrument  Approach 
Procedures  and/or  Takeoff  Minimums 
and/or  Obstacle  Departure  Procedures 
effective  at  0902  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719, 44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

Effective  15  NOVEMBER  2012 

Galena,  AK,  Edward -G.  Pitka  Sr,  RNAV  (GPS) 
RWY  25,  Amdt  2A 

Middleton  Island,  AK,  Middleton  Island, 
Takeoff  Minimums  and  Obstacle  DP,  Orig 
Middleton  Island,  AK,  Middleton  Island, 

VOR  RWY  1,  Amdt  3 
Middleton  Island,  AK,  Middleton  Island, 
VOR/DME  RWY  19,  Amdt  6 
Fayetteville,  AR,  Drake  Field,  LOG  RWY  16, 
Amdt  16A,  CANCELED 
Fayetteville,  AR,  Drake  Field,  LOC-C,  Orig 
Fayetteville,  AR,  Drake  Field,  RNAV  (GPS) 
RWY  16.  Amdt  1 

Fayetteville,  AR,  Drake  Field,  RNAV  (GPS) 
RWY  34,  Amdt  1 

Fresno,  CA,  Fresno  Yosemite  Inti,  RNAV 
(GPS)  RWY  HR,  Amdt  1 
Fresno,  CA,  Fresno  Yosemite  Inti,  RNAV 
(GPS)  RWY  29L,  Amdt  1 
Fresno,  CA,  Fresno  Yosemite  Inti,  Takeoff 
Minimums  and  Obstacle  DP,  Amdt  7 
Oakland,  CA,  Metropolitan  Oakland  Inti,  ILS 
OR  LOC  RWY  29,  ILS  RWY  29  (SA  CAT 
I),  ILS  RWY  29  (CAT  II),  ILS  RWY  29  (CAT 
III),  Amdt  25 

Denver,  CO,  Centennial,  NDB  RWY  35R, 
Amdt  lOB,  CANCELED 
Denver,  CO,  Centennial,  RNAV  (GPS)  RWY 
17L,  Orig 

Denver,  CO,  Centennial,  RNAV  (GPS)  RWY 
28,  Amdt  1 

Denver,  CO,  Centennial,  RNAV  (GPS)  Y  RWY 
35R,  Amdt  1 

Denver,  CO,  Centennial.  RNAV  (GPS)  Z  RWY 
35R.  Orig 

Denver,  CO,  Denver  Inti,  ILS  OR  LOC  RWY 
35L.  ILS  RWY  35L  (CAT  II),  ILS  RWY  35L 
(CAT  IB).  ILS  RWY  35L  (SA  CAT  I),  Amdt 
5 

Denver,  CO,  Denver  Inti,  ILS  OR  LOC  RWY 
35R.  ILS  RWY  35R  (CAT  11),  ILS  RWY  35R 
(CAT  III),  ILS  RWY  35R  (SA  CAT  I),  Amdt 
3 

Denver,  CO,  Denver  Inti,  RNAV  (GPS)  Y 
RWY  16L.  Amdt  1 


Denver,  CO,  Denver  Inti,  RNAV  (GPS)  Y 
RWY  35L,  Amdt  2 

Denver,  CO,  Denver  Inti,  RNAV  (GPS)  Y 
RWY  35R,  Amdt  2 

Denver.  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  7,  Orig 

Denver,  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  8,  Orig 

Denver.  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  16L,  Orig 

Denver,  CO.  Denver  Inti,  RNAV  (RNP)  Z 
RWY  16R.  Orig 

Denver,  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  17L.Orig 

Denver,  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  17R,  Orig 

Denver,  CO.  Denver  Inti,  RNAV  (RNP)  Z 
RWY  25,  Orig 

Denver,  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  26.  Orig 

Denver,  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  34L,  Orig 

Denver,  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  34R,  Orig 

Denver,  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  35L,  Orig 

Denver,  CO,  Denver  Inti,  RNAV  (RNP)  Z 
RWY  35R.  Orig 

Fort  Morgan,  CO,  Fort  Morgan  Muni,  RNAV 
(GPS)  RWY  14.  Orig 

Fort  Morgan,  CO,  Fort  Morgan  Muni,  RNAV 
(GPS)  RWY  32.  Orig 

Fort  Morgan,  CO,  Fort  Morgan  Muni,  Takeoff 
Minimums  and  Obstacle  DP,  Orig 
Rifle,  CO,  Garfield  County  Rgnl,  LOC/DME- 
A.  Amdt  9 

Miami,  FL,  Kendall-Tamiami  Executive, 
RNAV  (GPS)  RWY  9R,  Amdt  2 
Atlanta,.GA,  Covington  Muni,  RNAV  (GPS) 
RWY  10,  Amdt  1 

Atlanta,  GA,  Covington  Muni,  RNAV  (GPS) 
RWY  28,  Amdt  1 

Atlanta,  GA,  Fulton  County  Airport-Brown 
Field.  RNAV  (GPS)  RWY  26.  Amdt  1 
Atlanta,  GA,  Fulton  County  Airport-Brown 
Field.  RNAV  (GPS)  Y  RWY  8,  Amdt  1 
Atlanta,  GA,  Fulton  County  Airport-Brown 
Field,  RNAV  (RNP)  Z  RWY  8.  Amdt  1 
Atlanta,  GA.  Hartsfield-Jackson  Atlanta  Inti, 
Takeoff  Minimums  and  Obstacle  DP,  Amdt 
5 

Moultrie,  GA,  Moultrie  Muni,  RNAV  (GPS) 
RWY  4,  Amdt  1 

Moultrie,  GA,  Moultrie  Muni,  RNAV  (GPS) 
RWY  22,  Amdt  1 

Moultrie,  GA,  Moultrie  Muni,  Takeoff 
Minimums  and  Obstacle  DP,  Amdt  2 
Moultrie,  GA,  Moultrie  Muni,  VOR  RWY  22, 
Amdt  12,  CANCELED 

Osceola,  lA,  Osceola  Muni,  VOR/DME  RWY 
18,  Amdt  1,  CANCELED 
Lewiston,  ID,  Lewiston-Nez  Perce  County, 
RNAV  (GPS)  Y  RWY  8,  Amdt  2 
Lewiston,  ID,  Lewiston-Nez  Perce  County, 
RNAV  (GPS)  Y  RWY  12.  Amdt  2 
Marion,  IL,  Williamson  County  Rgnl,  RNAV 
(GPS)  RWY  2,  Amdt  1 

Marion,  IL,  Williamson  County  Rgnl,  RNAV 
(GPS)  RWY  20.  Amdt  1 
Monroe,  LA,  Monroe  Rgnl,  ILS  OR  LOC  RWY 
4,  Amdt  23 

Monroe.  LA,  Monroe  Rgnl,  ILS  OR  LOC  RWY 
22,  Amdt  4 

Monroe,  LA,  Monroe  Rgnl,  RADAR-1,  Amdt 
7 

Monroe,  LA,  Monroe  Rgnl,  RNAV  (GPS) 

RWY  4,  Amdt  1 


Monroe,  LA,  Monroe  Rgnl,  RNAV  (GPS) 

RWY  22.  Amdt  1 

Monroe,  LA,  Monroe  Rgnl,  VOR  RWY  4, 

Amdt  18  * 

Monroe,  LA,  Monroe  Rgnl,  VOR  RWY  22, 
Amdt  5 

Monroe,  LA,  Monroe  Rgnl,  VOR/DME  RWY 
4,  Amdt  2 

Monroe,  LA,  Monroe  Rgnl,  VOR/DME  RWY 
22,  Amdt  9 

Monroe,  LA,  Moimoe  Rgnl,  VOR/DME  RWY 
32,  Amdt  3 

Bowie,  MD,  Freeway,  Takeoff  Minimums  and 
Obstacle  DP,  Amdt  2 

Madison,  MN,  Lac  Qui  Parle  County,  NDB 
RWY  32,  Amdt  4 

Madison,  MN,  Lac  Qui  Parle  County,  RNAV 
(GPS)  RWY  14,  Orig 

Madison,  MN,  Lac  Qui  Parle  County,  RNAV 
(GPS)  RWY  32,  Orig 

Madison,  MN,  Lac  Qui  Parle  Coimty,  Takeoff 
Minimums  and  Obstacle  DP,  Orig 
Branson  West,  MO,  Branson  West  Muni — 
Emerson  Field,  RNAV  (GPS)  RWY  3,  Amdt 
1 

Branson  West,  MO,  Branson  West  Muni — 
Emerson  Field.  RNAV  (GPS)  RWY  21, 

Amdt  1 

Circle,  MT,  Circle  Town  County,  RNAV 
(GPS)  RWY  12,  Orig 
Circle,  MT,  Circle  Town  County,  RNAV 
(GPS)  RWY  30,  Orig 

Circle,  MT,  Circle  Town  County,  Takeoff 
Minimums  and  Obstacle  DP,  Orig 
Plentywood,  MT,  Sher-Wood,  RNAV  (GPS) 
RWY  12,  Orig 

Plentywood,  MT,  Sher-Wood,  RNAV  (GPS) 
RWY  30.  Orig 

Plentywood,  MT,  Sher-Wood,  RNAV  (GPS)- 
A.  Orig,  CANCELED 

Mount  Olive,  NC,  Mount  Olive  Muni,  VOR- 
A,  Amdt  2 

Walnut  Cove,  NC,  Meadow  Brook  Field, 
Takeoff  Minimums  and  Obstacle  DP,  Amdt 
2 

Wahpeton,  ND,  Harry  Stern,  NDB  RWY  33, 
Amdt  5 

Nashua,  NH,  Boire  Field,  ILS  OR  LOC  RWY 
14,  Orig 

Nashua,  NH,  Boire  Field,  ILS  OR  LOC  RWY 
•  14,  Amdt  5C,  CANCELED 
Nashua,  NH,  Boire  Field,  NDB  OR  GPS  RWY 
14,  Amdt  5,  CANCELED 
Nashua,  NH,  Boire  Field,  RNAV  (GPS)  RWY 
14,  Orig 

Nashua,  NH,  Boire  Field,  RNAV  (GPS)  RWY 
32,  Orig 

Nashua,  NH,  Boire  Field,  RNAV  (GPS)  RWY 
32,  Orig-A,  CANCELED 
Nashua,  NH,  Boire  Field,  Takeoff  Minimums 
and  Obstacle  DP,  Amdt  3 
Nashua,  NH,  Boire  Field,  VOR  RWY  32,  Orig- 
A,  CANCELED 

Trenton,  NJ,  Trenton  Mercer,  RNAV  (RNP)  Y 
RWY  6,  Orig-A 

Elmira/Corning,  NY,  Elmira/Coming  Rgnl, 
Takeoff  Minimums  and  Obstacle  DP,  Amdt 
9 

Farmingdale,  NY,  Republic,  ILS  OR  LOC 
RWY  14,  Amdt  8B 

Farmingdale,  NY,  Republic,  RNAV  (GPS)  Y 
RWY  14,  Amdt  2 A 

Malone,  NY.  Malone-Dufort,  GPS  RWY  5, 
Orig,  CANCELED 

Malone,  NY,  Malone-Dufort,  GPS  RWY  23, 
Orig.  CANCELED 
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Malone,  NY,  Malone-Dufort,  RNAV  (GPS) 

RWY  5,  Orig 

Malone,  NY,  Malone-Dufort,  RNAV  (GPS) 

RWY  23,  Orig 

Malone,  NY,  Malone-Dufort,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  2 
Lancaster,  OH,  Fairfield  County,  LOG  RWY 
28,  Arndt  2 

Lancaster,  OH,  Fairfield  County,  RNAV  (GPS) 
RWY  28,  Arndt  1 

Upper  Sandusky,  OH,  Wyandot  County, 
VOR-A,  Arndt  3C 

Portland,  OR,  Portland-Hillsboro,  RNAV 
(GPS)  RWY  13,  Arndt  lA 
Portland,  OR,  Portland-Hillsboro,  RNAV 
(GPS)  RWY  31,  Orig-A 

Rapid  City,  SD,  Rapid  City  Rgnl,  RNAV  (GPS) 
RWY  32,  Arndt  lA 

Harlingen,  TX,  Valley  Inti,  RNAV  (GPS)  RWY 
17L,  Arndt  2 

Harlingen,  TX,  Valley  Inti,  RNAV  (GPS)  RWY 
35R,  Orig 

Harlingen,  TX,  Valley  Inti,  RNAV  (GPS)  Y 
RWY  13,  Arndt  2 

Harlingen,  TX,  Valley  Inti,  RNAV  (GPS)  Y 
RWY  31,  Arndt  2 

Harlingen,  TX,  Valley  Inti,  RNAV  (GPS)  Y 
RWY  35L,  Arndt  2 

Mason,  TX,  Mason  County,  RNAV  (GPS) 

RWY  18,  Orig 

Mason,  TX,  Mason  County,  RNAV  (GPS) 

RWY  36,  Orig 

Mason,  TX,  Mason  County,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  1 
Mason,  TX,  Mason  County,  VOR/DME-A, 
Arndt  4 

San  Antonio,  TX,  San  Antonio  Inti,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  1 
Snyder,  TX,  Winston  Field,  RNAV  (GPS) 

RWY  35,  Arndt  1 

Vancouver,  WA,  Pearson  Field,  LDA-A, 

Arndt  2 

Huntington,  WV,  Tri-State/Milton  J.  Ferguson 
Field,  ILS  OR  LOG  RWY  12,  Arndt  14 
Huntington,  WV,  Tri-State/Milton  J.  Ferguson 
Field,  ILS  OR  LOG  RWY  30,  Arndt  7 
Huntington,  WV,  Tri-State/Milton  J.  Ferguson 
Field,  RADAR-1,  Arndt  8 
Huntington,  WV,  Tri-State/Milton  J.  Ferguson 
Field,  RNAV  (GPS)  RWY  12,  Arndt  3 
Huntington,  WV,  Tri-State/Milton  J.  Ferguson 
Field,  RNAV  (GPS)  RWY  30,  Arndt  1 

Effective  13  DECEMBER  2012 
Erie,  PA,  Erie  Intl/Tom  Ridge  Field,  ILS  OR 
LOC/DME  RWY  6,  Arndt  17 
Erie,  PA,  Erie  Intl/Tom  Ridge  Field,  ILS  OR 
LOC/DME  RWY  24,  Arndt  9 
Erie,  PA,  Erie  Intl/Tom  Ridge  Field,  Takeoff 
Minimums  and  Obstacle  DP,  Arndt  6 
[FR  Doc.  2012-25024  Filed  10-12-12;  8:45  am) 
BILLING  CODE  4910-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  232 

[Release  Nos.  33-9364;  34-67978;  39-2486; 
IC-30227] 

Adoption  of  Updated  EDGAR  Filer 
Manual 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Securities  and  Exchange 
Commission  (the  Commission)  is 
adopting  revisions  to  the  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
System  (EDGAR)  Filer  Manual  and 
related  rules  to  reflect  updates  to  the 
EDGAR  system.  The  revisions  are  being 
made  primarily  to  support  public 
dissemination  of  previously  submitted 
draft  registration  statements  either 
under  the  JOBS  Act  or  the  Division  of 
Corporation  Finance’s  foreign  private 
issuer  policy;  support  PDF  as  an  official 
filing  format  for  submission  type  40-33 
and  40—33/A;  support  changes  in  the 
beneficiary  account  and  receiver 
American  Bank  Association  number  and 
name  for  fee  payments  made  for  filings; 
and  allow  a  future  period  date  up  to  the 
next  business  date  for  Form  8-K.  The 
EDGAR  system  is  scheduled  to  be 
upgraded  to  support  this  functionality 
on  October  1,  2012. 

DATES:  Effective  October  15,  2012.  The 
incorporation  by  reference  of  the 
EDGAR  Filer  Manual  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  15,  2012. 

FOR  FURTHER  INFORMATION  CONTACT:  In 

the  Division  of  Corporation  Finance,  for 
questions  on  draft  registration 
statements  and  Form  8-K,  contact 
Jeffrey  Thomas  at  (202)  551-3600;  in  the 
Division  of  Investment  Management  for 
questions  concerning  submission  types 
40-33  and  40-33/A,  contact  Barry 
Miller  at  (202)  551-6796;  and  in  the 
Office  of  Information  Technology, 
contact  Rick  Heroux  at  (202)  551-8800. 
SUPPLEMENTARY  INFORMATION:  VVe  are 
adopting  an  updated  EDGAR  Filer 
Manual,  Volume  I  and  Volume  II.  The 
Filer  Manual  describes  the  technical 
formatting  requirements  for  the 
preparation  and  submission  of 
electronic  filings  through  the  EDGAR 
system.  1  It  also  describes  the 
requirements  for  filing  using 


'  We  originally  adopted  the  Filer  Manual  on  April 
1, 1993,  with  an  effective  date  of  April  26, 1993. 
Release  No.  33-6986  (April  1,  1993)  [58  FR  18638). 
We  implemented  the  most  recent  update  to  the  Filer 
Manual  on  August  30,  2012.  See  Release  No.  33-  ^ 
9353  (September  6,  2012)  [77  FR  54806). 


EDGARLink  Online  and  the  Online 
Forms/XML  Web  site. 

The  revisions  to  the  Filer  Manual 
reflect  changes  within  Volume  I  entitled 
EDGAR  Filer  Manual,  Volume  I: 

“General  Information,”  Version  14 
(October  2012)  and  Volume  II  entitled 
EDGAR  Filer  Manual,  Volume  II: 

“EDGAR  Filing,”  Version  21  (October 
2012).  The  updated  manual  will  be 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations. 

The  Filer  Manual  contains  all  the 
technical  specifications  for  filers  to 
submit  filings  using  the  EDGAR  system. 
Filers  must  comply  with  the  applicable 
provisions  of  the  Filer  Manual  in  order 
to  assure  the  timely  acceptance  and 
processing  of  filings  made  in  electronic 
format.2  Filers  may  consult  the  Filer 
Manual  in  conjunction  with  our  rules 
governing  mandated  electronic  filing 
when  preparing  documents  for 
electronic  submission. ^ 

The  EDGAR  system  will  be  upgraded 
to  Release  12.2  on  October  1,  2012  and 
will  introduce  the  following  changes: 
EDGAR  will  be  updated  to  support 
public  dissemination  of  the  confidential 
draft  registration  statements,  submission 
types  DRS  and  DRS/A.  Issuers  that 
submitted  draft  registrations  either 
under  the  JOBS  Act  or  the  Division  of 
Corporation  Finance’s  foreign  private 
issuer  policy  will  be  able  to  disseminate 
their  previously  submitted  draft 
registration  statements.  A  new 
correspondence  type,  DRSLTR,  will  be 
available  to  submit  any  correspondences 
related  to  draft  registration  statements. 
The  options  to  disseminate  draft 
registration  statements  as  well  as  to 
create  DRSLTR  submissions  can  be 
accessed  by  selecting  the  “Draft  Reg. 
Statement”  link  on  the  EDGAR  Filing 
Web  site. 

Form  ID  application  will  be  updated 
with  “JOBS  Act  §  106”  or  “Foreign 
Private  Issuer  Policy”  options  to  allow 
applicants  to  indicate  that  they  are 
submitting  an  application  for  EDGAR 
access  to  file  draft  registration 
statements.  These  options  will  replace 
the  “Access  codes  will  be  used  to 
submit  draft  registration  statement” 
check  box. 

Submission  form  types  8-K,  8-K/A, 
8-K12B,  8-K12B/A,  8-K12G3,  8- 
K12G3/A,  8-K15D5,  and  8-K15D5/A 
will  allow  a  future  period  date  up  to  the 
next  business  date  from  the  date  of 
submission,  if  the  time  of  submission  is 


2  See  Rule  301  of  Regulation  S-T  (17  CFR 
232.301). 

^  See  Release  No.  33-9353  (September  6.  2012) 
[77  FR  54806)  in  which  we  implemented  EDGAR 
Release  12.1.  For  additional  history  of  Filer  Manual 
rules,  please  see  the  cites  therein. 
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between  05:31  p.m.  EST  and  10:00  p.m. 
EST. 

EDGAR  will  be  updated  to  allow  filers 
to  submit,  on  a  voluntary  basis,  copies 
of  litigation  documents  pursuant  to 
Section  33  of  the  Investment  Company 
Act  of  1940  (submission  types  40-33 
and  40-33/A)  in  Portable  Document 
Format  (PDF)  as  an  official  filing  format. 
EDGAR  will  continue  to  allow  ASCII 
and  HTML  as  official  filing  formats  for 
submission  types  40-33  and  40-33/A. 

Starting  October  1,  2012,  filers 
initiating  FEDWIRE  transactions  to 
make  deposits  to  pay  their  filing  fees 
will  need  to  use  a  new  US  Treasury 
beneficiary  account  number 
(850000001001),  as  well  as  a  new 
American  Bank  Association  (ABA) 
number  and  bank  name  for  the  receiving 
bank  (021030004/TREAS  NYC).  The 
current  bank  account  number 
(152307768324)  and  receiving  bank 
ABA  number  and  name  (081000210/US 
BANK)  will  be  invalid  from  this  date 
forward.  Filer  may  obtain  the  new  US 
Treasury  account  number  and  ABA 
number  from  the  notice  posted  on  the 
“Information  for  EDGAR  Filers”  web 
page  prior  to  October  1,  2012  and  by 
accessing  the  updated  “Instructions  for 
Wire  Transfer  (FEDWIRE)  and  Check 
Payment  of  SEC  Filing  Fees”  by  logging 
onto  the  EDGAR  Filing  Web  site  and 
accessing  the  “Fees”  link  on  the  EDGAR 
menu  thereafter. 

The  new  online  version  of  Form  N- 
SAR,  originally  planned  for  deployment 
on  July  9,  2012,  has  been  delayed  and 
will  not  go  into  production  any  sooner 
than  January  14th  2013.  The  specific 
deployment  date  will  be  announced  on 
the  Commission’s  public  Web  site’s 
“Information  for  EDGAR  Filers”  page 
[http://i\’\\rn'.sec.gov/info/edgar.shtmI). 
Filers  should  continue  to  use  the 
EDGAR  Filer  Manual,  Volume  III:  N- 
SAR  Supplement  to  file  their  N-SAR 
submissions.  When  the  online  version 
of  Form  N-SAR  is  deployed,  EDGAR 
Filer  Manual,  Volume  III:  N-SAR 
Supplement  will  be  retired.  Instructions 
to  file  the  online  version  of  Form  N- 
SAR  addressed  in  Chapter  9  of  EDGAR 
Filer  Manual,  Volume  II:  EDGAR  Filing 
should  then  be  followed. 

Along  with  the  adoption  of  the  Filer 
Manual,  we  are  amending  Rule  301  of 
Regulation  S-T  to  provide  for  the 
incorporation  by  reference  into  the  Code 
of  Federal  Regulations  of  today’s 
revisions.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 

You  may  obtain  paper  copies  of  the 
updated  Filer  Manual  at  the  following 
address:  Public  Reference  Room,  U.S. 
Securities  and  Exchange  Commission, 


100  F  Street,  NE.,  Room  1543, 
Washington  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  We  will  post 
electronic  format  copies  on  the 
Commission’s  Web  site;  the  address  for 
the  Filer  Manual  is  http://www.sec.gov/ 
info/edgar.  shtml. 

Since  the  Filer  Manual  and  the 
corresponding  rule  changes  relate  solely 
to  agency  procedures  or  practice, 
publication  for  notice  and  comment  is 
not  required  under  the  Administrative 
Procedure  Act  (APA).'*  It  follows  that 
the  requirements  of  the  Regulatory 
Flexibility  Act  ^  do  not  apply. 

The  effective  date  for  the  updated 
Filer  Manual  and  the  rule  amendments 
is  October  15,  2012.  In  accordance  with 
the  APA,®  we  find  that  there  is  good 
cause  to  establish  an  effective  date  less 
than  30  days  after  publication  of  these 
rules.  The  EDGAR  system  upgrade  to 
Release  12.2  is  scheduled  to  become 
available  on  October  1,  2012.  The 
Commission  believes  that  establishing 
an  effective  date  less  than  30  days  after 
publication  of  these  rules  is  necessary  to 
coordinate  the  effectiveness  of  the 
updated  Filer  Manual  with  the  system 
upgrade. 

Statutory  Basis 

We  are  adopting  the  amendments  to 
Regulation  S-T  under  "Sections  6,  7,  8, 
10,  and  19(a)  of  the  Securities  Act  of 
1933,7  Sections  3,  12,  13,  14, 15,  23,  and 
35A  of  the  Securities  Exchange  Act  of 
1934,®  Section  319  of  the  Trust 
Indenture  Act  of  1939,®  and  Sections  8, 
30,  31,  and  38  of  the  Investment 
Company  Act  of  1940.’° 

List  of  Subjects  in  17  CFR  Part  232 

Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements, 
Securities. 

Text  of  the  Amendment 

In  accordance  with  the  foregoing. 

Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  FILINGS 

1.  The  authority  citation  for  Part  232 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h,  77j, 
77s(a),  77Z-3,  77sss(a),  78c(b),  78/,  78m,  78n, 


“  5  U.S.C.  553(b). 

55  U.S.C.  601-612. 

65  U.S.C.  553(d)(3). 

^  15  U.S.C.  77f,  77g.  77h,  77j,  and  77s(a). 

«15  U.S.C.  78c,  78/,  78m.  78n.  78o,  78w,  and  78//. 
^9  15  U.S.C.  77SSS. 

10 15  U.S.C.  80a-8,  80a-29,  80a-30,  and  80a-37. 


78o(d),  78w(a),  78//,  80a-6(c),  80a-8,  80a-29, 
80a-30,  80a-37,  and  7201  et  seq.;  and  18 
U.S.C.  1350. 

★  ★  *  ★  * 

■  2.  Section  232.301  is  revised  to  read 
as  follows: 

§  232.301  EDGAR  Filer  Manual. 

Filers  must  prepare  electronic  filings 
in  the  manner  prescribed  by  the  EDGAR 
Filer  Manual,  promulgated  by  the 
Commission,  which  sets  out  the 
technical  formatting  requirements  for 
electronic  submissions.  The 
requirements  for  becoming  an  EDGAR 
Filer  and  updating  company  data  are  set 
forth  in  the  updated  EDGAR  Filer 
Manual,  Volume  I:  “General 
Information,”  Version  14  (October 
2012).  The  requirements  for  filing  on 
EDGAR  are  set  forth  in  the  updated 
EDGAR  Filer  Manual,  Volume  II: 
“EDGAR  Filing,”  Version  21  (October 
2012).  All  of  these  provisions  have  been 
incorporated  by  reference  into  the  Code 
of  Federal  Regulations,  which  action 
Wcis  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  You 
must  comply  with  these  requirements  in 
order  for  documents  to  be  timely 
received  and  accepted.  You  can  obtain 
paper  copies  of  the  EDGAR  Filer 
Manual  from  the  following  address: 
Public  Reference  Room,  U.S.  Securities 
and  Exchange  Commission,  100  F 
Street,  NE.,  Room  1543,  Washington,  DC 
20549,  on  official  business  days 
between  the  hours  of  10:00  a.m.  and 
3:00  p.m.  Electronic  copies  are  available 
on  the  Commission’s  Web  site.  The 
address  for  the  Filer  Manual  is  http:// 
www.sec.gov/info/edgar.shtml.  You  can 
also  inspect  the  document  at  the 
National  Archives  and  Records 
Administration  (NARA).  For 
information  on  the  availability  of  this 
material  at  NARA,  call  202-741-6030, 
or  go  to: 

http://www.archives.gov/ 
federal  register/ 
codeof Jederalregulations/ 
ibr_Iocations.html. 

Dated:  October  4,  2012. 

By  the  Commission. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2012-24998  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Parts  1910, 1915,  and  1926 

[Docket  No.  OSHA-H022K-2006-0062] 

RIN  1218-AC20 

Hazard  Communication  Standard; 
Approval  of  Information  Collection 
Requirements 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Final  rule;  notice  of  the  Office 
of  Management  and  Budget’s  (OMB) 
approval  of  information  collection 
requirements. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  that  the  Office  of 
Management  and  Budget  ((3MB) 
approved  the  revised  information 
collection  requirements  contained  in  the 
Hazard  Communication  Standard  (HCS) 
(29  CFR  parts  1910, 1915,  and  1926) 
under  the  Paperwork  Reduction  Act  of 
1995  (PRA-95).  The  OMB  control 
number  is  1218-0072. 

DATES:  The  collections  of  information 
contained  in  the  final  rule  published 
March  26,  2012  (77  FR  17573)  are 
effective  October  15,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theda  Kenney  or  Todd  Owen, 
Directorate  of  Standards  and  Guidance, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3609,  200  Constitution  Avenue  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222. 

SUPPLEMENTARY  INFORMATION:  On  March 
26,  2012,  OSHA  published  a  final  rule 
that  aligned  the  existing  HCS  with  the 
United  Nations  Globally  Harmonized 
System  of  Classification  and  Labeling  of 
Chemicals  that  benefits  workers  by 
reducing  confusion  about  chemical 
hazards  in  the  workplace,  facilitating 
safety  training  and  improving  the 
understanding  of  hazards,  especially  for 
low  literacy  workers.  The  final  rule 
revised  existing  collection  of 
information  (paperwork)  requirements 
that  were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
PRA-95,  44  U.S.C.  3501  et  seq.,  and 
OMB’s  regulations  at  5  CFR  part  1320. 

Hazard  communication  is  currently 
addressed  by  many  different 
international,  national,  and  State 
authorities.  These  existing  requirements 
are  not  always  consistent  and  often 
contain  different  definitions  of  hazards 
and  varying  provisions  for  what 
information  is  required  on  labels  and 
safety  data  sheets  (SDSs).  The  final 


standard  harmonizes  the  U.S.  system 
with  international  norms  and  as  a  result 
would  enhance  worker  safety  and 
facilitate  international  trade.  The  final 
rule’s  modifications  to  the  Hazard 
Communication  Standard’s  collection  of 
information  requirements  include:  (1) 
Revised  criteria  for  classification  of 
chemical  hazards;  (2)  revised  labeling 
provisions  that  include  requirements  for 
use  of  standardized  signal  words, 
pictograms,  hazard  statements,  and 
precautionary  statements;  (3)  a  specified 
format  for  SDSs;  and  (4)  related 
revisions  to  definitions  of  terms  used  in 
the  Standard  and  to  requirements  for 
employee  training  on  labels  and  SDSs. 

As  required  by  PRA-95,  the  Federal 
Register  notice  for  the  Hazard 
Communication  final  rule  stated  that  the 
Department  of  Labor  would  publish  a 
notice  in  the  Federal  Register 
announcing  the  results  of  OMB’s 
reviews.  On  March  26,  2012,  OSHA 
submitted  a  revised  Hazard 
Communication  ICR  for  the  final  rule  to 
OMB  for  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(4?  U.S.C.  3501-3520).  On  June  11, 

2012,  OMB  approved  the  revised 
collections  of  information  contained  in 
the  final  rule.  This  approval  expires  on 
June  30,  2015. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520),  OMB  approved  the  collections  of 
information  contained  in  the  HCS,  and 
assigned  these  collections  of 
information  OMB  control  number  1218- 
0072.  This  approval  expires  on  June  30, 
2015.  In  accordance  with  5  CFR 
1320.5(b),  an  Agency  may  not  conduct 
or  sponsor,  and  a  person  need  not 
respond  to,  a  collection  of  information 
unless  the  collection  displays  a  valid 
OMB  control  number.  Also, 
notwithstanding  any  other  provision  of 
law,  no  employer  shall  be  subject  to 
penalty  for  failing  to  comply  with  a 
collection  of  information  if  the 
collection  of  information  does  not 
display  a  currently  valid  OMB  control 
number. 

Authority  and  Signature 

David  Michaels,  Ph.D.,  MPH, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health, 
directed  the  preparation  of  this  notice. 
The  authority  for  this  notice  is  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506  et  seq.)  and  Secretary  of 
Labor’s  Order  No.  1-2012  (77  FR  3912). 


Signed  at  Washington,  DC  on  October  2, 
2012. 

David  Michaels, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

[FR  Doc.  2012-24595  Filed  10-12-12;  8:45  am] 
BILLING  CODE  4S10-26-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4022 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Interest  Assumptions 
for  Paying  Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Pension  Benefit  Guaranty  Gorporation’s 
regulation  on  Benefits  Payable  in 
Terminated  Single-Employer  Plans  to 
prescribe  interest  assumptions  under 
the  regulation  for  valuation  dates  in 
November  2012.  The  interest 
assumptions  are  used  for  paying 
benefits  under  terminating  single¬ 
employer  plans  covered  by  the  pension 
insurance  system  administered  by 
PBGC. 

DATES:  Effective  November  1,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  B.  Klion 

[Klion . Catherine@pbgc.gov] ,  Assistant 
General  Counsel  for  Regulatory  Affairs, 
Pension  Benefit  Guaranty  Gorporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202^326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  PBGC’s 
regulation  on  Benefits  Payable  in 
Terminated  Single-Employer  Plans  (29 
CFR  Part  4022)  prescribes  actuarial 
assumptions — including  interest 
assumptions — for  paying  plan  benefits 
under  terminating  single-employer 
plans  covered  by  title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  The  interest  assumptions  in 
the  regulation  are  also  published  on 
PBGC’s  Web  site  [bttp://vm'w.pbgc.gov). 

PBGC  uses  the  interest  assumptions  in 
Appendix  B  to  Part  4022  to  determine 
whether  a  benefit  is  payable  as  a  lump 
.  sum  and  to  determine  the  amount  to 
pay.  Appendix  C  to  Part  4022  contains 
interest  assumptions  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  PBGC’s  historical 
methodology.  Currently,  the  rates  in 
Appendices  B  and  C  of  the  benefit 
payment  regulation  are  the  same. 
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The  interest  assumptions  are  intended 
to  reflect  current  conditions  in  the 
financial  and  annuity  markets. 
Assumptions  under  the  benefit 
payments  regulation  are  updated 
monthly.  This  final  rule  updates  the- 
benefit  payments  interest  assumptions' 
for  November  2012.’ 

The  November  2012  interest 
assumptions  under  the  benefit  payments 
regulation  will  be  0.75  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit’s  placement  in  pay 
status.  In  comparison  with  the  interest 
assumptions  in  effect  for  October  2012, 
these  interest  assumptions  are 
unchanged. 

PBGC  has  determined  that  notice  and 
public  comment  on  this  amendment  are 
impracticable  and  contrary  to  the  public 
interest.  This  finding  is  based  on  the 
need  to  determine  and  issue  new 


interest  assumptions  promptly  so  that 
the  assumptions  can  reflect  current 
market  conditions  as  accurately  as 
possible. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  payment  of 
benefits  under  plans  with  valuation 
dates  during  November  2012,  PBGC 
finds  that  good  cause  exists  for  making 
the  assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

PBGC  has  determined  that  this  action 
is  not  a  “significant  regulatory  action” 
under  the  criteria  set  forth  in  Executive 
Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility  • 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 


List  of  Subjects  in  29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  29 
CFR  part  4022  is  amended  as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302,  1322, 1322b, 
1341(c)(3)(D),  and  1344. 

■  2.  In  appendix  B  to  part  4022,  Rate  Set 
229,  as  set  forth  below,  is  added  to  the 
table. 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


Rate  set 

For  plans  with  a  valuation 
date 

Immediate 
annuity  rate 

Deferred  annuities 
(percent) 

On  or  after  Before 

(percent) 

ii  h 

ij 

ni 

02 

* 

* 

* 

*  J 

* 

* 

-229 

11-1-12  12-1-12 

0.75 

4.00  4.00 

4.00 

7 

8 

■  3.  In  appendix  C  to  part  4022,  Rate  Set 
229,  as  set  forth  below,  is  added  to  the 
table. 

Appendix  C  to  Part  4022 — Lump  Sum 
Interest  Rates  For  Private-Sector 
Payments 

it  -k  *  -k  it 

Rate  set 

For  plans  with  a  valuation 
date 

Immediate 
annuity  rate 

Deferred  annuities 
(percent) 

On  or  after  Before 

(percent) 

h  h 

h 

n. 

02 

• 

• 

• 

* 

* 

• 

229 

11-1-12  12-1-12 

0.75 

4.00  4.00 

4.00 

7 

8 

Issued  in  Washington,  DC,  on  this  9th  t^y 
of  October  2012. 

Laricke  Blanchard, 

Deputy  Director  for  Policy,  Pension  Benefit 
Guaranty  Corporation. 

IFR  Doc.  2012-25245  Filed  10-12-12;  8:45  am] 
BIUJNG  CODE  7709-01-P 


*  Appendix  B  to  PBGC's  regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans  (29  CFR  Part 
4044)  prescribes  interest  assumptions  for  valuing 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  104 

46  CFR  Parts  10, 11, 12,  and  15 

[Docket  No.  USCG-2012-0917] 

Policy  Letters  on  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978 

agency:  Coast  Guard,  DHS. 


benehts  under  terminating  covered  single-employer 
plans  for  purposes  of  allocation  of  assets  under 


ACTION:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  announces 
the  availability  of  three  policy  letters 
providing  guidance  to  vessels  and 
mariners  subject  to  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers,  1978,  as  amended  (STCW). 
These  letters  provide  guidance  on:  The 
hours  of  rest  requirements  of  the  2010 
amendments  to  the  STCW  Convention 
and  Code;  issuance  of  endorsements  and 
approval  of  training  for  Vessel 
Personnel  with  Designated  Security 
Duties  (VPDSD)  and  vessel  personnel 


ERISA  section  4044.  Those  assumptions  are 
updated  quarterly. 
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requiring  security  awareness  training; 
and  issuance  of  other  endorsements  and 
approval  of  other  training  to  meet  the 
2010  amendments.  These  letters  are 
necessary  to  provide  guidance  to 
affected  parties  until  regulations 
implementing  amendments  to  the 
STCW  are  promulgated. 

DATES:  The  three  letters  are  available  for 
viewing  beginning  October  15,  2012. 
ADDRESSES:  The  policy  letters  are 
available  for  viewing  on  the  Coast 
Guard’s  National  Maritime  Center  Web 
site  at  http://www.uscg.mil/nmc/. 

The  docket  for  this  notice  is  available 
for  inspection  or  copying  at  the  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  by  going 
to  http://www.reguIations.gov,  inserting 
USCG-2012-0917  in  the  “Keyword” 
box,  and  then  clicking  “Search.” 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  call 
or  email  the  U.S.  Coast  Guard,  Mariner 
Credentialing  Program  Policy  Division 
(CG-CVC-4)  at  (202)  372-2357  or 
MMCPolicy@uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 
SUPPLEMENTARY  INFORMATION: 
Background  and  Purpose 

In  2007,  the  International  Maritime 
Organization  (IMO)  embarked  on  a 
comprehensive  review  of  the  entire 
STCW  Convention  and  STCW  Code. 

The  Parties  adopted  amendments  on 
June  25,  2010  at  the  STCW  Diplomatic 
Conference  in  Manila,  Philippines,  and 
the  amendments  entered  into  force  for 
all  ratifying  countries  on  January  1, 

2012. 

The  STCW  Convention  is  not  self- 
implementing;  therefore,  the  U.S.,  as  a 
signatory  to  the  Convention,  must 
initiate  regulatory  changes  to  ensure  full 
implementation  of  the  amendments  to 
the  STCW  Convention  and  STCW  Code. 
The  U.S.  implements  these  provisions 
under  the  Convention  and  under  the 
authority  of  United  States  domestic  laws 
in  United  States  Code  Titles  5, 14,  33, 
46,  and  pursuant  to  46  CFR,  Chapter  I, 
Subchapter  B. 

The  Coast  Guard  published  a 
Supplemental  Notice  of  Proposed 
Rulemaking  (SNPRM)  on  August  1,  2011 
(76  FR  45908),  proposing  changes  to 
implement  the  STCW  Convention  and 
Code,  to  address  the  comments  received 


from  the  public  in  response  to  the 
Notice  of  Proposed  Rulemaking 
published  on  November  17,  2009  (74  FR 
59354),  and  to  incorporate  the  2010 
amendments  to  the  STCW  Convention 
that  came  into  force  on  January  1,  2012. 
The  public  comment  period  for  the 
SNPRM  ended  on  September  30,  2011. 
The  Coast  Guard  intends  to  publish  a 
final  rule  to  implement  amendments  to 
the  STCW,  including  the  2010 
amendments,  and  ensure  that  the  U.S.  is 
meeting  its  obligations  under  the 
Convention. 

Description  of  Policy  Letters 

The  following  three  policy  letters 
provide  guidance  to  parties  affected  by 
STCW: 

1.  Hours  of  Rest 

This  policy  letter  provides  guidance 
to  clarify  the  changes  associated  with 
the  hours  of  rest  requirements  found 
within  the  2010  amendments  to  the 
STCW  Convention  and  Code.  This 
policy  will  provide  information  on  the 
changes  to  the  hours  of  rest 
requirements  that  are  now  being 
monitored  internationally.  It  also 
provides  recommended  methods  to 
lessen  the  port  state  control  impact  on 
U.S.  vessels  while  operating  abroad 
until  the  Coast  Guard  promulgates  the 
final  rule  implementing  STCW. 

2.  Security  Endorsements 

This  policy  letter  provides  guidance 
on  the  issuance  of  endorsements  and 
approval  of  training  for  Vessel 
Personnel  with  Designated  Security 
Duties  and  vessel  personnel  requiring 
security  awareness  training  under  the 
2010  amendments  to  the  STCW 
Convention  and  Code.  The  IMO  has 
provided  an  alternative  means  of 
compliance  until  January  1,  2014,  and 
the  Coast  Guard  has  determined  that  the 
requirements  in  33  CFR  104.220  and 
104.225  can  be  used  to  comply  with  the 
2010  amendments  under  this 
alternative.  Endorsements  will  be  issued 
based  upon  the  documentary  evidence 
that  an  individual  has  complied  with 
existing  regulations. 

3.  Issuing  Endorsements  and  Approving 
Training 

This  policy  letter  provides  guidance 
on  issuance  of  endorsements  other  than 
the  security  endorsements  discussed 
above,  and  approval  of  other  related 
training  to  meet  the  2010  amendments 
to  the  STCW  Convention  and  Code.  The 
guidance  in  this  document  is  intended 
to  assist  industry  and  individual 
mariners  to  meet  the  requirements  of 
STCW  and  46  CFR,  Chapter  I, 
Subchapter  B.  This  policy  provides 


methods  for  issuing  STCW 
endorsements  established  by  the  2010 
amendments  that  may  be  obtained  by 
meeting  current  domestic  requirements. 
In  addition  to  the  information  regarding 
the  STCW  endorsements,  the  policy 
letter  announces  that  the  Coast  Guard 
will  consider  granting  approval  of 
training  to  meet  various  provisions  of 
the  2010  amendments. 

This  notice  is  issued  under  authority 
of  5  U.S.C.  552(a)  and  United  States 
Code  Titles  5, 14,  33,  46. 

Dated:  September  28,  2012. 

Paul  F.  Thomas, 

Captain,  U.S.  Coast  Guard,  Director  of 
Inspections  and  Compliance. 

[FR  Doc.  2012-25128  Filed  10-12-12;  8:45  am] 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  162 

[Docket  No.  USCG-201 1-1086] 

RIN  1625-AB84 

Inland  Waterways  Navigation 
Regulations 

agency:  Coast  Guard,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  redefines  the 
geographical  points  described  in  our 
regulations,  which  demarcate  an  area  of 
the  Detroit  River  in  which  certain 
vessels  are  restricted  to  speeds  not 
greater  than  12  statute  miles  per  hour. 
DATES:  This  rule  will  be  effective 
November  14,  2012. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  [USCG- 
2011-1086].  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
www.regulations.gpv,  type  the  docket 
number  in  the  “SEARCH”  box,  and 
click  “Search.”  You  may  visit  the 
Docket  Management  Facility, 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  LT  Adrian  Palomeque,  Prevention 
Department,  Sector  Detroit,  Coast 
Guard;  telephone  (313)  568-9508,  email 
Adrian.F.Palomeque@uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
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Wright,  Program  Manager,  Docket 
Operations,  telephone  202-366-9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

A.  Regulatory  History  and  Information 

On  May  8,  2012,  we  published  in  the 
Federal  Register  a  notice  of  proposed 
rulemaking  (NPMR)  entitled  Inland 
Waterways  Navigation  Regulations  (77 
FR  27007).  We  received  1  comment. 
Specifically,  Lake  Carriers’  Association 
(LCA)  submitted  a  letter  on  May  15, 

2012  in  which  LCA  offered  its  ^11 
support  for  this  rulemaking  as  proposed 
in  the  NPRM.  No  other  comments  were 
received.  No  public  meeting  was 
requested,  and  none  was  held. 

B.  Basis  and  Purpose 

As  discussed  in  the  aforesaid  NPRM, 
representatives  from  LCA,  the  Lakes 
Pilots  Association,  the  International 
Shipmasters  Association,  and  the 
Canadian  Shipowners  Association 
previously  made  a  request  of  the  Coast 
Guard  regarding  33  CFR  Part  162. 
Particularly,  these  groups  requested  that 
the  Coast  Guard  amend,  via  federal 
rulemaking,  33  CFR  162.138{a)(l)(ii), 
which  requires  vessels  on  the  Detroit 
River  north  of  the  Detroit  River  Light  to 
operate  at  no  more  than  12  statute  miles 
per  hour.  In  response  to  that  request,  the 
Coast  Guard’s  Ninth  District 
Commander,  in  consultation  with  the 
Captain  of  the  Port,  Sector  Detroit, 
Windsor  Port  Authority,  Transport 
Canada,  and  the  Canadian  Coast  Guard, 
assessed  the  necessity  and  utility  of  the 
aforementioned  regulatory  provision 
and  determined  that  the  southern  point 
of  the  restricted  speed  area  in  33  CFR 
162.138(a)(l)(ii)  should  be  relocated  to  a 
point  approximately  2.5  statute  miles  to 
the  north  at  the  D33  stationary  light. 

The  reasoning  for  the  Ninth  District 
Commander’s  decision  is  discussed  in 
the  following  paragraph. 

The  speed  restriction  in  33  CFR 
162.138{a){l)(ii)  requires  vessels  on  the 
Detroit  River  north  of  the  Detroit  River 
Light  to  operate  at  no  more  than  12 
statute  miles  per  hour.  This  restriction 
serves  two  purposes.  First,  it  is  intended 
to  prevent  collisions  and  groundings. 
(See  33  CFR  162.130(a)).  Second,  it  is 
intended  to  limit  wake  damage  to 
vessels  and  shore  structures  (See  60  FR 
35701-01).  Because  the  Detroit  River 
Light  is  several  miles  into  Lake  Erie  and 
because  the  channel  between  the  Detroit 
River  Light  and  the  D33  stationary  light 
is  roughly  twelve-hundred  feet  wide, 
the  Ninth  District  Commander  has 


determined  that  limiting  speed  south  of 
the  D33  stationary  light  is  not  necessary 
to  prevent  wcike  damage  or  to  prevent  * 
collisions  and  groundings.  Thus,  33  CFR 
162.138(a)(l)(ii),  as  currently  written, 
serves  as  an  unnecessary  restriction  on 
vessel  operations.  Moreover,  this 
unnecessary  restriction  is  exacerbated 
by  the  fact  that  upbound  vessels  must 
decelerate  well  in  advance  of  the  Detroit 
River  Light  in  order  to  attain  the 
maximum  speed  at  the  light  itself. 

Pursuant  to  the  authority  contained  in 
the  Ports  and  Waterways  Safety  Act,  (33 
U.S.C.  1221  et  seq.),  as  delegated  to  the 
Commandant  of  the  Coast  Guard  via 
Department  of  Homeland  Security 
Delegation  No.  0170.1  and  to  Coast 
Guard  District  Commanders  pursuant  to 
33  CFR  1.05-l(e)(l)(vii),  the  Ninth 
District  Commander  is  amending  33 
CFR  162.138(a)(l)(ii)  to  alleviate 
unnecessary  restrictions  on  commercial 
vessel  operations. 

C.  Discussion  of  Comments,  Changes, 
and  the  Final  Rule 

As  mentioned  above,  only  one 
comment  was  received  in  response  to 
the  NPRM  published  on  May  8,  2012.  In 
that  comment,  LCA  offered  its  full 
support  for  the  proposed  rulemaking. 

This  Final  Rule  is  identical  to  the  rule 
proposed  in  that  NPRM.  As  stated  in  the 
NPRM,  because  33  CFR  162.138,  as 
currently  written,  unnecessarily  restricts 
commercial  vessel  operations,  the  Ninth 
District  Commander  is  amending  33 
CFR  162.138  to  reduce  the  size  of  the 
restricted  speed  area  currently 
delineated  in  33  CFR  162.138(a)(l)(ii). 
Particulcirly,  this  rule  relocates  the 
southern  point  of  the  restricted  speed 
area  from  its  current  location  at  the 
Detroit  River  Light  to  a  new  location 
near  the  D33  stationary  light. 

D.  Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  or  executive 
orders. 

1.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders. 


It  is  not  “significant”  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  conclude  that  this  proposed 
rule  is  not  a  significant  regulatory  action 
because  relocating  the  southern  point  of 
the  restricted  speed  area  delineated  in 
33  CFR  162.138(a)(l)(ii)  will  lessen 
navigation  restrictions  on  the  public  and 
OP  private  industry.  Thus,  we  anticipate 
that  it  will  not  adversely  affect  the 
economy,  will  not  interfere  with  other 
agencies,  will  not  adversely  alter  the 
budget  of  any  grant  or  loan  recipients, 
and  wil(,not  raise  any  novel  legal  or 
policy  issues. 

2.  Impact  on  ^mall  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  received  no 
comments  from  the  Small  Business 
Administration  on  this  rule.  The  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  rule  would  not  have  a 
sigpificant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  and  operators  of 
vessels  intending  to  transit  betw'^een  the 
Detroit  River  Light  and  the  D33 
stationary.  However,  the  relocation  of 
the  southern  point  of  the  restricted 
speed  area  delineated  in  33  CFR 
162.138(a)(l)(ii)  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  it  will  lessen  navigation 
restrictions  on  the  public  and  private 
industry. 

3.  Assistance  for  Small  Entities 

In  keeping  with  section  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
w^e  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
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Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  chll  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  does  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

6.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

7.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

8.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

9.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 


does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

10.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

1 1 .  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

12.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

13.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves 
amendments  to  navigation  regulations 
and  thus,  is  categorically  excluded 
under  paragraph  34(i)  of  the 
Commandant  Instruction.  A  Categorical 
Exclusion  Determination  (CED)  and  a 
preliminary  environmental  analysis 
checklist  are  available  in  the  docket 
where  indicated  under  ADDRESSES.  We 
seek  any  comments  or  information  that 
may  lead  to  the  discovery  of  a 
significant  environmental  impact  from 
this  proposed  rule. 

List  of  Subjects  33  CFR  Part  162 

Navigation  (water).  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  162  as  follows: 

PART  162— INLAND  WATERWAYS 
NAVIGATION  REGULATIONS 

■  1.  The  authority  citation  for  part  162 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1231;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

§162.138  [Amended] 

■  2.  In  §  162.138(a)(l)(ii),  remove  the 
words  “Detroit  River  Light”  and  in  their 
place  add  the  words  “D33  stationary 
light  in  the  Detroit  River  entrance”. 

Dated:  October  1,  2012. 

M.N.  Parks, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Ninth  Coast  Guard  District. 

(FR  Doc.  2012-25141  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  No.  USCG-201 2-01 91  ]  ' 

RIN  1625-AA11 

Regulated  Navigation  Area;  Columbus 
Day  Weekend,  Biscayne  Bay,  Miami, 

FL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  Columbus  Day  weekend  regulated 
navigation  area  on  Biscayne  Bay  in  • 
Miami,  Florida.  The  amended  regulated 
navigation  area  alters  the  boundaries  of 
the  area  and  expands  the  enforcement 
period.  These  regulations  are  necessary 
to  protect  the  public  during  Columbus 
Day  weekend:  a  period  that  has 
historically  had  a  significant 
concentration  of  persons  and  vessels  on 
the  waters  of  Biscayne  Bay.  To  ensure 
the  public’s  safety,  all  vessels  within  the 
regulated  navigation  area  are:  Required 
to  transit  the  regulated  navigation  area 
at  no  more  than  15  knots;  subject  to 
control  by  the  Coast  Guard;  and 
required  to  follow  the  instructions  of  all 
law  enforcement  vessels  in  the  area. 
DATES:  This  rule  will  be  effective 
November  14,  2012  and  will  be  enforced 
annually  on  Columbus  Day  weekend, 
starting  at  12:01  p.m.  on  the  Saturday 
before  Columbus  Day.  through  2  a.m.  on 
Monday  (the  Columbus  Day  holiday). 
Columbus  Day  is  the  federally 
recognized  holiday  occurring  annually 
on  the  second  Monday  in  October. 
ADDRESSES:  Documents  indicated  in  this 
preamble  are  part  of  docket  USCG- 
2012-0191.  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
www.regulations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
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Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
W12-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  Lieutenant  Junior  Grade  Mike  H. 
Wu,  Sector  Miami  Prevention 
Depculment,  Coast  Guard;  telephone 
(305)  535-7576,  email 
Mike.H.Wu@uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  (202) 
366-9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 
FR  Federal  Register 
NPRM  Notice  of  Proposed  Rulemaking 
RNA  Regulated  Navigation  Area 

I.  Regulatory  History  and  Information 

On  July  25,  2012,  we  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
entitled  USCG-2012-0191  in  the 
Federal  Register  (73  FR  2012-18151). 

We  received  no  comments  on  the 
proposed  rule.  No  public  meeting  was 
requested,  and  none  was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  «finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Our  experience  in 
administering  the  current  Biscayne  Bay 
Columbus  Day  regulated  navigation  area 
(RNA),  established  in  2011  and 
contained  in  33  CFR  165.77.9,  persuaded 
us  that  altering  the  dimensions  of  the 
RNA  and  slightly  extending  the  hours  of 
its  enforcement  is  necessary  to  better 
protect  the  public.  During  this  period, 
numerous  vessels  concentrate  on  the 
waters  of  Biscayne  Bay  during  the  high 
traffic  hours  of  Columbus  Day  weekend. 
This  rule  is  necessary  to  protect  the 
public  on  this  congested  waterway, 
including  during  Columbus  Day  2012. 
Under  these  circumstances,  it  would  be 
contrary  to  the  public  interest  in 
maintaining  safety  in  Biscayne  Bay  to 
delay  the  effective  date  of  the  final. 

II.  Basis  and  Purpose 

The  legal  basis  for  the  rule  is  the 
Coast  Guard’s  authority  to  establish 
regulated  navigation  areas  and  other 
limited  access  areas:  33  U.S.C.  1231;  46 
U.S.C.  Chapter  701,  3306,  3703;  50 
U.S.C.  191,  195;  33  CFR  1.05-1,  6.04-1, 
6.04-6,  160.5;  Public  Law  107-295, 116 


Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1. 

The  purpose  of  the  rule  is  to  ensure 
the  safe  transit  of  vessels  and  to  protect 
persons,  vessels,  and  the  marine 
environment  within  the  regulated 
navigation  area  during  the  Columbus 
Day  weekend. 

III.  Discussion  of  Comments,  Changes 
and  the  Final  Rule 

While  no  comments  were  receiving  • 
following  the  NPRM,  the  final  rule  has 
been  modified  by  clarifying  that 
Columbus  Day  weekend  is  the  weekend 
preceding  the  second  Monday  of 
October. 

This  final  rule  revises  the  existing 
Biscayne  Bay  Columbus  Day  RNA  in  33 
CFR  165.779  by  altering  the  RNA’s 
boundaries  and  revising  the 
enforcement  period,  extending  it  by  two 
hours  into  the  early  morning  of 
Columbus  Day.  The  revised  RNA 
encompasses  certain  waters  of  Biscayne 
Bay  between  Rickenbacker  Causeway 
Bridge  and  Coon  Point  on  Elliot  Key  in 
Miami,  Florida. 

All  vessels  within  the  regulated 
navigation  area  are:  (1)  Required  to 
transit  the  area  at  no  more  than  15 
knots;  (2)  subject  to  control  by  the  Coast 
Guard;  and  (3)  required  to  follow  the 
instructions  of  all  law  enforcement 
vessels  in  the  area. 

The  regulated  navigation  area  is 
necessary  to  ensure  the  safety  of  the 
public  during  a  time  of  heightened 
vessel  traffic  in  the  aforementioned  area. 
Each  year  numerous  recreation  vessels, 
which  include  an  annual  sailing  regatta, 
congregate  in  the  waters  of  Biscayne  Bay 
during  Columbus  Day  weekend.  The 
close  proximity  of  numerous  vessels 
within  the  proposed  regulated 
navigation  area  during  Columbus  Day 
weekend  poses  a  hazardous  condition. 

The  regulated  navigation  area  will 
result  in  the  transiting  of  vessels  at  a 
reduced  speed,  thereby  significantly 
reducing  the  threat  of  vessel  collisions. 
Requiring  vessels  within  the  regulated 
navigation  area  to  transit  at  no  more 
than  15  knots  will  also  enable  law 
enforcement  officials  to  identify, 
respond  to,  query,  and  stop  operators 
who  may  pose  a  hazeu'd  to  other  vessels 
in  the  area.  Nothing  in  this  regulation 
alleviates  the  requirement  for  vessel 
operators  fi'om  complying  with  all  other 
federal,  state,  and  local  laws  in  the  area, 
including  manatee  slow  speed  zones. 

rV.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 


based  on  a  number  of  these  statutes  or 
executive  orders. 

A.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order . 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders. 

The  economic  impact  of  this  rule  is 
not  significant  for  the  following  reasons: 

(1)  The  regulated  navigation  area  will  be 
enforced  for  less  than  2  days  each  year; 

(2)  although,  during  the  enforcement 
period,  vessels  are  required  to  transit 
the  area  at  no  more  than  15  knots,  be 
subjected  to  control  by  the  Coast  Guard, 
and  be  required  to  follow  the 
instructions  of  all  law  enforcement 
vessels  in  the  area,  the  regulated 
navigation  area  does  not  prohibit  vessels 
from  transiting  the  area;  (3)  vessels  will 
still  be  able  operate  in  surrounding 
waters  that  are  not  encompassed  within 
the  regulated  navigation  area  without 
the  restrictions  imposed  by  the 
regulated  navigation  area;  and  (4) 
advance  notification  of  the  regulated 
navigation  area  will  be  made  to  the  local 
maritime  community  via  Local  Notice  to 
Mariners  and  Broadcast  Notice  to 
Mariners. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and  ' 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  received  no  comments 
from  the  Small  Business  Administration 
on  this  rule.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  the  regulated 
navigation  area  from  12:01  p.m.  on 
Saturday  until  2  a.m.  on  Monday  on  the 
weekend  preceding  the  federally 
recognized  holiday  of  Columbus  Day 
occurring  annually  on  the  second 
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Monday  in  October.  For  the  reasons 
discussed  in  the  Regulatory  Planning 
and  Review  section  above,  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

3.  Assistance  for  Small  Entities 

Under  section  213fa)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule,  if  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 


7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  Tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,'to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 


Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  this  action  is  one  of  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves 
establishing  a  regulated  navigation  area 
to  ensure  the  safe  transit  of  vessels  and 
to  protect  persons,  vessels,  and  the 
marine  environment  within  the 
regulated  navigation  area  during  the 
Columbus  Day  weekend,  which  will  be  - 
enforced  for  less  than  2  days  each  year. 
This  rule  is  categorically  excluded, 
under  figure  2-1,  paragraph  (34)(g),  of 
the  Instruction.  An  environmental 
analysis  checklist  and  a  categorical 
exclusion  determination  are  available  in 
the  docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191,495; 
33  CFR  1.05-1,  6.04-1,  6.04-6, 160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Revise  §  165.779  to  read  as  follows: 

§165.779  Regulated  Navigation  Area; 
Columbus  Day  Weekend,  Biscayne  Bay, 
Miami,  FL. 

(a)  Regulated  Area.  The  regulated 
navigation  area  encompasses  all  waters 
of  Biscayne  Bay  between  Rickenbacker 
Causeway  Bridge  and  Coon  Point,  Elliot 
Key  contained  within  an  imaginary  line 
connecting  the  following  points:  • 
beginning  at  Point  1  in  position 
25°44'49"  N,  80°12'04"  W;  thence 
southwest  to  Point  2  in  position 
25°30'00"  N,  80°15'48"  W;  thence 
southeast  to  Point  3  in  position 
25°28'22''  N,  80‘='15'00"  W:  thence  east  to 
Point  4  in  position  25°28'23"  N, 
80°12'53"  W;  thence  northeast  to  Point 
5  in  position  25'’30'00"  N,  80°12'06''  W; 
thence  west  to  Point  6  in  position 


62440  Federal  Register / Vol.  77,  No.  199 /Monday,  October  15,  2012 /Rules  and  Regulations 


25°30'00''  N,  80°13'17''  W;  thence 
northwest  to  Point  7  in  position 
25°30'53''  N,  80°13'21''  W;  thence 
northeast  to  Point  8  in  position 
25°43'57''  N,  80°10'01''  W;  thence  back 
to  origin.  All  coordinates  are  North 
American  Datum  1983. 

(b)  Definition.  The  term  “designated  . 
representative”  means  Coast  Guard 
Patrol  Commanders,  including  Coast 
Guard  coxswains,  petty  officers,  and 
other  officers  operating  Coast  Guard 
vessels,  and  Federal,  state,  and  local 
officers  designated  by  or  assisting  the 
Captain  of  the  Port  Miami  in  the 
enforcement  of  the  regulated  area. 

(c)  Regulations.  (1)  All  vessels  within 
the  regulated  area  are  required  to  transit 
at  no  more  than  15  knots,  are  subject  to 
control  by  the  Coast  Guard,  and  must 
follow  the  instructions  ohdesignated 
representatives. 

(2)  At  least  48  hours  prior  to  each 
enforcement  period,  the  Coast  Guard 
will  provide  notice  of  the  regulated  area 
through  advanced  notice  via  Local 
Notice  to  Mariners  and  Broadcast  Notice 
to  Mariners.  The  Coast  Guard  will  also 
provide  notice  of  the  regulated  area  by 
on-scene  designated  representatives. 

(d)  Enforcement  Period.  This  rule  will 
be  in  enforced  annually  on  Columbus 
Day  weekend,  starting  at  12:01  p.m.  on 
the  Saturday  before  Columbus  Day, 
through  2:00  a.m.  on  Monday  (the 
Columbus  Day  holiday).  Columbus  Day 
is  the  federally  recognized  holiday 
occurring  annually  on  the  second 
Monday  in  October. 

Dated:  September  28,  2012. 

William  D.  Baumgartner, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

|FR  Doc.  2012-25126  Filed  10-12-12;  8:45  am] 
BILLING  CODE  9110-04-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  No.  USCG-201 2-0889] 

RIN  1625-AAOO 

Safety  Zone;  Wounded  Warriors 
Benefit,  Lake  Erie,  Huron,  OH 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  waters  of  Lake  Erie,  East  Huron, 
Ohio.  This  regulation  is  intended  to 
restrict  vessels  from  portions  of  Lake 
Erie  during  the  Wounded  Warriors 


Benefit.  This  safety  zone  is  necessary  to 
protect  spectators  and  vessels  from  the 
hazards  associated  with  launched 
pumpkins. 

DATES:  This  rule  is  effective  from  10:00 
a.m.  on  October  27,  2012,  until  7:00 
p.m.  on  October  28,  2012. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  USCG- 
2012-0889.  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  http://www. 
reguIations.gov,  type  the  docket  number 
in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
Wl 2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590-0001  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  temporary 
rule,  call  or  email  the  Marine  Events 
Coordinator,  LTJG  Benjamin  Nessia, 
Marine  Safety  Unit,  Toledo,  420 
Madison  Avenue  Suite  700,  Toledo,  OH 
43604;  (419)  418-6040,  email 
Benjamin.B.Nessia@uscg.mil.  If  you  _ 
have  questions  on  viewing  the  docket, 
call  Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  202-366- 
9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

A.  Regulatory  History  and  Information 

The  Coast  Guard  is  issuing  this 
temporary  final  rule  without  prior 
notice  and  opportunity  to  comment 
pursuant  to  authority  under  section  4(a) 
of  the  Administrative  Procedure  Act 
(APA)  (5  U.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  doing 
so  would  be  impracticable  and  contreiry 
to  the  public  interest.  The  details- of  this 
year’s  event  were  not  submitted  in 
sufficient  time  for  the  Coast  Guard  to 
solicit  public  comments  before  the  start 
of  the  event.  Thus,  waiting  for  a  notice 
and  comment  period  to  run  would 
inhibit  the  Coast  Guard  from  protecting 


the  public  and  vessels  from  the  hazards 
associated  with  the  event. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Delaying  this  rule  would  be 
impracticable  and  contrary  to  the  public 
interest  for  the  same  reasons  discussed 
in  the  preceding  paragraph. 

B.  Basis  and  Purpose 

On  October  27,  2012,  a  pumpkin 
launching  event  will  take  place  on  Lake 
Erie  in  which  participants  shoot 
pumpkins  from  an  air  cannon  into  the 
lake  in  East  Huron,  OH.  This  event  is 
known  as  the  Wounded  Warriors 
Benefit.  The  Captain  of  the  Port  Detroit 
has  determined  that  this  benefit  is  in 
close  proximity  to  other  watercraft  and 
poses  a  significant  risk  to  public  safety 
and  property.  Thus,  the  Captain  of  the 
Port  Detroit  has  determined  it  necessary 
to  establish  a  safety  zone  to  control 
vessel  movement  around  the  location  of 
the  launch  platform  which  will  help 
ensure  the  safety  of  persons  and 
property  at  these  events  and  help 
minimize  the  associated  risks. 

C.  Discussion  of  Proposed  Rule 

As  suggested  above,  this  rule  is 
intended  to  ensure  safety  of  the  public 
and  vessels  during  the  Wounded 
Warriors  Benefit.  This  rule  will  be 
effective  from  10:00  a.m.  on  October  27, 
2012  until  7:00  p.m.  on  October  28, 

2012,  and  enforced  from  10:00  a.m. 
until  7:00  p.m.  on  October  27,  2012;  in 
the  event  of  inclement  weather,  the  zone 
will  be  enforced  from  10:00  a.m.  until 
7:00  p.m.  on  October  28,  2012.  The 
safety  zone  will  encompass  all  waters  of 
Lake  Erie  within  a  2500  ft  radius  of  the 
pumpkin  launching  site  located  at 
position  41°  23'  6.7194"  N,  -  82°  27' 
46.6812"  W.  All  geographic  coordinates 
are  Noffh  American  Datum  of  1983 
(NAD  83). 

Entry  into,  transiting,  or  anchoring 
within  the  safety  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  Detroit  or  his  designated  on  scene 
representative.  The  on-scene 
representative  may  be  present  on  any 
Coast  Guard,  state  or  local  law 
enforcement,  or  sponsor  provided  vessel 
assigned  to  patrol  the  event.  The 
Captain  of  the  Port  or  his  designated  on¬ 
scene  representative  may  be  contacted 
via  VHF  Channel  16. 

C.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
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based  on  these  statutes  or  executive 
orders. 

1.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  It  is  not  “significant”  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  conclude  that  this  rule  is  not 
a  significant  regulatory  action  because 
we  anticipate  that  it  will  have  minimal 
impact  on  the  economy,  will  not 
interfere  with  other  agencies,  will  not 
adversely  alter  the  budget  of  any  grant 
or  loan  recipients,  and  will  not  raise  any 
novel  legal  or  policy  issues.  The  safety 
zone  will  be  relatively  small  and  exist 
for  a  relatively  short  time.  Thus, 
restrictions  on  vessel  movement  within 
that  particular  area  are  expected  to  be 
minimal.  Under  certain  conditions, 
moreover,  vessels  may  still  transit 
through  the  area  when  permitted  by  the 
Captain  of  the  Port. 

2.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
of  1980  (RFA),  5  U.S.C.  601-612,  as 
amended,  requires  federal  agencies  to 
consider  the  potential  impact  of 
regulations  on  small  entities  during 
rulemaking.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to' transit  or  anchor  in 
the  portion  of  Lake  Erie  discussed  above 
during  the  enforcement  of  the  safety 
zone  established  herein. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  will  be 
enforced  for  approximately  nine  hours 
on  either  October  27  or  28,  2012. 

3.  Assistance  for  Small  Entities^ 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 


jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

5.  Federalism 

.  A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  tO 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 


8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  firom  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children.  ' 

11.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  Federal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
establishment  of  a  safety  zone  and, 
therefore  it  is  categorically  excluded 
from  further  review  under  paragraph 
34(g)  of  Figure  2-1  of  the  Commandant 
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Instruction.  An  environmental  analysis 
checklist  supporting  this  determination 
and  a  Categorical  Exclusion 
Determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES.  We  seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water),  Reporting  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authoritv:  33  U.S.C.  1231;  46  U.S.C. 
Chapters  701,  3306.  3703;  50  U.S.C.  191, 195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  and  160.5; 
Pub.  L.  107-295, 116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T09-0889  to  read  as 
follows: 

§  165.T09-0889  Safety  Zone;  Wounded 
Warriors  Benefit,  East  Huron,  OH. 

(a)  Location.  The  following  area  is 
designated  a  §afety  zone:  all  waters  of 
Lake  Erie  within  a  2500  ft  radius  of  the 
pumpkin  launch  site  located  at  position 
41°  23'  6.7194"  N,  -82°  27'  46.6812"  W. 
All  geographic  coordinates  are  North  * 
American  Datum  of  1983  (NAD  83). 

(b)  Effective  and  Enforcement  Period. 
This  safety  zone  is  closed  to  all  vessel 
traffic  and  will  be  effective  from  10:00 
a.m.  on  October  27,  2012  until  7:00  p.m. 
on  October  28,  2012.  The  safety  zone 
will  be  enforced  from  10:00  a.m.  until 
7:00  p.m.  on  October  27,  2012;  in  the 
event  of  inclement  weather,  the  safety 
zone  will  be  enforced  fi:om  10:00  a.m.. 
until  7:00  p.m.  on  October  28,  2012. 

(c)  Definitions.  The  following 
definitions  apply  to  this  section: 

(1)  “On-scene  Representative”  means 
any  Coast  Guard  Commissioned, 
warrant,  or  petty  officer  designated  by 
the  Captain  of  the  Port  Detroit  to 
monitor  a  safety  zone,  permit  entry  into 
the  zone,  give  legally  effforceable  orders 
to  persons  or  vessels  within  the  zones, 
and  take  other  actions  authorized  by  the 
Captain  of  the  Port. 

(2)  “Public  vessel”  means  vessels 
owned,  chartered,  or  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  into,  transiting,  or 


anchoring  within  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Detroit,  or  his 
designated  representative. 

(2)  This  safety  zone  is  closed  to  all 
vessel  traffic,  excepted  as  may  be 
permitted  by  the  Captain  of  the  Port 
Detroit  or  his  designated  representative. 
All  persons  and  vessels  must  comply 
with  the  instructions  of  the  Coast  Guard 
Captain  of  the  Port  or  his  designated 
representative.  Upon  being  hailed  by  the 
U.S.  Coast  Guard  by  siren,  radio, 
flashing  light  or  other  means,  the 
operator  of  a  vessel  shall  proceed  as 
directed. 

(3)  All  vessels  must  obtain  permission 
from  the  Captain  of  the  Port  or  his 
designated  representative  to  enter,  move 
within,  or  exit  the  safety  zone 
established  in  this  section  when  this 
safety  zone  is  enforced.  Vessels  and 
persons  granted  permission  to  enter  the 
safety  zone  must  obey  all  lawful  orders 
or  directions  of  the  Captain  of  the  Port 
or  a  designated  representative.  While 
within  a  safety  zone,  all  vessels  must 
operate  at  the  minimum  speed 
necessary  to  maintain  a  safe  course. 

(e)  Exemption.  Public  vessels,  as 
defined  in  paragraph  (b)  of  this  section, 
are  exempt  fi'om  the  requirements  in 
this  section. 

(f)  Waiver.  For  any  vessel,  the  Captain 
of  the  Port  Detroit  or  his  designated 
representative  may  waive  any  of  the 
requirements  of  this  section,  upon 
finding  that  operational  conditions  or 
other  circumstances  are  such  that 
application  of  this  section  is 
unnecessary  or  impractical  for  the 
purposes  of  public  or  environmental 
safety. 

(g)  Notification.  The  Captain  of  the 
Port  Detroit  will  notify  the  public  that 
the  safety  zones  in  this  section  are  or 
will  be  enforced  by  all  appropriate 
means  to  the  affected  segments  of  the 
public  including  publication  in  the 
Federal  Register  as  practicable,  in 
accordance  with  33  CFR  165.7(a).  Such 
means  of  notification  may  also  include, 
but  are  not  limited  to  Broadcast  Notice 
to  Mariners  or  Local  Notice  to  Mariners. 
The  Captain  of  the  Port  will  issue  a 
Broadcast  Notice  to  Mariners  notifying 
the  public  when  enforcement  of  the 
safety  zone  is  cancelled. 

Dated:  September  28,  2012. 

].  E.  Ogden, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Sector  Detroit. 

(FR  Doc.  2012-25056  Filed  10-12-12;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-201 2-0805] 

RIN  1625-AAOO 

Safety  Zone;  Oregon  City  Bridge  Grand 
Opening  Fireworks  Display;  Willamette 
River,  Oregon  City,  OR 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the 
Willamette  River  between  the  Oregon 
City  Bridge  and  the  Interstate  205  Bridge 
on  October  13,  2012  from  7:30  p.m. 
(P.D.T.)  to  9  p.m.  (P.D.T.).  This  safety 
zone  is  necessary  to  ensure  the  safety  of 
the  maritime  public  during  a  fireworks 
display,  and  will  do  so  by  prohibiting 
unauthorized  persons  and  vessels  from 
entering  the  safety  zone  unless 
authorized  by  the  Sector  Columbia  River 
Captain  of  the  Port  (COTP)  or  his* 
designated  representative. 

DATES:  This  rule  is  effective  from  7:30 
p.m.  to  9  p.m.  on  October  13,  2012. 
ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  [USCG- 
2012-0805).  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
WWW. regulations. gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Room 
Wl  2-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email,  ENS  Ian  McPhillips,  Waterways 
Management  Division,  Marine  Safety 
Unit  Portland,  U.S.  Coast  Guard; 
telephone  (503)  240-9319,  email 
msupdxwwm@uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Pjogram  Manager,  Docket 
Operations,  telephone  (202)  366-9826. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 

FR  Federal  Register 

NPRM  Notige  of  Proposed  Rulemaking 
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A.  Regulatory  History  and  Information 

The  Coast  Guard  is  issuing  this  final 
rule  without  prior  notice  and 
opportunity  to  comment  pursuant  to 
authority  under  section  4(a)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  cu-e 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  to  do 
so  would  be  impracticable  since  the 
event  will  have  taken  place  by  the  time 
the  notice  could  be  published  and 
comments  taken. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register  due  to  the  late  notification  of 
this  event  and  that  the  event  will  have 
occurred  before  comments  could  have 
been  taken. 

B.  Basis  and  Purpose 

The  Captain  of  the  Port  has  been 
delegated  the  authority  to  establish 
safety  zones  for  safety  or  environmental 
purposes  in  33  CFR  160.5. 

The  fireworks  display  will  create 
hazardous  conditions  for  vessels  in  the 
area  and  the  people  onboard  those 
vessels  due  to  loud  noises,  falling 
debris,  and  explosions,  as  well  as 
potential  heavy  vessel  traffic 
congregating  near  the  display.  To 
mitigate  these  hazards,  the  Coast  Guard 
believes  that  a  temporary  safety  zone  is 
needed. 

C.  Discussion  of  the  Rule 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  in  the  Sector 
Columbia  River  Captain  of  the  Port 
Zone.  The  safety  zone  will  be 
established  on  the  Willamette  River 
from  shore  to  shore  between  the  Oregon 
City  Bridge  and  the  Interstate  205 
Bridge,  and  will  be  enforced  during  the 
Oregon  City  Bridge  Grand  Opening 
fireworks  display  ft’om  7:30  p.m. 

(P.D.T.)  to  9:00  p.m.  (P.D.T.)  on  October 
13,  2012.  All  persons  and  vessels  will  be 
prohibited  from  entering  the  safety  zone 
during  this  time  unless  authorized  by 
the  Sector  Columbia  River  Captain  of 
the  Port  or  his  designated 
representative. 

This  safety  zone  will  improve  the 
safety  of  the  maritime  public  in  the  area 
during  the  fireworks  display  by 
prohibiting  persons  and  vessels  from 


entering  areas  where  the  risks  associated 
with  the  fireworks  display  are  present. 

C.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  these  statutes  and  executive 
orders. 

1.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  The  Coast  Guard  has  made  this 
determination  because  the  safety  zone 
created  by  this  rule  will  not 
significantly  affect  the  maritime  public 
as  vessels  may  still  transit  the  zone  with 
prior  authorization  from  the  Coast 
Guard. 

2.  Impact  on  Small  Entities 

The  Regulatory  Flexibility  Act  of  1980 
(RFA),  5  U.S.C.  601-612,  as  amended, 
requires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  them  50,000. 
The  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Willamette  River  from 
7:30  p.m.  (P.D.T.)  to  9:00  p.m.  (P.D.T.) 
on  October  13,  2012. 

This  safety  zone  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  safety  zone 
would  be  activated,  and  thus  subject  to 
enforcement,  for  only  1.5  hours  in  the 
evening.  Although  the  safety  zone 
would  apply  to  the  entire  width  of  the 
river,  traffic  would  be  allowed  to  pass 
through  the  zone  with  the  permission  of 
the  Captain  of  the  Port.  Before  the 
activation  of  the  zone,  we  will  issue 
maritime  advisories  widely  available  to 
users  of  the  river. 


3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want -to  assist  small  entities  in 
understanding  this  rule.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR.FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

\ 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
.between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INTFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
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State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  of  Private  Property 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

1 0.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland 'Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-^370f),  and 
have  determined  that  this  action  is  one 


of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
establishment  of  a  safety  zone  around 
the  fall  out  area  of  a  fireworks  display. 
This  rule  is  categorically  excluded  from 
further  review  under  paragraph  34(g)  of 
Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checklist  supporting  this  determination 
and  a  Categorical  Exclusion 
Determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  Safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows; 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191,  195; 
33  CFR  1.05-1,  6.04-1,  6.04-6,  and  160.5; 
Pub.  L.  107-295, 116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  §  165.T13-230  to  read  as 
follows: 

§  1 65.T1 3-230  Safety  Zone;  Oregon  City 
Bridge  Grand  Opening  Fireworks  Dispiay; 
Willamette  River,  Oregon  City,  OR. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  water  of  the  Willamette 
River  at  Oregon  City,  OR,  bounded  by 
the  Oregon  City  Bridge  to  the  south,  the 
Interstate  205  Bridge  to  the  north,  and 
the  shoreline  to  the  east  and  west. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  if  this 
part,  no  person  or  vessel  may  enter  or 
remain  in  this  zone  unless  authorized 
by  the  Captain  of  the  Port  or  his 
designated  representatives. 

(c)  Enforcement  Period.  This  section 
will  be  enforced  October  13,  2012  from 
7:30  p.m.  (P.D.T.)  to  9  p.m.  (P.D.T.). 

Dated:  October  3,  2012. 

B.  C.  Jones, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Sector  Col umbia  River. 

(FR  Doc.  2012-25212  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-2012-0913] 

RIN  1625-AAOO 

Safety  Zone;  2012  Head  of  the  South 
Regatta,  Savannah  River,  Augusta,  GA 

agency:  Coast  Guard,  DHS. 

ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  on 
the  Savannah  River  in  Augusta,  Georgia, 
during  the  2012  Head  of  the  South 
Regatta,  which  will  consist  of  a  series  of 
rowing  races.  The  2012  Head  of  the 
South  Regatta  is  scheduled  to  take  place 
on  Friday,  November  9,  2012  and 
Saturday,  November  10,  2012.  The 
temporary  safety  zone  is  necessary  for 
the  safety  of  race  participants, 
participant  vessels,  spectators,  and  the 
general  public  during  the  event.  Persons 
and  vessels  are  prohibited  from 
entering,  transiting  through,  anchoring 
in,  or  remaining  within  the  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port  Savannah  or  a  designated 
representative. 

DATES:  This  rule  is  effective  from  6  a.m. 
on  November  9,  2012  through  6  p.m.  on 
November  10,  2012.  This  rule  will  be 
enforced  daily  from  6  a.m.  to  6  p.m.  on 
November  9,  2012  and  November  10, 
2012. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  part  of  docket  [USCG- 
2012-0913].  To  view  documents 
mentioned  in  this  preamble  as  being 
available  in  the  docket,  go  to  http:// 
www.regulations.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  associated  with  this 
rulemaking.  You  may  also  visit  the 
Docket  Management  Facility  in  Rgom 
W12-140  on  the  ground  floor  of  the 
Department  of  Transportation  West 
Building,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  Marine  Science  Technician  First 
Class  William  N.  Franklin,  Marine 
Safety  Unit  Savannah,  Coast  Guard; 
telephone  912-652-4353,  email 
WilIiam.N.Franklin@uscg.mil.  If  you 
have  questions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright,  Program  Manager,  Docket 
Operations,  telephone  (202)  366-9826. 
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SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

A.  Regulatory  History  and  Information 

The  Coast  Guard  is  issuing  this  final 
rule  without  prior  notice  and 
opportunity  to  comment  pursuant  to 
authority  under  section  4(a)  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553(b)).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  prior  notice  and  opportunity  to 
comment  when  the  agency  for  good 
cause  finds  that  those  procedures  are 
“impracticable,  unnecessary,  or  contrary 
to  the  public  interest.”  Under  5  U.S.C. 
553(b)(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  a 
notice  of  proposed  rulemaking  (NPRM) 
with  respect  to  this  rule  because  the 
Coast  Guard  did  not  receive 
confirmation  of  the  details  of  this  event 
until  September  11,  2012.  As  a  result, 
the  Coast  Guard  did  not  have  sufficient 
time  to  publish  a  NPRM  and  to  receive 
public  comments  prior  to  the  event.  Any 
delay  in  the  effective  date  of  this  rule 
would  be  contrary  to  the  public  interest 
because  immediate  action  is  needed  to 
minimize  potential  danger  to  the  race 
participants,  participcmt  vessels, 
spectators,  and  the  general  public. 

B.  Basis  and  Purpose 

The  legal  basis  for  the  rule  is  the 
Coast  Guard’s  authority  to  establish 
regulated  navigation  areas  and  other 
limited  access  areas:  33  U.S.C.  1231;  46 
U.S.C.  Chapter  701,  3306,  3703;  50 
U.S.C.  191, 195;  33  CFR  1.05-1,  6.04-1, 
6.04-6,  160.5;  Public  Law  107-295,  116 
Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  017Q.1. 

The  purpose  of  the  rule  is  to  protect 
race  participants,  participant  vessels, 
spectators,  and  the  general  public  from 
the  hazards  associated  with  the  event. 

C.  Discussion  of  the  Final  Rule 

On  November  9,  2012,  Augusta 
Rowing  Club  is  hosting  the  2012  Head 
of  the  South  Regatta,  a  series  of  rowing 
races  on  the  Savannah  River  in  Augusta, 
Georgia.  The  races  will  start  in  the 
vicinity  of  Hammond  Ferry  Landing  and- 
finish  in  the  vicinity  of  the  Highway  520 
Bridge. 

The  safety  zone  encompasses  part  of 
the  Savannah  River  in  Augusta,  Georgia, 
where  the  event  will  be  held.  The  safety 
zone  will  be  enforced  daily  from  6  a.m. 
until  6  p.m.  on  November  9,  2012  and 
November  10,  2012.  Persons  and  vessels 
are  prohibited  ft-om  entering,  transiting 
through,  anchoring  in,  or  remaining 


within  the  safety  zone  unless  authorized 
by  the  Captain  of  the  Port  Savannah  or 
a  designated  representative. 

Persons  and  vessels  desiring  to  enter, 
transit  through,  anchor  in,  or  remain 
within  the  safety  zone  may  contact  the 
Captain  of  the  Port  Savannah  by 
telephone  at  912-652-4353,  or  a 
designated  representative  via  VHF  radio 
on  channel  16,  to  request  authorization. 
If  authorization  to  enter,  transit  through, 
anchor  In,  or  remain  within  the  safety 
zone  is  granted  by  the  Captain  of  the 
Port  Savannah  or  a  designated 
representative,  all  persons  and  vessels 
receiving  such  authorization  must  ' 
comply  with  the  instructions  of  the 
Captain  of  the  Port  Savannah  or  a 
designated  representative.  The  Coast 
Guard  will  provide  notice  of  the  safety 
zone  by  Local  Notice  to  Mariners, 
Broadcast  Notice  to  Mariners,  and  on¬ 
scene  designated  representatives. 

D.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  13  of  these  statutes  or 
executive  orders. 

1.  Regulatory  Planning  and  Review 

This  rule  is  not  a  significant 

regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders. 

The  economic  impact  of  this  rule  is 
not  significant  for  the  following  reasons: 
(1)  The  safety  zone  will  be  enforced  for 
a  maximum  of  twenty  four  hours;  (2) 
although  persons  and  vessels  will  not  be 
able  to  enter  or  remain  in  the  safety 
zone  without  authorization  from  the 
Captain  of  the  Port  Savannah  or  a 
designated  representative,  they  may 
operate  in  the  surrounding  area  during 
the  enforcement  periods;  (3)  persons 
and  vessels  may  still  enter  or  remain  in 
this  safety  zone  if  authorized  by  the 
Captain  of  the  Port  Savannah  or  a 
designated  representative;  and  (4)  the 
Coast  Guard  will  provide  advance 
notification  of  the  safety  zone  to  the 
local  maritime  community  by  Broadcast 
Notice  to  Mariners. 

2.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 


whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  term  “small  entities”  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities;  The  owners  or  operators  of 
vessels  intending  to  enter,  transit 
through,  anchor  in,  or  remain  within 
that  portion  of  the  Savannah  River 
encompassed  within  the  safety  zone 
from  6  a.m.  until  6  p.m.  on  November 
9,  2012  and  November  10,  2012.  For  the 
reasons  discussed  in  the  Regulatory 
Planning  and  Review  section  above,  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247).  The 
Coast  Guard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Guard. 

4.  Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
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compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  expenditure, 
we  do  discuss  the  effects  of  this  rule 
elsewhere  in  this  preamble. 

8.  Taking  of  Private  Property' 

This  rule  will  not  cause  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

9.  Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Rqjorm,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

10.  Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  consensus 
standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  Security 
Management  Directive  023-01  and 
Commandant  Instruction  M16475.1D, 
which  guide  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-1370f),  and 
have  concluded  this  action  is  one  of  a 
category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  is  categorically 
excluded,  under  figure  2-1,  paragraph 
(34)(g),  of  the  Instruction.  This  rule 
involves  establishing  a  temporary  safety 
zone  that  will  be  enforced  for  a  total  of 
24  hours.  An  environmental  analysis 
checklist  and  a  categorical  exclusion 
determination  are  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191, 195; 
33  CFR  1.05-1,  6.04-1,  6.04-6, 160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  §  165.T07-0913  to 
read  as  follows: 

§  1 65.T07-091 3  Safety  Zone;  201 2  Head  of 
the  South  Regatta,  Savannah  River, 

^  Augusta,  GA. 

(a)  Regulated  area.  The  following 
regulated,  area  is  a  safety  zone.  All 
waters  of  the  Savannah  River  in 
Augusta,  Georgia  encompassed  within 
the  following  points:  starting  at  Point  1 
in  position  33°29'39.64''  N,  81°59'25.40" 
W;  thence  southeast  to  Point  2  in 


position  33°27'43.34"  N,  81°55'30.90" 

W;  thence  southwest  to  Point  3  in 
position  33°27'35.80"  N,  81°55'33.42" 

W;  thence  northwest  to  Point  4  in 
position  33°29'39.72"  N,  81°59'30.48" 

W;  thence  east  back  to  origin.  All 
coordinates  are  North  American  Datum 
1983. 

(b)  Definition.  The  term  “designated 
representative”  means  Coast  Guard 
Patrol  Commanders,  including  Coast 
Guard  coxswains,  petty  officers,  and 
other  officers  operating  Coast  Guard 
vessels,  and  Federal,  state,  and  local 
officers  designated  by  or  assisting  the 
Captain  of  the  Port  Savannah  in  the 
enforcement  of  the  regulated  area. 

(c)  Regulations.  (1)  All  persons  and 
vessels  are  prohibited  from  entering, 
transiting  through,  anchoring  in,  or 
remaining  within  the  regulated  area 
unless  authorized  by  the  Captain  of  the 
Port  Savannah  or  a  designated 
representative. 

(2)  Persons  and  vessels  desiring  to 
enter,  transit  through,  anchor  in,  or 
remain  within  the  regulated  area  may 
contact  the  Captain  of  the  Port 
Savannah  by  telephone  at  912-652- 
4353,  or  a  designated  representative  via 
VHF  radio  on  channel  16,  to  request 
authorization.  If  authorization  to  enter, 
transit  through,  anchor  in,  or  remain 
within  the  regulated  area  is  granted  by 
the  Captain  of  the  Port  Savannah  or  a 
designated  representative,  all  persons 
and  vessels  receiving  such  authorization 
must  comply  with  the  instructions  of 
the  Captain  of  the  Port  Savannah  or  a 
designated  representative. 

(3)  The  Coast  Guard  will  provide 
notice  of  the  regulated  area  by  Local 
Notice  to  Mariners,  Broadcast  Notice  to 
Mariners,  and  on-scene  designated 
representatives. 

(d)  Effective  date  and  enforcement 
periods.  Thfe  rule  is  effective  from  6 
a.m.  on  November  9,  2012  through  6 
p.m.  on  November  10,  2012.  This  rule 
will  be  enforced  daily  from  6  a.m.  to  6 
p.m. 

Dated:  October  4,  2012. 

J.B.  Loring, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Savannah. 

[FR  Doc.  2012-25211  Filed  10-12-12;  8:45  am] 
BILLING  CODE  911(M)4-P 


POSTAL  SERVICE 

39 CFR  Partin 

Every  Door  Direct  Mail-Retail 

agency:  Postal  Service™. 
ACTION:  Final  rule. 
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summary:  This  final  rule  establishes  the 
retail  option  of  Every  Door  Direct  Mail- 
Retail®  (EDDM-Retail)  as  a  formal 
product  offering  within  Mailing 
Services,  and  ends  the  market  test 
period  for  this  initiative. 

DATES:  Effective  January  27,  2013. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Chatfield  at  202-268-7278  or  Dave 
Mastervich  at  202-268—7419. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service’s  final  rule  includes  the 
announcement  to  make  EDDM-Retail  a 
permanent  product,  and  contains  the 
revisions  to  Mailing  Standards  of  the 
United  States  Postal  Service,  Domestic 
Mail  Manual  (DMM®)  that  we  adopt  to 
implement  the  changes.  The  price  for 
Standard  Mail®  saturation  flats  with 
simplified  addresses  (EDDM  flats) 
entered  at  a  BMEU  will  be  different  than 
the  price  for  EDDM-Retail  flats  effective 
with  the  January  2013  price  change. 

EDDM-Retail  a  Permanent  Product 

In  December  2010,  the  Postal  Service 
announced  a  new  market  test  to  begin 
in  January  2011,  to  enable  customers  to 
mail  saturation  flats  with  simplified 
addresses  to  all  types  of  delivery  in  an 
even  more  simplified  manner.  The 
USPS™  developed  a  Web  Tool  to  assist 
customers  in  determining  which  routes 
cover  certain  delivery  areas  and  the 
number  of  residential,  business,  and 
total  deliveries  for  each  delivery  route 
or  Post  Office  Box™  section.  The  USPS 
also  waived  permit  imprint  application 
fees  and  annual  presort  mailing  fees  for 
mailers  paying  postage  at  the  time  of 
mailing  while  entering  mail  (up  to  5000 
pieces  per  day)  at  the  office  of  delivery. 
In  addition,  mailers  do  not  maintain  a 
trust  pccount  for  postage  payment, 
instead  paying  at  the  time  of  mailing 
and  using  a  simplified  postage 
statement. 

This  market  test  has  been  very 
successful  in  making  it  easier  for  new 
customers  to  mail  and  increase  their 
marketing  efforts.  On  July  10,  2012,  the 
Postal  Service  filed  a  request  with  the 
Postal  Regulatory  Commission  (PRC) 
pursuant  to  39  U.S.C.  3642  and  39  CFR 
3020.30,  et  seq.,  to  modify  the  Mail 
Classification  Schedule  (MCS)  by 
adding  Every  Door  Direct  Mail-Retail 
(EDDM-Retail)  to  the  market-dominant 
product  list.  We  have  subsequently 
received  approval  from  the  PRC  and 
will  convert  this  product  to  a  permanent 
product  offering. 

Our  current  standards  for  use  of 
simplified  addresses  on  Standard  Mail 
and  on  other  classes  of  mail  entered 
through  Business  Mail  Entry  Units  are 
not  changing.  We  are  adding  an 
alternative  marketing  name  of  Every 


Door  Direct  Mail  for  commercial 
mailings  of  Standard  Mail  flats  with 
simplified  addresses. 

The  Postal  Service  adopts  the 
following  changes  to  Mailing  Standards 
of  the  United  States  Postal  Seivice, 
Domestic  Mail  Manual  (DMM),  which  is 
incorporated  by  reference  in  the  Code  of 
Federal  Regulations.  See  39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

Accordingly,  39  CFR  Part  111  is 
amended  as  follows: 

PART  111— [AMENDED.] 

■  1.  The  authority  citation  for  39  CFR, 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  13  U.S.C.  301- 
307;  18  U.S.C.  1692-1737;  39  U.S.C.  101, 

401, 40^, 404, 414,  416,  3001-3011,  3201- 
3219, 3403-3406,  3621,  3622,  3626,  3632, 
3633,  and  5001. 

■  2.  Revise  the  following  sections  of 
Mailing  Standards  of  the  United  States 
Postal  Service,  Domestic  Mail  Manual 
(DMM),  as  follows: 

Mailing  Standards  of  the  United 
States  Postal  Service,  Domestic  Mail 
Manual  (DMM): 

*  *  *  ^  *  ★ 

100  Retail  Letters,  Cards,  Flats,  and 
Parcels 

101  Physical  Standards 
***** 

2.0  Physical  Standards  for  Flats 

2.1  General  Definition  of  Flat-Size  Mail 

Flat-size  mail  is: 

[Revise  item  2.1a  as  follows:] 

a.  More  than  IIV2  inches  long,  or 
more  than  6 Vs  inches  high,  or  more  than 
V4  inch  thick,  except  as  allowed  for 
EDDM-Retail  flats  under  140.  For 
general  retail  mailability,  all  pieces  V4 
inch  thick  or  less  must  be  a  minimum 
of  5  inches  long  and  3V2  inches  high 
and  0.007  inch  thick. 
***** 

[Add  new  section  140  as  follows:] 

140  Standard  Mail  Flats — Every  Door 
Direct  Mail-Retail  (EDDM-Retail) 

143  Prices  and  Eligibility 
1.0  Description,  Price,  and  Fees 

1.1  General  Description  of  EDDM- 
Retail  Service 

Standard  Mail  flats  with  simplified 
addresses  (under  602.3.0)  may  be 
mailed  under  conditions  in  140  as 
EDDM-Retail  flats  or  as  commercial  mail 
under  340  and  602.3.0. 


1.2  EDDM-Retail  Flats  Characteristics 

EDDM-Retail  flats  must  weigh  a 
maximum  of  3.3  ounces  and  must  have 
a  length  greater  than  IOV2  inches  long, 
a  height  greater  than  6 Vs  inches  high,  or 
a  thickness  greater  than  V4  inch  thick. 

See  101.2.1  for  general  minimum 
dimensions.  EDDM-Retail  flats  have  the 
following  maximum  dimensions: 

a.  The  length  (the  longest  dimension) 
must  be  a  maximum  of  15  inches. 

b.  The  height  must  be  a  maximum  of 
12  inches. 

c.  The  thickness  must  be  a  maximum 
of  0.75  inch. 

1.3  Price 

For  price,  see  Notice  123 — Price  List. 
Flats  mailed  under  EDDM-Retail  are  not 
eligible  for  Nonprofit  prices. 

1.4  Fees  and  Services 

There  are  no  annual  presort  or 
mailing  fees  to  mail  pieces  as  EDDM- 
Retail.  Ancillary  service  endorsements 
are  not  allowed  on  pieces  mailed  as 
EDDM-Retail  flats. 

2.0  Content  Standards  for  EDDM-’' 
Retail  Flats 

2.1  Definition  and  Weight 

EDDM-Retail  flats  are  Standard  Mail, 
and  are  generally  subject  to  Standard 
Mail  eligibility  standards,  with  ' . 
differences  as  described  in  2.0  due  to 
the  use  of  simplified  addresses.  EDDM- 
Retail  mailpieces  consist  of  mailable 
matter  that  is  neither  mailed  nor 
required  to  be  mailed  as  First-Class  Mail 
and  that  is  not  authorized  to  be  mailed 
as  Periodicals.  All  EDDM-Retail  flats  in 
a  mailing  must  be  of  identical  content, 
size,  and  weight  and  cannot  weigh  more 
than  3.3  ounces.  Each  piece  must  meet 
the  physical  standards  for  a  flat  under 
101.2.0.  See  101.2.1  for  dimensions. 

2.2  Personal  Information 
Personal  information  may  not  be 

included  in  an  EDDM-Retail  mailpiece. 

2.3  Bills  and  Statements  of  Account 

Mail  containing  bills  or  statements  of 
account  as  defined  in  333.2.2  may  not 
be  entered  as  EDDM-Retail  mail. 

2.4  Handwritten  and  Typewritten 
Matter 

Mail  containing  handwritten  or 
typewritten  matter  may  not  be  entered 
as  EDDM-Retail  mail. 

2.5  Attachments  and  Enclosures 

EDDM-Retail  mailpieces  may  not  have 
First-Class  Mail  enclosures  or 
attachments.  An  EDDM-Retail  flat  may 
bear  a  label,  a  sticker,  or  a  release  card 
eligible  as  Standard  Mail  matter,  when 
affixed  under  2.5  and  301.1.8.4.  EDDM- 
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Retail  flats  may  bear  repositionable 
notes  under  705.23.0.  EDDM-Retail  flats 
also  may  bear  other  attachments  eligible 
as  Standard  Mail  matter  if  these 
additional  conditions  are  met: 

a.  The  host  piece  must  be  at  least  .009 
inch  thick. 

b.  The  attachment  is  securely 
attached,  not  larger  than  the  host  piece, 
and  does  not  extend  beyond  the  host 
piece. 

c.  Each  piece  in  the  mailing  bears  the 
attachment,  and  the  attachment  is  of 
identical  size,  weight,  and  positioning 
on  the  host  piece. 

d.  The  attachment  does  not  interfere 
with  processing  or  delivery.  Folded  or 
multipage  attachments  must  be  secured 
and  sealed  to  prevent  opening  during 
handling. 

2.6  Inspection  of  Contents 

EDDM-Retail  flats  are  not  sealed 
against  postal  inspection. 

3.0  Basic  Standards  for  EDDM-Retail 
Flats 

3.1  Basic  Standards 

EDDM-Retail  flats  must  be  part  of  a 
saturation  flats  niailing  with  all  pieces 
bearing  simplifled  addresses  meeting 
the  satiuration  and  addressing  standards 


2.0  Mailing  Documentation 

2.1  Completing  Postage  Statements 

Each  mailing  of  EDDM-Retail  flats 
must  be  accompanied  by  a  postage 
statement  (PS  Form  3587)  completed 
and  signed  by  the  mailer. 

2.2  Basic  Documentation  Standards 

Documentation  for  mailings  of  EDDM- 
Retail  flats  includes  the  postage 
statement  (see  2.1),  a  sample  mailpiece, 
and  (if  applicable)  a  list  of  “do  not 
deliver”  addresses. 

145  Mail  Preparation 

1.0  Preparation  of  EDDM-Retail  Flats 

1.1  General  Information 

All  pieces  mailed  as  EDDM-Retail 
mailings  must  be  bundled  under  1.3  and 
presented  directly  to  the  correct 


in  602.3.0.  Each  mailing  must  consist  of 
200  or  more  pieces  or  50  or  more 
pounds  of  mail  up  to  a  maximum  of 
5000  pieces  per  day  per  5-digit  ZIP 
Code.  As  an  exception  to  this  minimum 
quantity,  a  mailing  to  all  addresses  in  a 
5-digit  ZIP  Code  area  may  contain  fewer 
than  200  pieces  when  there  are  fewer 
than  200  deliverable  addresses  in  the 
entire  ZIP  Code  service  area  to  which 
the  pieces  are  mailed.  All  pieces  in  a 
mailing  must  be  entered  at  the 
designated  Post  Office  servicing  the 
routes  and  Post  Office  Box  sections  to 
which  delivery  is  intended. 

3.2  Forwarding  and  Return  Service 

No  forwarding  or  return  service  is 
available  for  pieces  mailed  as  EDDM- 
Retail. 

3.3  Extra  Services 

No  extra  services  are  available  vyith 
EDDM-Retail  mailpieces. 

3.4  Additional  Standards  for  EDDM- 
Retail  Flats 

Each  EDDM-Retail  mailing  is  subject 
to  postage  payment  standards  in  144, 
preparation  standards  in  145,  and 
deposit  and  entry  standards  in  146. 

EDDM-Retail  flats  are  not  subject  to 
the  ZIP  Code  accuracy  or  Move  Update 


standards.  Additional  basic  standards 
for  Standard  Mail  flats  in  343.3.0  apply 
to  EDDM-Retail  flats,  unless  stated 
otherwise  in  140. 

144  Postage  Payment  and 
Documentation 

1.0  Basic  Standards  for  Postage 
Payment 

1.1  Postage  Payment  Options 

The  mailer  is  responsible  for  proper 
postage  payment.  Postage  for  EDDM- 
Retail  flats  must  be  paid  with  a  postage 
evidencing  systefn  indicia  (604.4.0)  of 
the  correct  amount  of  postage  affixed  to 
each  piece  or  at  the  time  of  mailing  hy 
cash,  check,  debit  card,  or  credit  card. 

1.2  Customer  Registration 

Mailers  must  obtain  a  Customer 
Registration  ID  (GRID),  available  online 
at  h tips:/ /gateway. usps.com/bcg/ 
Iogin.htm. 

1.3  Postage  Indicia 

A  postage  indicia  must  be  on  each 
piece  mailed  as  EDDM-Retail,  printed 
above  and  to  the  right  of  the  simplified 
address.  See  Exhibit  1.3  for  the  required 
wording  of  the  indicia. 


Exhibit  1.3  EDDM-Retail  Indicia 


PRSRT  STD 
ECRWSS 
U.S.  POSTAGE 

PAID 

EDDM-Retail 


delivery  Post  Office  or  destination 
delivery  unit  (DDU),  or  mailed  to  the 
DDU  via  Priority  Mail  under  146. 

1.2  Quantity  per  Mailing 

EDDM-Retail  flats  must  be  part  of  one 
mailing  of  at  least  200  pieces  (or  50 
pounds)  of  mail  except  under  143.3.1, 
but  no  more  than  5000  pieces  per 
mailing  per  day  at  any  one  Post  Office. 
If  a  Post  Office  serves  multiple  ZIP 
Codes,  the  maximum  number  of  EDDM- 
Retail  pieces  per  day  is  5000  per  5-digit 
ZIP  Code. 

1.3  Delivery  Statistics,  Sortation,  and 
Bundling 

EDDM-Retail  flats  must  be  separated 
by  delivery  route  (or  Post  Office  Box 
section)  under  145,  using  delivery 
statistics  obtained  from  the  EDDM  web 
tool  at  the  Web  site  eddm.usps.com/ 


eddm.  EDDM-Retail  flats  must  be  in 
bundles  of  50-100.  Place  a  facing  slip 
on  the  top  of  each  bundle,  under  the 
straps,  with  the  number  of  pieces  in  the 
bundle  written  on  the  facing  slip.  See 
602.2.0  and  602.3.2  for  more 
information. 

146  Enter  and  Deposit 

1.0  Basic  Options 

1.1  Entry  at  Delivery  Post  Office 

All  EDDM-Retail  mailings  must  be 
entered  directly  at  the  Post  Office  (or 
DDU)  responsible  for  the  Post  Office 
Box  or  carrier  route  delivery  for  which 
the  mailing  is  prepared,  or  shipped  to 
that  Post  Office  under  1.2. 
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1.2  Alternate  Entry  by  Priority  Mail 

1.2.1  Preparation 

Place  prepared  EDDM-Retail  mail,  in 
bundles  with  facing  slips,  in  Priority 
Mail  boxes,  including  Priority  Mail  Flat 
Rate  boxes. 

1.2.2  Documentation 

Box  #1  (see  1.2.3)  for  the  EDDM-Retail 
mailing  must  contain  an  envelope  with 
the  following; 

a.  Sample  mailpiece. 

b.  Check  or  money  order  made  out  to 
“Postmaster”  or  “Postal  Service”  for  the 
amount  of  postage  for  the  EDDM-Retail 
pieces  (not  for  the  Priority  Mail 
shipment).  Include  your  telephone 
number  on  the  front  of  the  check. 

c.  Completed  EDDM-Retail  postage 
statement  (PS  Form  3587). 

d.  The  Postmaster  Instruction  letter; 
see  https://www.usps.com/business/pdf/ 
eddm-postmaster-Ietter.pdf  ioT  a  copy. 

1.2.3  Labeling  the  Boxes 

On  each  box,  write  “Every  Door  Direct 
Mail — Retail”  and  “Open  Immediately.” 
For  multiple  boxes,  number  the  boxes, 
starting  with  1  of  X,  (with  “X”  being  the 
total  number  of  boxes  in  the  shipment). 
Include  the  payment  and 
documentation  in  box  #1. 

1.2.4  Shipping 

Address  the  boxes  to  “Postmaster”  at 
the  Post  Office  that  will  deliver  the 
mailpieces.  To  ship  them,  either  bring 
the  boxes  to  your  local  Post  Office  or 
use  Click-N-Ship.  Each  box  must  have  a 
Delivery  Confirmation  label  affixed  by 
the  mailer. 

★  ★  ★  ★  ★ 

300  Commercial  Mail  Flats 
***** 

301  Physical  Standards 
***** 

2.0  Physical  Standards  for 
Nonautomation  Flats 
***** 

2.2  Standard  Mail 
***** 

[Revise  the  title  and  introductory  text 
of  2.2.2  as  follows:] 

2.2.2  Dimensions  for  Standard  Mail 
and  EDDM-Retail  Flats  with  Simplified 
Addresses 

Standard  Mail  flats  with  simplified 
addresses  for  which  saturation  flats 
prices  are  paid  and  EDDM-Retail  flats 
(see  140)  must  have  at  least  one 
dimension  that  is  greater  than  a  letter- 
size  maximum  dimension  as  noted  in 
1.1a.  The  minimum  thickness  must  be  at 


least  0.007  inch  up  to  a  maximum  of 
0.75  inch.  As  an  exception  to  the 
minimum  length,  flats  with  simplified 
addresses  may  have  a  length  shorter 
than  a  letter-size  maximum  length, 

under  all  of  the  following  conditions; 

*  *  * 

*  *  •  *  *  * 

302  Elements  on  the  Face  of  a 
Mailpiece 

***** 

3.0  Placement  and  Content  of  Mail 
Markings 

***** 

3.2  First-Class  Mail  and  Standard 
Mail  Markings 

3.2.1  Placement 

Mailpieces  must  be  marked  under  the 
corresponding  standards  to  show  the 
class  of  service  and/or  price  paid; 

a.  Basic  Marking.  The  basic  required 
marking  that  indicates  the  class  or 
subclass  which  must  be  printed  or 
produced  as  part  of,  directly  below,  or 
to  the  left  of  the  permit  imprint,  meter 
imprint,  or  stamp  as  follows; 

[Revise  items  1  through  4  as  follows:] 

1.  “First-Class  Mail” 

2.  “Standard,”  “STD,”  “Presorted 
Standard,”  or  “PRSRT  STD” 

3.  “Nonprofit  Organization,” 
“Nonprofit  Org.,”  or  “Nonprofit” 

4.  For  Standard  Mail  flats  mailed  at 
saturation  flats  prices  under  EDDM- 
Retail  standards  in  140  and  602.3.0,  add 
“EDDM-Retail”  as  the  last  line  in  the 
permit  imprint  indicia.  See  Exhibit 
144.1.3  for  an  example. 
***** 

602  Addressing 
*  *  *  *  * 

3.0  Use  of  Alternative  Addressing 
***** 

3.2  Simplified  Address 

3.2.1  Conditions  for  General  Use 

The  following  conditions  must  be  met 
when  using  a  simplified  address  on 
commercial  mailpieces; 
***** 

[Revise  item  3.2.1c  as  follows:] 
c.  Standard  Mail  flats  with  simplified 
addresses  (also  known  as  “Every  Door 
Direct  Mail”  or  “EDDM”)  must  have  one 
dimension  larger  than  a  letter-size 
maximum  dimension,  except  under 
301.2.2.2.  Standard  Mail  pieces,  when 
mailed  under  conditions  in  301.2.2.2 
and  delivered  by  city  route  delivery  or 
Post  Office  Box  delivery  in  offices  with 
city  route  delivery,  are  considered  to  be 
flats  and  are  charged  postage  for 
Standard  Mail  saturation  flats.  Letter- 


size  pieces  that  meet  the  size  standards 
in  301.2.2.2  and  that  are  delivered  by 
rural  or  HCR  routes  may  be  mailed 
(when  entered  at  a  BMEU)  as  letters  or 
flats  with  simplified  addresses,  at  the 
mailer’s  option.  See  140  for  more 
information  about  entering  EDDM 
pieces  (EDDM-Retail)  at  Retail  locations. 
***** 

3.2.4  Postage 

[Add  a  new  last  sentence  in  3.2.4  as 
follows:] 

*  *  *  Postage  for  pieces  mailed  as 
EDDM-Retail  flats  must  be  as  described 
in  144. 

***** 

We  will  publish  an  appropriate 
amendment  to  39  CFR  part  111  to  reflect 
these  changes. 

Stanley  F.  Mires, 

Attorney,  Legal  Policy  S'  Legislative  Advice 
(FR  Doc.  2012-25059  Filed  10-12-12;  8:45  ami 
BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-201 2-0343;  FRL-9739-31 

Approval  and  Promulgation  of 
Implementation  Plans;  Alabama; 
Disapproval  of  110(aK2KEKii) 
Infrastructure  Requirement  for  the 
1997  and  2006  Fine  Particulate  Matter 
National  Ambient  Air  Quality 
Standards 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
disapprove  a  portion  of  the  State 
Implementation  Plan  (SIP)  submissions, 
submitted  by  the  State  of  Alabama, 
through  the  Alabama  Department  of 
Environmental  Management  (ADEM), 
on  July  25,  2008,  and  September  23, 
2009,  which  were  intended  to  meet  the 
requirement  of  the  Clean  Air  Act  (CAA 
or  the  Act).  The  CAA  requires  that  each 
state  adopt  and  submit  a  SIP  for  the 
implementation,  maintenance,  and 
enforcement  of  each  NAAQS 
promulgated  by  EPA,  which  is 
commonly  referred  to  as  an 
“infrastructure”  SIP.  Alabama  certified 
that  the  Alabama  SIP  contains 
provisions  that  ensure  the  1997  annual 
and  2006  24-hour  fine  particulate  matter 
(PM2.5)  national  ambient  air  quality 
standards  (NAAQS)  are  implemented, 
enforced  and  maintained  in  the  State. 
Specifically,  EPA  is  disapproving  the 
State’s  submissions  that  requires  the 
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State  to  comply  with  the  CAA.  EPA  is 
taking  a  separate  action  to  address  the 
other  applicable  infrastructure  elements 
for  the  1997  annual  and  2006  24-hour 
PMz  5  NAAQS. 

DATES:  This  rule  will  be  effective 
November  14,  2012. 

ADDRESSES;  EPA  has  established  a 
docket  for  this  action  under  Docket 
Identification  No.  EPA-R04-OAR- 
2012-0343.  All  documents  in  the  docket 
are  listed  on  the  ww\v. regulations. gov 
Web  site.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  i.e..  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Publicly  available  docket  materials  are 
available  either  electronically  through 
w'w'xv.regulations.gov  or  in  hard  copy  at 
the  Regulator^’  Development  Section, 

Air  Planning  Branch,  Air.  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sean  Lakeman,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street 
SW.,  Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9043. 

Mr.  Lakeman  can  be  reached  via 
electronic  mail  at 
Iakeinan.sean@epa.gov. 
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1.  Background 

Upon  promulgation  of  a  new  or 
revised  NAAQS,  sections  110(a)(1)  and 
(2)  of  the  CAA  require  states  to  make  a 
SIP  submission  to  address  basic  SIP 
requirements,  including  emissions 
inventories,  monitoring,  and  modeling 
to  assure  attainment  and  maintenance 
for  that  new  NAAQS.  On  July  18, 1997 
(62  FR  36852),  EPA  promulgated  a  new 
annual  PM2.5  NAAQS  and  on  October 
17,  2006  (71  FR  61144),  EPA 


promulgated  a  new  24-hour  NAAQS,  On 
July  20,  2012,  EPA  proposed  to 
disapprove  Alabama’s  July  25,  2008, 
and  September  23,  2009,  infrastructure 
submissions  related  to  the  requirements 
respecting  state  boards  for  the  for  the 
1997  annual  and  2006  24-hour  PM2.5 
NAAQS.  See  77  FR  42682.  A  summary 
of  the  background  for  today’s  final 
action  is  provided  below.  See  EPA’s  July 
20,  2012,  proposed  rulemaking  at  77  FR 
42682  for  more  detail. 

Section  110(a)  of  the  CAA  requires 
states  to  submit  SIPs  to  provide  for  the 
implementation,  maintenance,  and 
enforcement  of  a  new  or  revised 
NAAQS  within  three  years  following 
the  promulgation  of  such  NAAQS,  or 
within  such  shorter  period  as  EPA  may 
prescribe.  Section  110(a)  imposes  the 
obligation  upon  states  to  make  a  SIP 
submission  to  EPA  for  a  new  or  revised 
NAAQS.  but  the  contents  of  that 
submission  may  vary  depending  upon 
the  facts  and  circumstances.  In 
particular,  the  data  and  analytical  tools 
available  at  the  time  the  state  develops 
and  submits  the  SIP  for  a  new  or  revised 
NAAQS  affects  the  content  of  the 
submission.  The  contents  of  such  SIP 
submissions  may  also  vary  depending 
upon  what  provisions  the  state’s 
existing  SIP  already  contains.  In  the 
case  of  the  1997  annual  and  2006  24- 
hour  PM2,5  NAAQS,  states  typically 
have  met  the  basic  program  elements 
required  in  section  110(a)(2)  through 
earlier  SIP  submissions  in  connection 
with  previous  PM  NAAQS. 

More  specifically,  section  110(a)(1) 
provides  the  procedural  and  timing 
requirements  for  SIPs.  Section  110(a)(2) 
lists  specific  elements  that  states  must 
meet  for  “infrastructure”  SIP 
requirements  related  to  a  newly 
established  or  revised  NAAQS.  Among 
the  elements  that  states  must  address  is 
section  110(a)(2)(E)(ii),  which  in  turn 
refers  to  the  specific  requirements  of 
section  128.  Section  128  explicitly 
provides  that  state  SIPs  “shall  contain 
requirements”  as  described  in  sections 
128(a)(1)  and  (2).  In  addition,  states  may 
adopt  any  additional  requirements  that 
are  “more  stringent”  than  those 
explicitly  required  in  section  128.  EPA 
issued  guidance  to  states  making 
recommendations  concerning 
compliance  with  section  128.^ 

In  this  action,  EPA  is  only  addressing 
sub-element  110(a)(2)(E)(ii).  In  taking 
final  action  on  the  proposed 
disapproval,  EPA  is  responding  to  an 
adverse  comment  received  on  EPA’s 

*  See  “Guidance  to  States  for  Meeting  Conflict  of 
Interest  Requirements  of  section  128”  from  David 
O.  Bickert,  Deputy  General  Counsel,  to  Regional  Air 
Directors,  dated’h^rch  2, 1978. 


July  20,  2012,  proposed  disapproval  of 
Alabama’s  July  25,  2008,  and  September 
23,  2009,  infrastructure  submissions  for 
sub-element  110(a)(2)(E)(ii).  EPA  is 
taking  a  separate  action  to  address  the 
other  applicable  infrastructure  elements 
for  the  1997  annual  and  2006  24-hour 
PM2.5  NAAQS.  See,  e.g.,  77  FR  34288. 

II.  EPA’s  Response  to  Comments 

The  following  is  EPA’s  response  to 
the  adverse  comment  received  on  EPA’s 
July  20,  2012,  proposed  disapproval  of 
Alabama’s  July  25,  2008,  and  September 
23,  2009,  infrastructure  submissions  as 
they  relate  ta  section  110(a)(2)(E)(ii)  of 
the  CAA. 

Comment:  On  August  20,  2012, 

ADEM  commented  on  EPA’s  proposed 
action  and  requested  that  EPA  withdraw 
its  proposed  disapproval  of  section 
il0(a)(2)(E)(ii).  ADEM  suggested  in  their 
comment  that  EPA  approve  a  conflict  of 
interest  protocol  submitted  for  inclusion 
in  the  SIP  in  connection  with  the  State’s 
2008  ozone  NAAQS  infrastructure 
submission.  ADEM  submitted  this 
conflict  of  interest  protocol  as  an 
attachment  to  its  adverse  comment  on 
the  proposal  action.  ADEM  asserted  that 
with  the  inclusion  of  this  protocol  in  the 
SIP,  EPA  would  be  able  to  approve 
Alabama’s  1997  annual  and  2006  24- 
hour  PM2.5  infrastructure  SIP  for  sub¬ 
element  110(a)(2)(E)(ii). 

Response:  Section  110(a)(2)(E)(ii) 
requires  that  each  implementation  plan 
provide  that  states  comply  with  the 
requirements  respecting  state  boards 
pursuant  to  section  128  of  the  Act. 
Section  128  requires  that:  (1)  The 
majority  of  members  of  the  state  board 
or  body  which  approves  permits  or 
enforcement  orders  represent  the  public 
interest  and  do  not  derive  any 
significant  portion  of  their  income  from 
persons  subject  to  permitting  or 
’  enforcement  orders  under  the  CAA;  and 
(2)  any  potential  conflicts  of  interest  by 
such  board  or  body,  or  the  head  of  an 
executive  agency  with  similar  powers  be 
adequately  disclosed. 

In  its  July  20,  2012,  proposed 
rulemaking  (77  FR  42682),  EPA 
preliminarily  determined  that  the 
State’s  implementation  plan  did  not 
contain  provisions  to  comply  with 
section  128  of  the  Act,  and  thus, 
Alabama’s  July  25,  2008,  and  September 
23,  2009,  submissions  do  not  meet  the 
requirements  of  the  Act  with  respect  to 
section  110(a)(2)(E)(ii).2  Alabama’s 

z  Prior  to  EPA’s  proposed  disapproval  for  this 
sub-element^  ADEM  and  EPA  engaged  in  a 
numerous  communications  regarding  this 
infrastructure  SIP  deficiency  (see,  e.g.,  EPA’s 
comment  to  ADEM’s  proposed  SIP  submittal 
addressing  infra.structure  requirements  for  the  2008 
ozone  NAAQS  which  was  attached  to  ADEM’s 
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comment  on  that  proposal,  which 
contends  that  EPA  should  not  finalize 
the  proposed  disapproval  based  upon  a 
conflict  of  interest  disclosure  protocol 
included  with  the  comment  for 
incorporation  into  the  SIP,  does  not 
address  the  underlying  basis  for  the 
proposed  disapproval  of  element 
110(aK2)(E)(ii).  The  basis  for  EPA’s 
disapproval,  as  discussed  in  the 
proposed  rule  for  today’s  action,  is  that 
the  SIP  presently  fails  to  include  any 
requirements  to  address  the  applicable 
requirements  of  section  128  of  the  CAA. 

EPA  considered  the  State’s  comment 
and  has  determined  the  comments  do 
not  adequately  address  the  requirements 
for  the  following  procedural  and 
substantive  reasons.  With  respect  to 
procedural  issues,  an  a'dverse  comment 
letter  on  a  proposed  action  does  not 
meet  the  statutory  and  regulatory 
requirements  for  a  SIP  submission. 
Section  110(a)(1),  section  110(a)(2),  and 
section  110(1),  all  provide  that  a  state’s 
implementation  plan  submission  must 
undergo  reasonable  notice  and 
opportunity  for  comment.  In  addition, 
EPA  regulations  at  Part  51,  Appendix  V, 
set  forth  additional  criteria  for  a  SIP 
submission.  EPA  has  determined  that 
the  conflict  of  interest  disclosure 
protocol  attached  to  the  State’s  adverse 
comment  letter  does  not  constitute  such 
a  SIP  submission  for  a  number  of 
reasons  including,  but  not  limited  to, 
the  fact  that  the  State  has  not  provided 
information  that  the  submission  has 
undergone  the  requisite  public  notice  or 
a  demonstration  that  the  protocol  has 
been  adopted  and  is  in  final  form  as 
submitted.  In  addition,  the  protocol  was 
not  signed,  stamped  and  dated  by  an 
appropriate  official  to  indicate  that  if  is 
fully  enforceable  by  the  State. 

Substantively,  were  it  an  official 
submission,  it  would  not  be  sufficient  to 
satisfy  the  requirements  of  section  128 
necessary  for  EPA  to  approve  Alabama’s 
infrastructure  submissions  as  they  relate 
to  section  110(a)(2)(E)(ii).  As  noted  in 
the  proposed  rule  for  today’s  action, 
section  128  requires  that:  (1)  The 
majority  of  members  of  the  state  board 
or  body  which  approves  permits  or 
enforcement  orders  represent  the  public 
interest  and  do  not  derive  any 
significant  portion  of  their  income  from 
persons  subject  to  permitting  or 
enforcement  orders  under  the  CAA;  and 
(2)  any  potential  conflicts  of  interest  by 
such  board  or  body,  or  the  head  of  an 
executive  agency  with  similar  powers  be 
adequately  disclosed. 

Alabama  provides  no  explanation  as 
to  how  its  conflict  of  interest  disclosure 


adverse  comment  and  is  available  in  the  docket  for 
today’s  action.) 


protocol  would  satisfy  the  public 
interest  and  significant  portion  of 
income  requirements  applicable  to  the 
majority  of  a  state  board  or  body  subject 
to  section  128(a)(1).  Alabama’s  response 
to  EPA’s  cornments  on  the  State’s  draft 
2008  8-hour  ozone  infrastructure 
submission  (included  with  Alabama’s 
comment  on  today’s  rulemaking)  notes 
that  certain  ADEM  officials  are  charged 
with  responsibilities  for  issuing  permits 
or  enforcement  orders.  EPA  has 
interpreted  the  “board  or  body” 
requirements  of  section  128(a)(1)  as  not 
applying  to  individuals  tasked  with 
authority  to  approve  permits  or 
enforcement  orders.  However,  where 
appeals  of  such  permits  or  enforcement 
orders  are  resolved  by  boards  or  bodies, 
those  entities  are  subject  to  the  majority 
requirements  of  section  128(a)(1). 
Alabama’s  comment  does  not  describe 
how  appeals  of  permits  or  enforcement 
order  are  handled  in  the  State.  In  order 
for  EPA  to  determine  that  the 
requirements  of  section  128(a)(1)  are  not 
applicable  in  Alabama,  the  State  must 
provide  this  information.  If  a  board  or 
body  does  review  appeals  of  permit  or 
enforcement  orders,  the  SIP  must 
require  that  such  board  or  board  be 
subject  to  the.  128(a)(1)  majority 
requirements  in  order  for  EPA  to 
approve  Alabama’s  section 
110(a)(2)(E)(ii)  infrastructure  submittals. 
Based  upon  the  information  protocol 
described  by  Alabama,  the  State’s 
approach  fails  to  address  the  majority 
requirements  of  section  128. 

In  addition  to  the  issues  noted  above 
regarding  the  section  128(a)(1) 
requirements,  the  question  of  whether  a 
hoard  or  body  handles  appeals  of 
permits  or  enforcement  orders  is  also 
relevant  to  sufficiency  of  the  State’s 
protocol  with  respect  to  the  section 
128(a)(2)  requirements.  To  the  extent  a 
board  or  body  decides  appeals  of 
permits  or  enforcement  orders,  the  SIP 
must  require  that  members  of  such 
board  or  body  be  subject  to  the  section 
128(a)(2)  conflict  of  interest  disclosure 
requirements.  The  State’s  conflict  of 
interest  disclosure  protocol,  as 
submitted,  would  appear  to  only  apply 
to  three  specified  officials  within 
ADEM.  Alabama  has  failed  to 
demonstrate  how  the  submitted  protocol 
would  provide  adequate  disclosure 
consistent  with  the  requirements  section 
128(a)(2). 

EPA  also  notes  that  Alabama’s 
conflict  of  interest  disclosure  protocol, 
at  footnote  3,  asserts  that  “EPA  defines 
‘significant  portion  of  income’  as  50% 
or  more  of  gross  personal  income  for  a 
calendar  year  if  the  recipient  is  over  60 
years  of  age  and  is  receiving  that  portion 
under  retirement,  pension,  or  similar 


arrangement.  This  information  need 
only  be  provided  if  the  recipient  falls  in 
this  category.”  This  statement  is 
incomplete.  The  complete  suggested 
definition  for  “Significant  Portion  of 
Income”  recommended  in  EPA’s  1978 
Guidance  to  States  for  Meeting  Conflict 
of  Interest  Requirements  of  Section  128 
is  “10  percent  or  more  of  gross  personal 
income  for  a  calendar  year,  including 
retirement  benefits,  consultation  fees, 
and  stock  dividends,  except  that  it  shall 
mean  50  percent  [or  more]  of  gross 
personal  income  for  a  calendar  year  if 
the  recipient  is  over  60  years  of  age  and 
is  receiving  such  portion  pursuant  to 
retirement,  pension,  or  similar 
arrangement.”  Alabama’s  protocol  omits 
the  generally  applicable  10  percent 
standard.3 

EPA  is  finalizing  disapproval  of 
Alabama’s  infrastructure  submissions  as 
they  relate  to  sub-element 
110(a)(2)(E)(ii)  because,  as  described 
above,  the  SIP  presently  does  not 
contain  provisions  to  address  the 
requirements  of  section  128  of  the  CAA. 
Consistent  with  the  obligations  under 
the  CAA,  EPA  intends  to  continue 
working  with  the  State  to  resolve  this 
SIP  deficiency. 

III.  Final  Action  . 

EPA  is  taking  final  action  to 
disapprove  the  portion  of  Alabama’s 
July  25,  2008,  and  September  23,  2009, 
submissions  which  was  intended  to 
meet  the  requirement  to  address 
element  110(a)(2)(E)(ii)  for  the  1997 
annual  and  2006  24-hour  PM2.5  NAAQS. 
EPA  has  made  the  determination  that 
Alabama’s  SIP  does  not  satisfy  the 
requirement  for  element  110(a)(2)(E)(ii) 
for  the  1997  annual  and  2006  24-hour 
PM2.5  NAAQS.  In  today’s  action,  EPA  is 
not  taking  any  action  on  the  remaining 
elements  of  the  submission,  including 
other  section  110(a)(2)  infrastructure 
elements. 

Under  section  179(a)  of  the  CAA,  final 
disapproval  of  a  submittal  that 
addresses  a  requirement  of  a  Part  D  Plan 
(42  U.S.C.  7501-7515)  or  is  required  in 
response  to  a  finding  of  substantial 
inadequacy  as  described  in  section 
7410(k)(5)  (SIP  call)  starts  a  sanctions 
clock.  Section  110(a)(2)(E)(ii)  provisions 
(tile  provisions  being  disapproved  in 
today’s  notice)  were  not  submitted  to 
meet  requirements  for  Part  D,  and 


^  EPA  notes  that  this  suggested  definition  is 
provided  in  a  guidance  document  as  an  example  to 
states  of  how  to  define  signihcant  portions  of 
income,  therefore,  states  may  propose  a  different 
standard  as  constituting  a  “signihcant  portion  of 
income.”  However,  as  noted  in  the  guidance,  EPA 
views  the  substance  of  the  suggested  definitions  as 
representing  the  minimum  level  of  stringency 
necessary  to  meet  the  requirements  of  section  128. 
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therefore,  no  sanctions  will  be  triggered. 
This  final  action  triggers  the 
requirement  under  section  110(c)  that 
EPA  promulgate  a  Federal 
Implementation  Plan  (FIP)  no  later  than 
2  years  from  the  date  of  the  disapproval 
unless  the  State  corrects  the  deficiency, 
and  the  Administrator  approves  the 
plan  or  plan  revision  before  the 
Administrator  promulgates  such  FIP. 

IV.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  federal  regulations. 

42  U.S.C.  7410(k);  40  CFR  52.02(a). 

Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly  this  final  action 
disapproves  state  law  because  it  does 
not  meet  federal  requirements.  For  that 
reason,  this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735,- 
October  4. 1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperw'ork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-^); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999): 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23, 1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 


In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  14,  2012.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of  - 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Dated:  September  27,  2012. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  B — Alabama 

■  2.  Section  52.62  is  amended  by  adding 
paragraph  (e),  to  read  as  follows: 

§  52.62  Control  strategy:  Sulfur  oxides  and 
particulate  matter. 

***** 

(e)  Disapproval.  EPA  is  disapproving 
portions  of  Alabama’s  Infrastructure  SIP 
for  the  1997  annual  and  2006  24-hour 
PM2.5  NAAQS  addressing  section 
110(a)(2)(E)(ii)  that  requires  the  State  to 
comply  with  section  128  of  the  CAA. 

[FR  Doc.  2012-25149  Filed  10-12-12;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  part  52 

[EPA-R09-OAR-201 2-0244;  FRL-9713-4] 

Approval  and  Promulgation  of 
Implementation  Pians;  State  of 
Arizona;  Prevention  of  Air  Pollution 
Emergency  Episodes 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Arizona  to 
address  the  requirements  regarding  air 
pollution  emergency  episodes  in  Clean 
Air  Act  (CAA  or  Act). 

DATES:  This  final  rule  is  effective  on 
November  14,  2012. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action,  identified  by 
Docket  ID  Number  EPA-R09-OAR- 
2012-0244.  The  index  to  the  docket  for 
this  action  is  available  electronically  at 
http://wwvi'.regulations.gov  and  in  hard 
copy  at  EPA  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  California  94105- 
3901.  While  all  documents  in  the  docket 
are  listed  in  the  index,  some 
information  may  be  publicly  available 
only  at  the  hard  copy  location  (e.g., 
copyrighted  material),  and  some  may 
not  be  publicly  available  in  either 
location  (e.g.,  confidential  business 
information).  To  inspect  the  hard  copy 
materials,  please  schedule  an 
appointment  during  normal  business 
hours  with  the  contact  listed  directly 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Buss,  Air  Planning  Office  (AIR- 
2),  U.S.  Environmental  Protection 
Agency,  Region  IX,  (415)  947-4152, 
buss.jeffrey@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  the  terms 
“we,”  “us,”  and  “our”  refer  to  EPA. 

Table  of  Contents 

I.  Background 

II.  Final  Action 

III.  Statutory  and  Executive  Order  Reviews 

I.  Background 

On  April  12,  2012  (77  FR  21911),  EPA 
proposed  to  approve  a  SIP  revision 
submitted  by  the  State  of  Arizona  to 
address  the  requirements  regarding  air 
pollution  emergency  episodes  in  CAA 
section  110(a)(2)(G).  Section 
110(a)(2)(G)  requires  that  each  SIP 
provide  for  authority  comparable  to  that 
in  section  303  of  the  Act  (“Emergency 
Powers”)  and  adequate  contingency 
plans  to  implement  such  authority.  EPA 
proposed  to  approve  Arizona’s  SIP 
revision  as  meeting  the  authority  and 
contingency  plans  for  the  1997  8-hour 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS). 

The  rationale  supporting  EPA’s 
action,  including  the  scope  of 
infrastructure  SIPs  in  general,  is 
explained  in  the  Notice  of  Proposed 
Rulemaking  (NPR)  and  in  the  technical 
support  document  (TSD)  for  that  action 
and  will  not  be  restated  here.  The  TSD 
is  available  online  at  http:// 
www.regulations.gov.  Docket  ID  number 
EPA-R09-OAR-2012-0244.  No  public 
comments  were  received  on  the  NPR. 

II.  Final  Action 

EPA  is  approving  Arizona’s  SIP 
revision  as  meeting  the  authority  and 
contingency  plans  for  the  1997  8-hour 
ozone  National  Ambient  Air  Quality 
Standards  (NAAQS  or  standards). 

The  Arizona  Emergency  Episode  Plan 
is  substantively  identical  to  the  CAA 
section  110(a)(2)(G)  rule  currently 
approved  into  Arizona’s  SIP  (R9-3-219, 
“Air  pollution  emergency  episodes”), 
which  EPA  approved  in  1982  (47  FR 
42572,  September  28, 1982),  with  one 
exception  which  makes  it  more 
stringent  than  the  SIP  program.  We 
determine  that  our  approval  of  this 
submittal  would  comply  with  CAA 
section  110(1),  because  the  SIP  revision 
would  not  interfere  with  the  ongoing 
process  for  ensuring  that  requirements 
for  reasonable  further  progress  (RFP) 
and  attainment  of  the  NAAQS  are  met, 
and  the  submitted  SIP  revision  is  more 
stringent  than  the  rule  previously 
approved  into  the  SIP.  We  also 
determine  that  our  approval  of  the 
submittal  would  comply  with  CAA 
section  193,  to  the  extent  it  applies, 
because  the  SIP  revision  would  ensure 
equivalent  or  greater  emission 


reductions  of  ozone  precursors 
compared  to  the  SIP-approved  rule. 
Therefore,  EPA  is  removing  the 
superseded  Rule  R9-3-219  from  the  SIP 
and  approving  Rule  R18-2-220  and  the 
“Procedures  for  Prevention  of 
Emergency  Episodes,”  into  the  SIP. 

III.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  required  to  approve  a 
SIP  submission  that  complies  with  the 
provisions  of  the  Act  and  applicable 
Federal  regulations.  42  U.S.C.  7410(k); 

40  CFR  52.02(a).  Thus,  in  reviewing  SIP 
submissions,  EPA’s  role  is  to  approve 
State  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
approves  State  law  as  meeting  Federal 
requirements  and  does  not  impose 
additional  requirements  beyond  those 
imposed  by  State  law.  For  that  reason, 
this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.y, 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4): 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address 
disproportionate  human  health  or 
environmental  effects  with  practical, 
appropriate,  and  legally  permissible 
methods  under  Executive  Order  12898 
(59  FR  7629,  February  16.  1994). 


In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  State,  and  EPA  notes  that 
it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  December  14, 
2012.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  action  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Oxides  of  nitrogen.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  July  26,  2012. 

Jared  Blumenfeld, 

Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
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Subpart  D — Arizona 

■  2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)(54)(i)(F)  and 
(c)(151)  to  read  as  follows: 

§  52.1 20  Identification  of  plan. 
***** 

(c)  *  *  * 

(54)  *  *  * 

(i)*  *  * 

***** 

(F)  Previously  approved  on  September 
28, 1982,  in  paragraph  (54)(i){C),  and 
now  deleted  without  replacement:  R9- 
3-219. 

***** 

(151)  The  following  plan  revisions 
were  submitted  on  August  15, 1994  by 
the  Governor’s  designee. 

(i)  Incorporation  by  reference. 

(A)  Arizona  Depeutment  of 
Environmental  Quality. 

(1)  Rule  R18-2-220,  Air  pollution 
emergency  episodes,  Department  of 
Environmental  Quality-Air  Pollution 
Control,  amended  effective  September 
26. 1990. 

(2)  A  letter  from  Eric  C.  Massey, 
Director,  Air  Quality,  Arizona 
Department  of  Environmental  Quality, 
to  Jared  Blumenfeld,  Regional 
Administrator,  US  EPA,  dated  August 
30,  2012,  certifying  that  the  attached 
copy  of  a  document  titled  “Procedures 
for  Prevention  of  Emergency  Episodes: 
1988  Edition”  is  a  true  and  correct  copy 
of  the  original  and  is  an  official 
publication  of  the  Arizona  Department 
of  Environmental  Quality. 

(3)  “Procedures  for  Prevention  of 
Emergency  Episodes,”  1988  edition, 
Arizona  Department  of  Environmental 
Quality. 

|FR  Doc.  2012-25022  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  6660-50-P 


.  ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-2008-0177;  FRL-9740-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Portion  of  York 
County,  South  Carolina  Within 
Charlotte-Gastonia-Rock  Hill,  North 
Carolina-South  Carolina  1997  8-Hour 
Ozone  Nonattainment  Area; 
Reasonable  Further  Progress  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  two  state 
implementation  plan  (SIP)  revisions. 


submitted  by  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  (SC  DHEC),  on 
August  31,  2007,  and  April  29,  2010,  to 
address  the  reasonable  further  progress 
(RFP)  plan  requirements  for  the  1997  8- 
hour  ozone  national  ambient  air  quality 
standards  (NAAQS)  for  the  portion  of 
York  County,  South  Carolina  that  is 
within  the  bi-state  Charlotte-Gastonia- 
Rock  Hill  1997  8-hour  ozone 
nonattainment  area.  The  Charlotte- 
Gastonia-Rock  Hill,  North  Carolina- 
South  Carolina  1997  8-hour  ozone 
nonattainment  area  (hereafter  referred  to 
as  the  “bi-state  Charlotte  Area”)  is 
comprised  of  Cabeirrus,  Gaston,  Lincoln, 
Mecklenburg,  Rowan,  Union  and  a 
portion  of  Iredell  (Davidson  and  Coddle 
Creek  Townships)  Counties  in  North 
Carolina;  and  a  portion  of  York  County 
in  South  Carolina  (hereafter  referred  to 
as  “the  York  County  Area”).  EPA  is  also 
providing  the  status  of  its  adequacy 
determination  for  the  motor  vehicle 
emissions  budgets  (MVEB)  for  volatile 
organic  compounds  (VOC)  that  were 
included  in  South  Carolina’s  RFP  plan. 
Further,  EPA  is  approving  these  MVEB. 
These  actions  are  being  taken  pursuant 
to  section  110  of  the  Clean  Air  Act  (CAA 
or  Act).  EPA  will  take  action  on  North 
Carolina’s  RFP  plan  for  its  portion  of  the 
bi-state  Charlotte  Area,  in  a  separate 
action. 

DATES:  This  direct  final  rule  is  effective 
December  14,  2012  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  November  14,  2012.  If  EPA 
receives  such  comments,  it  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  Number,  “EPA- 
R04-OAR-2008-0177,”  by  one  of  the 
following  methods: 

1.  www.regulations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  R4-RDS@epa.gov. 

3.  Fax:  404-562-9019. 

4.  Mail:  “EPA-R04-OAR-2008- 
0177,”  Regulatory  Development  Section, 
Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960. 

5.  Hand  Dmivery  or  Courier:  Ms. 
Lynorae  Benjamin,  Chief,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, . 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  Such 


deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  Regional  Office’s  official 
hours  of  business  are  Monday  through 
Friday,  8:30  a.m.  to  4:30  p.m.,  excluding 
federal  holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  Number,  “EPA-R04-OAR- 
2008-0177.”  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  public  docket  without  change  and 
may  be  made  available  online  at 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  through 
www.regulations.gov  or  email, 
information  that  you  consider  to  be  CBI 
or  otherwise  protected.  The 
www.regulations.gov  Web  site  is  an 
“anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  email  comment  directly 
to  EPA  without  going  through 
www.regulations.gov,  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  EPA’s  public  docket  visit  the  EPA 
Docket  Center  homepage  at  http:// 
www.epa.gov/epahome/dockets.htm. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.regulations.gov  or 
in  hard  copy  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Fors)dh  Street  SW,, 
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Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30, 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sara  Waterson  of  the  Regulatory 
Development  Section,  in  the  Air 
Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9061. 

Ms.  Sara  Waterson  can  be  reached  via 
electronic  mail  at 
waterson.sara@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  What  action  is  EPA  taking? 

II.  What  is  the  background  for  EPA’s  action? 

III.  What  is  EPA’s  analysis  of  the  RFP  plan 

for  the  York  County  Area? 

IV.  What  is  EPA’s  analysis  of  the  2008  VOC 

MVEB  for  the  York  County  Area? 

V.  What  is  the  status  of  EPA’s  adequacy 

determination  for  the  2008  VOC  MVEB 
for  the  York  County  Area? 

VI.  Final  Action 

VII.  Statutoiy'  and  Executive  Order  Reviews 

I.  What  action  is  EPA  taking? 

EPA  is  approving  revisions  to  the 
South  Carolina  SIP,  submitted  by  the 
State  of  South  Carolina  through  SC 
DHEC,  on  August  31,  2007,  and  April 
29,  2010,  to  meet  RFP  requirements  of 
the  CAA  for  the  York  County  Area  for 
the  1997  8-hour  ozone  NAAQS.  The 
RFP  plan  demonstrates  that  VOC 
emissions  will  be  reduced  by  at  least  15 
percent  for  the  period  of  2002  through 
2008.  Additionally,  EPA  is  approving 
the  required  2008  VOC  MVEB  which 
were  included  in  the  York  County  Area 
RFP  plan.  EPA  is  taking  these  actions 
because  they  are  consistent  with  CAA 
requirements  for  the  requirements  for 
RFP.  The  York  County  Area  MVEB, 
expressed  in  tons  per  day  (tpd)  and 
kilograms  per  day  (kgd),  are  provided  in 
Table  1  below. 


Table  1— York  County,  South 
Carolina*  1997  8-HouR  Ozone 
VOC  MVEB 


2008 

2008 

York  County  (  partial  county)  VOC  MVEB 

VOC 

6.053  tpd 

j  5,493  kgd 

*  Represents  only  the  portion  of  York  County 
that  is  in  the  nonattainment  area  for  the  bi¬ 
state  Charlotte  Area. 


EPA  is  also  describing  the  status  of  its 
transportation  conformity  adequacy 
determination  for  the  2008  MVEB. 

II.  What  is  the  background  for  EPA’s 
action? 

A.  General  Background 

On  July  18, 1997,  EPA  promulgated  a 
revised  8-hour  ozone  NAAQS  of  0.08 
parts  per  million  (ppm).  Under  EPA’s 
regulations  at  40  CFR  part  50,  the  1997 
8-hour  ozone  NAAQS  is  attained  when 
the  3 -year  average  of  the  annual  fourth 
highest  daily  maximum  8-hour  average 
ambient  air  quality  ozone 
concentrations  is  less  than  or  equal  to 
0.08  ppm  (i.e.,  0.084  ppm  when 
rounding  is  considered)  (69  FR  23857, 
April  30,  2004).  Ambient  air  quality 
monitoring  data  for  the  3-year  period 
must  meet  the  data  completeness 
requirement  as  determined  in  40  CFR 
part  50,  appendix  I.  The  ambient  air 
quality  monitoring  data  completeness 
requirement  is  met  when  the  average 
percent  of  days  with  valid  ambient 
monitoring  data  is  greater  than  90 
percent,  and  no  single  year  has  less  than 
75  percent  data  completeness. 

Upon  promulgation  of  a  new  or 
revised  NAAQS,  the  CAA  requires  EPA 
to  designate  as  nonattainment  any  area 
that  is  violating  the  NAAQS,  based  on 
the  three  most  recent  years  of  ambient 
air  quality  data  at  the  conclusion  of  the 
designation  process.  The  bi-state 
Charlotte  Area  was  designated 
nonattainment  for  the  1997  8-hour 
ozone  NAAQS  on  April  30,  2004 
(effective  June  15,  2004)  using  2001- 
2003  ambient  air  quality  data  (69  FR 
23857,  April  30,  2004).  At  the  time  of 
designation  the  bi-state  Charlotte  Area 
was  classified  as  a  moderate 
nonattainment  area  for  the  1997  8-hour 
ozone  NAAQS.  In  the  April  30,  2004, 
Phased  Ozone  Implementation  Rule, 

EPA  established  ozone  nonattainment 
area  attainment  dates  based  on  Table  1 
of  section  181(a)  of  the  CAA.  This 
established  an  attainment  date  six  years 
after  the  June  15,  2004,  effective  date  for 
areas  classified  as  moderate  areas  for  the 
1997  8-hour  ozone  nonattainment 
designations.  Section  181  of  the  CAA 
explains  that  the  attainment  date  for 
moderate  nonattainment  areas  shall  be 
as  expeditiously  as  practicable,  but  no 
later  than  six  years  after  designation,  or 
June  15,  2010.  Therefore,  the  bi-state 
Charlotte  Area’s  original  attainment  date 
was  June  15,  2010.  See  69  FR  23951, 
April  30,  2004. 

The  bi-state  Charlotte  Area  did  not 
attain  the  1997  8-hour  ozone  NAAQS  by 
June  15,  2010  (the  applicable  attainment 
date  for  moderate  nonattainment  areas); 
however,  the  Area  qualified  for  an 


extension  of  the  attainment  date.  Under 
certain  circumstances,  the  CAA  allows 
for  extensions  of  the  attainment  dates 
prescribed  at  the  time  of  the  original 
nonattainment  designation.  In 
accordance  with  CAA  section  181(a)(5), 
EPA  may  grant  up  to  2  one-year 
extensions  of  the  attainment  date  under 
specified  conditions.  On  May  31,  2011, 
EPA  determined  lhat  North  Carolina 
and  South  Carolina  met  the  CAA 
requirements  to  obtain  a  one-year 
extension  of  the  attainment  date  for  the 
1997  8-hour  ozone  NAAQS  for  the  bi¬ 
state  Charlotte  Area.  See  76  FR  31245. 
As  a  result,  EPA  extended  the  bi-state 
Charlotte  Area’s  attainment  date  from 
June  15,  2010,  to  June  15,  2011,  for  the 
1997  8-hour  ozone  NAAQS. 

On  November  15,  2011  (76  FR  70656), 
EPA  determined  the  bi-state  Charlotte 
Area  attained  the  1997  8-holir  ozone 
NAAQS;  and  subsequently,  on  March  7, 
2012  (77  FR  13493),  EPA  determined 
that  the  bi-state  Charlotte  Area  attained 
the  1997  8-hour  ozone  NAAQS  by  the 
applicable  attainment  date.  The 
determination  of  attaining  data  was 
based  upon  complete,  quality-assured 
and  certified  ambient  air  monitoring 
data  for  the  2008-2010  period,  showing 
that  the  Area  had  monitored  attainment 
of  the  1997  8-hour  ozone  NAAQS.  The 
requirements  for  the  Area  to  submit  an 
attainment  demonstration  and 
associated  reasonably  available  control 
measures  (RACM),  RFP  plan, 
contingency  measures,  and  other 
planning  SIP  revisions  related  to 
attainment  of  the  standard  were 
suspended  as  a  result  of  the 
determination  of  attainment,  so  long  as 
the  Area  continues  to  attain  the  1997  8- 
hour  ozone  NAAQS.'  See  40  CFR 
52.2125(a). 

On  January  12,  2012,  South  Carolina 
withdrew  the  attainment  demonstration 
submissions  (except  RFP,  emissions 
statements,  and  the  emissions 
inventory)  as  allowed  by  40  CFR  51.918 
for  the  York  County  Area.^ 


’  Originally,  South  Carolina  submitted  SIP 
revisions,  including  an  attainment  demonstration, 
on  August  31,  2007,  to  address  nonattainment 
requirements  related  to  the  1997  8-hour  ozone 
NAAQS.  Specifically,  South  Carolina  submitted  an 
attainment  demonstration  and  assQciated  RACM,  a 
RFP  plan,  contingency  measures,  emissions 
statement,  a  2002  base  year  emissions  inventory 
and  other  planning  SIP  revisions  related  to 
attainment  of  the  1997  8-hour  ozone  NAAQS  for  the 
York  County  Area.  South  Carolina  withdrew  the 
August  31,  2007,  attainment  demonstration  portion 
of  the  SIP  for  the  York  County  Area  on  December 
22,  2008.  On  April  29,  2010,  South  Carolina 
resubmitted  the  attainment  demon.stration  SIP,  and 
provided  a  supplement  for  the  August  31,  2007, 

RFP  plan  for  the  York  County  Area. 

2  South  Carolina  did  not  withdraw  any  elements 
related  to  reasonably  available  control  technology 

Continued 
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Subsequently,  EPA  approved  South 
Carolina’s  SIP  revisions  related  to  the 
emissions  statements  and  emissions 
inventory'  requirements  for  the  York 
County  Area  for  the  1997  8-hour  ozone 
NAAQS.  For  the  EPA  action  related  to 
the  emissions  statements  requirements 
for  the  1997  8-hour  ozone  NAAQS,  see 
77  FR  37812  (June  25,  2012).  For  the 
EPA  action  related  to  the  emissions 
inventory  requirements  for  the  1997  8- 
hour  ozone  NAAQS,  see  77  FR  29540 
(May  18,  2012).  Despite  the 
determination  of  attainment.  South 
Carolina  opted  to  leave  the  SIP 
submissions  related  to  the  RFP 
requirements  for  the  1997  8-hour  ozone 
NAAQS  before  EPA  for  action.  As  such, 
EPA  is  taking  action  to  approve  South 
Carolina’s  August  31,  2007,  and  April 
29,  2010,  SIP  revisions  as  they  related 
to  the  RFP  requirements  for  the  1997  8- 
hour  ozone  NAAQS. 

B.  Background  for  RFP 

On  November  29,  2005  (70  FR  71612), 
as  revised  on  June  8,  20'07  (72  FR 
31727),  EPA  published  a  rule  entitled 
“Final  Rule  To  Implement  the  8-Hour 
Ozone  National  Ambient  Air  Quality 
Standard — Phase  2;  Final  Rule  To 
Implement  Certain  Aspects  of  the  1990 
Amendments  Relating  to  New  Source 
Review  and  Prevention  of  Significant 
Deterioration  as  They  Apply  in  Carbon 
Monoxide,  Particulate  Matter  and  Ozone 
NAAQS;  Final  Rule  for  Reformulated 
Gasoline”  (hereafter  referred  to  as  the 
Phase  2  Rule).  Section  182(b)(1)  of  the 
CAA  and  EPA’s  Phase  2  Rule  ^  require 
a  state,  for  each  1997  8-hour  ozone 
nonattainment  area  that  is  classified  as 
moderate,  to  submit  an  emissions 
inventory  and  a  RFP  plan  to  show  how 
the  state  will  reduce  emissions  of  VOC. 

The  bi-state  Charlotte  Area  had  an 
attainment  date  of  June  15,  2010  (i.e., 
that  is  beyond  five  years  after 
designation),  that  was  later  extended  to 
June  15,  2011.  See  76  FR  31245  (May  31, 
2011).  For  a  moderate  area  with  an 


attainment  date  of  more  than  five  years 
after  designation,  the  RFP  plan  must 
obtain  a  15  percent  reduction  in  ozone 
precursor  emissions  for  the  first  six 
years  afterjhe  baseline  year  (2002 
through  2008).  Since  the  York  County 
Area  did  not  have  a  previous  plan  to 
address  RFP  requirements, the  initial 
RFP  requirement  for  the  Area  must  be 
met  through  VOC  reductions  as  required 
by  the  1990  CAA  Amendments. 

Pursuant  to  CAA  section  172(c)(9), 
RFP  plans  must  include  contingency 
measures  that  will  take  effect  without 
further  action  by  the  state  or  EPA, 
which  includes  additional  controls  that 
would  be  implemented  if  the  area  fails 
to  reach  the  RFP  milestones.  While  the 
CAA  does  not  specify  the  type  of 
measures  or  quantity  of  emissions 
reductions  required,  EPA  provided 
guidance  interpreting  the  CAA  that 
implementation  of  these  contingency 
measures  would  provide  additional 
emissions  reductions  of  up  to  3  percent 
of  the  adjusted  base  year  inventory  in 
the  year  following  the  RFP  milestone 
year  (i.e.,  in  this  case  2008).  For  more 
information  on  contingency  measures 
please  see  the  April  16, 1992  General 
Preamble  (57  FR  13498, 13510)  and  the 
November  29,  2005  Phase  2  8-hour 
ozone  standard  implementation  rule  (70 
FR  71612,  71650).  Finally,  RFP  plans 
must  also  include  a  MVEB  for  the 
precursors  for  which  the  plan  is 
developed.  See  Section  IV  of  this 
rulemaking  for  more  information  on 
MVEB  requirements. 

On  August  31,  2007,  auid  April  29, 
2010,  South  Carolina  submitted  RFP 
plans  for  the  York  County  Area  to 
address  the  CAA’s  requirements  for  the 
1997  8-hour  ozone  NAAQS.  The  August 
31,  2007,  SIP  revision  (as  supplemented 
by  the  April  29,  2010,  SEP  revision) 
included  an  attainment  demonstration 
plan,  RFP  plan  for  2008  milestone  year, 
contingency  measures,  RACT,  RACM 
requirements,  on-road  VOC  MVEB,  and 
the  2002  base  year  emissions  inventory. 


These  SIP  revisions  were  subject  to~ 
notice  and  comment  by  the  public  and 
the  State  addressed  the  comments 
received  on  the  proposed  SIPs.  Today’s 
rulemaking  is  approving  only  the  RFP 
plan,  including  the  associated  MVEB. 
The  remainder  of  South  Carolina’s 
August  31,  2007,  and  April  29,  2010, 

SIP  revisions  were  addressed  by 
previous  EPA  actions,  or  by  the  State’s 
withdrawal  of  submissions  that  were  no 
longer  necessary. 

III.  What  is  EPA’s  analysis  of  the  RFP 
plan  for  the  York  County  Area? 

On  August  31,  2007,  and  April  29, 
2010,  South  Carolina  submitted  RFP 
plans  for  the  York  County  Area  to 
address  the  CAA’s  requirements  for  the 
1997  8-hour  ozone  NAAQS.  Below 
provides  EPA’s  analysis  of  South 
Carolina’s  RFP  submissions. 

A.  Base  Year  Emissions  Inventory 

An  emissions  inventory  is  a 
comprehensive,  accurate,  current 
inventory  of  actual  emissions  from  all 
sources  and  is  required  by  section 
182(a)(1)  of  the  CAA.  Because  the  York 
County  Area  as  part  of  the  bi-state 
Charlotte  Area  did  not  implement  the  15 
percent  VOC  reductions  for  the  1-hour 
ozone  NAAQS,  the  requirement  for 
South  Carolina  to  meet  RFP  is  a  15 
percent  VOC  reduction  between  2002 
and  2008  with  continued  progress 
toward  attainment  through  attainment.® 
EPA  recommended  2002  as  the  base 
year  emissions  inventory,  and  is 
therefore  the  starting  point  for 
calculating  RFP.  South  Carolina 
submitted  its  2002  base  year  emissions 
inventory  on  August  31,  2007.  In  an 
action  on  May  18,  2012,  EPA  approved 
South  Carolina’s  2002  base  year 
emissions  inventory  for  the  York  County 
Area  for  the  1997  8-hour  ozone  NAAQS. 
See  77  FR  29540.  A  summary  of  the  . 
York  County  Area  2002  base  year 
emissions  inventories  is  included  in 
Table  2  below. 


Table  2—2002  Point  and  Area  Sources  Annual  Emissions  for  the  York  County  Area 

[Tons  per  summer  day] 


i  Point 

Area 

Non-road 

Mobile 

j  NOx 

VOC 

NOx 

VOC 

NOx. 

VOC 

1 

York  (partial)*  . |  11.1 

7.29 

2.2 

7.48 

4.9 

3.19 

13.8 

6.84 

*  Represents  only  the  portion  of  York  County  that  is  in  the  nonattainment  area  for  the  bi-state  Charlotte  Area. 


! 


I 


(RACT)  requirements,  to  the  extent  that  these 
requirements  were  addressed  in  the  attainment 
demonstration  submissions. 

*RFP  regulations  are  at  40  CFR  51.910. 

*  Some  areas  that  were  designated  as  moderate  or 
above  for  the  1-hour  ozone  NAAQS  may  have 


implemented  Rate  of  Progress  plans  (i.e.,  plans 
similar  to  the  RFP  requirements)  by  which  the  area 
would  have  achieved  at  least  a  15  percent  reduction 
in  VOC  from  an  initial  baseline.  Such  areas  have  the 
flexibility  to  met  RFP  requirements  through  a 
reduction  in  VOC  or  nitrogen  oxides,  after  the 


initial  achievement  in  a  reduction  of  at  least  15 
percent  for  VOC  emissions  for  the  area. 

®The  bi-state  Charlotte  Area  attained  the  1997  8- 
hour  ozone  NAAQS  by  June  15,  2011,  based  on 
2008-2010  data. 
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As  mentioned  above,  EPA  has  already 
approved  this  emissions  inventory  and 
thus  is  not  taking  comment  on  these 
inventories  in  the  parallel  proposal  to 
today’s  direct  final  action. 

B.  Adjusted  Base  Year  Inventory  and 
2008  BFP  Target  Levels 

The  process  for  determining  the 
emissions  baseline  from  which  the  RFP 
reductions  are  calculated  is  described  in 
section  182(b)(1)  of  the  CAA  and  40  CFR 
51.910.  This  baseline  value  is  the  2002 
adjusted  base  year  inventory.  Sections 
182(b)(1)(B)  and  (D)  require  the 
exclusion  from  the  base  year  inventory 
of  emissions  benefits  resulting  from  the 
Federal  Motor  Vehicle  Control  Program 
(FMVCP)  regulations  promulgated  by 
January  1, 1990,  and  the  Reid  Vapor 
Pressure  (RVP)  regulations  promulgated 
June  11, 1990  (55  FR  23666).  The 
FMVCP  and  RVP  emissions  reductions 
are  determined  by  the  State  using  EPA’s 
on-road  mobile  source  emissions 
modeling  software,  MOBILE6.  The 
FMVCP  and  RVP  emission  reductions 
are  then  removed  from  the  base  year 
inventory  by  the  State,  resulting  in  an 
adjusted  base  year  inventory.  The 
emission  reductions  needed  to  satisfy 
the  RFP  requirement  are  then  calculated 
fi:om  the  adjusted  base  year  inventory. 
These  reductions  are  then  subtracted 
from  the  adjusted  base  year  inventory  to 
establish  the  emissions  target  for  the 
RFP  milestone  year  (2008). 

For  moderate  areas  like  the  York 
County  Area  (as  part  of  the  bi-state 
Charlotte  Area),®  the  CAA  specifies  a  15 
percent  reduction  in  ozone  precursor 
emissions  over  an  initial  six  year  period 
following  the  baseline  inventory  year.  In 
the  Phase  2  Rule,  EPA  interpreted  this 
requirement  for  areas  that  were  also 
designated  nonattainment  and  classified 


as  moderate  or  higher  for  the  1-hour 
ozone  NAAQS.  In  the  Phase  2  Rule,  EPA 
provided  that  an  area  classified  as 
moderate  or  higher  that  has  the  same 
boundaries  as  an  area,  or  is  entirely 
composed  of  several  areas  or  portions  of 
areas,  for  which  EPA  fully  approved  a 
15  percent  plan  for  the  1-hour  NAAQS-, 
is  considered  to  have  met  the 
requirements  of  section  182(b)(1)  of  the 
CAA  for  the  8-hoiv  NAAQS.  In  this 
situation,  a  moderate  nonattainment 
area  is  subject  to  RFP  under  section 
172(c)(2)  of  the  CAA  and  shall  submit, 
no  later  than  3  years  after  designation 
for  the  8-hour  NAAQS,  a  SIP  revision 
that  meets  the  requirements  of  40  CFR 
51.910(b)(2).  The  RFP  SIP  revision  must 
provide  for  a  15  percent  emission 
reduction  (either  nitrogen  oxides  (NOx) 
and/or  VOC)  accounting  for  any  growth 
that  occurs  during  the  six  year  period 
following  the  baseline  emissions 
inventory  year,  that  is,  2002-2008. 

As  mentioned  earlier  and  according  to 
section  182(b)(1)(D)  of  the  CAA, 
emission  reductions  that  resulted  from 
the  FMVCP  and  RVP  rules  promulgated 
prior  to  1990  are  not  creditable  for 
achieving  RFP  emission  reductions. 
Therefore,  the  2002  base  year  inventory 
is  adjusted  by  subtracting  the  VOC  and 
NOx  emission  reductions  that  are 
expected  to  occur  between  2002  and  the. 
future  milestone  years  due  to  the 
FMVCP  and  RVP  rules. 

In  the  Phase  2  Rule,  promulgated  on 
November  29,  2005  (70  FR  71612),  EPA 
outlines  Method  1  as  the  process  that 
states  should  use  to  show  compliance 
with  RFP  for  areas  like  the  York  County 
Area.  A  summary  of  the  steps  for 
Method  1  is  provided  below. 

•  Step  A  is  the  actual  anthropogenic 
base  year  VOC  emissions  inventory  in 


•  Step  B  is  to  account  for  creditable 
emissions  for  RFP. 

•  Step  C  is  to  calculate  non-creditable  ‘ 
emissions  for  RFP.  Non-creditable 
emissions  include  emissions  ft’om:  (1) 
Motor  vehicle  exhaust  or  evaporative 
emissions  regulations  promulgated  by 
January  1, 1990;  (2)  regulations 
concerning  RVP  promulgated  by 
November  15,  1990;  (3)  RACT 
corrections  required  prior  to  November 
1990;  and  (4)  corrective  inspection  and 
maintenance  (I/M)  plan  reqi'ired  prior 

to  November  1990. 

•  Step  D  is  the  2002  base  year 
emissions  (Step  A)  minus  the  non- 
creditable  emissions  (Step  C). 

•  Step  E  is  to  calculate  the  2008  target 
level  VOC  emissions.  This  is  calculated 
by  reducing  the  emissions  firom  Step  D 
by  15  percent. 

•  The  estimated  2008  VOC  emissions 
are  then  compared  to  the  2008  target 
level  VOC  emissions  (Step  E). . 

As  provided  in  South  Carolina’s 
August  31,  2007,  SIP  revision  (as 
supplemented  by  the  April  29,  2010,  SIP 
revision),  the  State  utilized  the  steps 
from  Method  1  of  the  Phase  2  Rule. 
Specifically,  South  Carolina  sets  out  its 
calculations  in  Section  VLB. 2  of  the 
August  31,  2007,  plan  and  SC  DHEC’s 
April  29,  2010,  SIP  revision  as 
summarized  below. 

1.  Step  A:  Estimate  the  actual 
anthropogenic  base  year  VOC  inventory 
in  2002  with  all  2002  control  programs 
in  place  for  all  sources. 

South  Carolina  provided  this 
emission  inventory  in  Table  VI-1  of  the 
April  29,  2010,  York  County  RFP  plan, 
and  as  shown  in  Table  3,  below.  As 
mentioned  above,  EPA  has  already 
approved  this  inventory.  See  77  FR 


2002. 


29540  (May  18,  2012). 


Table  3—2002  VOC  Emissions  Inventory  for  the  York  County  Area 

[Tons  per  summer  day] 


Point 

Area 

Nonroad 

Mobile 

Total 

York* 

7.29 

7.48 

3.19 

C.C4 

24.80 

'  Represents  only  the  portion  of  York  County  that  is  in  the  nonattainment  area  for  the  bi-state  Charlotte  Area. 


®  The  portion  of  the  bi-state  Charlotte  Area  that 
was  classihed  as  moderate  under  the  l-hour  ozone 
NAAQS  contained  the  counties  of  Gaston  and 
Mecklenburg  in  North  Ceu-olina.  Gaston  and 
Mecklenburg  counties  were  also  designated 
nonattainment  as  a  part  of  the  1997  8-hour  ozone 
moderate  bi-state  Charlotte  Area.  Although  a 


portion  of  this  Area  was  classihed  as  moderate  for 
the  1-hour  ozone  NAAQS,  a  15  percent  rate  of 
progress  (ROP)  plan  was  not  submitted  for  this  Area 
due  to  its  change  in  attainment  status.  Specifically, 
North  Carolina  submitted  a  redesignation  aifd 
maintenance  plan  request  instead  before  the  due 
date  of  the  1-hour  ozone  NAAQS  ROP  plan. 


Therefore,  because  the  bi-state  Charlotte  Area  did 
not  implement  a  15  percent  ROP  plan  under  the  1- 
hour  ozone  NAAQS,  the  Area  must  have  VOC 
reductions  totaling  at  least  15  percent  for  the  first 
six  years  following  the  baseline  inventory  year  of 
2002  in  order  for  the  RFP  plan  to  be  approved. 
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2.  Step  B:  Using  the  same  highway 
vehicle  activity  inputs  used  to  calculate 
the  actual  2002  inventory,  run  the 
appropriate  motor  vehicle  emissions 
model  for  2002  and  for  2008  with  all 
post-1990  CAA  measures  turned  off. 

Any  other  local  inputs  for  vehicle  I/M 
programs  should  be  set  according  to  the 
program  that  was  required  to  be  in  place 
in  1990.  Fuel  RVP  should  be  set  at  9.0 
or  7.8  pounds  per  square  inch  (psi) 
depending  on  the  RVP  required  in  the 
local  area  as  a  result  of  fuel  RVP 
regulations  promulgated  in  June,  1990. 

South  Carolina  conducted  the  mobile 
modeling  in  accordance  with  the 
directions  outlined  above  for  Step  B.  For 
the  York  County  Area,  the  RVP 
requirement  was  set  at  9.0  psi. 

Currently,  I/M  is  not  required  in  the 
York  County  Area,  nor  were  there  any 
outstanding  obligations  for  the  State  to 
correct  deficiencies  for  an  existing  or 
required  I/M  program.  The  York  County 
Area  was  not  designated  nonattainment 
for  the  ozone  NAAQS  until  June  15, 
2005,  and  thus  did  not  have  outstanding 
requirements  related  I/M. 


3.  Step  C:  Calculate  the  difference 
between  the  2002  and  2008  VOC 
emission  factors  calculated  in  Step  B 
and  multiply  by  the  2002  vehicle  miles 
traveled.  The  result  is  the  VOC  emission 
calculation  that  will  occur  between 
2002  and  2008  without  the  benefits  of 
any  post-1990  CAA  measures.  These  are 
the  non-creditable  reductions  that  occur 
over  this  period. 

South  Carolina  calculated  the  non- 
creditable  emission  reductions  between 
2002  and  2008  by  modeling  its  2002  and 
2008  motor  vehicle  emissions  with  all 
post-1990  CAA  measures  turned  off,  and 
calculating  the  difference.  This 
difference  resulted  in  1.00  tpd  and  can 
be  found  in  Table  VI-3  of  the  State’s 
August  31,  2007,  SIP  revision. 

4.  Step  D:  Subtract  the  non-creditable 
reductions  calculated  in  Step  C  from  the 
actual  anthropogenic  2002  inventory 
estimated  in  Step  A.  This  adjusted  VOC 
inventory  is  the  basis  for  calculating  the 
target  level  of  emissions  in  2008. 

The  adjusted  VOC  inventory  for 
calculating  the  target  level  of  VOC 
emissions  reductions  for  2008  is  23.80 
tpd  (i.e.,  24.80  tpd  (i.e.,  result  of  Step  A) 
and  1.00  tpd  (i.e.,  the  result  of  Step  C)). 


5.  Step  E:  Reduce  the  adjusted  VOC 
inventory  calculated  in  Step  D  by  15 
percent.  The  result  is  the  target  level  of 
VOC  emissions  in  2008  in  order  to  meet 
the  2008  RFP  requirement. -The  actual 
projected  2008  inventory  for  all  sources 
with  all  control  measures  in  place, 
including  projected  2008  growth  in 
activity,  must  be  at  or  lower  than  this 
target  level  of  emissions. 

The  targeted  level  of  emissions 
reductions  for  the  York  County  Area  to 
meet  RFP  requirements  is  3.57  tpd  of 
VOC  (i.e,  23.80  tpd  multiplied  by  15 
percent).  Thus  the  required  targeted 
level  of  VOC  emissions  is  20.23  tpd  for 
the  York  County  Area. 

C.  Final  Analysis  of  South  Carolina’s 
RFP  Analysis  for  the  York  County  Area 

As  mentioned  above,  the  required 
target  level  for  the  Y ork  County  Area  to 
meet  the  initial  RFP  plan  requirement  is 
a  15  percent  reduction  in  VOC 
emissions  for  2008  from  the  VOC 
emissions  in  2002  (as  adjusted  per  CAA 
requirements).  Specifically,  to  meet  this 
requirement.  South  Carolina  needed  to 
demonstrate  a  reduction  of  at  least  3.57 
tpd.  Table  4  below  summarizes  the 
results  of  South  Carolina’s  calculations 
for  this  RFP  analysis. 

Analysis 


Table  4 — York  County  Area  15  Percent  RFP 


Step  from  Method  1 

Matrix 

VOC 

(tpd) 

Step  A . 

Total  2002  Base  Year  Anthropogenic  VOC  Emissions . 

24.80 

Step  C  . 

Non-Creditable  VOC  reductions . . 

1.00 

Step  D  . 

2002  Base  Year  minus  the  Non-Creditable  Emissions . 

23.80 

Step  E . 

2008  Target  Level  of  VOC  Emissions . 

20.23 

In  its  August  31,  2007,  SIP  revision.  Area.  This  emissions  inventory  is 
South  Carolina  calculated  the  2008  VOC  provided  below  in  Table  5  below, 
emissions  inventory  for  the  York  County 


Table  5—2008  VOC  Emissions  Inventory  for  the  York  County  Area 

[Tons  per  summer  day] 


Point 

- 1 

Area 

Nonroad 

Mobile 

Total 

York*  . 

3.60  . : . 

7.90 

2.40 

3.94 

17.84 

*  Represents  only  the  portion  of  York  County  that  is  in  the  nonattainment  area  for  the  bi-state  Charlotte  Area. 


As  discussed  above,  the  required 
target  for  VOC  emissions  for  the  year 
2008  for  South  Carolina  to  meet  the  RFP 
requirements  for  York  County  is  20.23 
tpd  (i.e.,  15  percent  reduction  from  the 
adjusted,  2002  baseline).  As  revealed  in 
Table  5,  South  Carolina  calculated  an 
emissions  inventory  of  17.84  tpd  of  VOC 
for  York  County  in  2008,  which  is  well 
below  the  20.23  tpd  required  target. 
Thus,  EPA  is  making  the  determination 


that  South  Carolina’s  SIP  revision 
demonstrates  the  required  progress 
towards  attainment  for  the  York  County 
Area  as  part  of  the  bi-state  Charlotte 
Area.  In  today’s  action,  EPA  is 
approving  South  Carolina’s  August  31, 
2007,  and  April  29,  2010,  SIP  revisions 
as  meeting  the  CAA  and  EPA’s 
regulations  regarding  RFP. 


IV.  What  is  EPA’s  analysis  of  the  2008 
VOC  MVEB  for  the  York  County  Area? 

Under  section  176(c)  of  the  CAA,  new 
transportation  plans,  programs,  and 
projects,  such  as  the  construction  of 
new  highways,  must  “conform”  to  (i.e., 
be  consistent  with)  the  part  of  the  state’s 
air  quality  plan  that  addresses  pollution 
from  cars  and  trucks.  Conformity  to  the 
SIP  means  that  transportation  activities 
will  not  cause  new  air  quality 


62459 


Federal  Register/ Vol.  77,  No.  199/Monday,  October  15,  2012 /Rules  and  Regulations 


violations,  worsen  existing  violations,  or 
delay  timely  attainment  of  the  NAAQS 
or  any  interim  milestones.  If  a 
transportation  plan  does  not  conform, 
most  new  projects  that  would  expand 
the  capacity  of  roadways  cannot  go 
forward.  Regulations  at  40  CFR  part  93 
set  forth  EPA  policy,  criteria,  and 
procedures  for  demonstrating  and 
assuring  conformity  of  such 
transportation  activities  to  a  SIP.  The 
regional  emissions  analysis  is  one,  but 
not  the  only,  requirement  for 
implementing  transportation 
conformity.  Transportation  conformity 
is  a  requirement  for  nonattainment  and 
maintenance  areas.  Maintenance  areas 
cure  areas  that  were  previously 
nonattainment  for  a  particular  NAAQS 
but  have  since  been  redesignated  to 
attainment  with  an  approved 
maintenance  plan  for  that  NAAQS. 

Under  the  CAA,  states  are  required  to 
submit,  at  various  times,  control  strategy 
SIPs  and  maintenance  plans  for 
nonattainmenj  areas.  These  control 
strategy  SIPs  (including  RFP  and  . 
attainment  demonstrations)  and 
maintenance  plans  create  MVEB  for 
criteria  pollutants  and/or  their 
precursors  to  address  pollution  from 
cars  and  trucks.  Per  40  CFR  part  93,  a 
MVEB  must  be  established  for  the  target 
year  and  precursor  pollutant  of  the  RFP 
(i.e.,  in  this  case,  for  the  target  year  of 
2008  and  for  VOC).  A  ^ate  may  adopt 
MVEB  for  other  precursors  as  well.  The 
MVEB  is  the  portion  of  the  total 
allowable  emissions  in  the  RFP  plan 
that  is  allocated  to  highway  and  transit 
vehicle  use  and  emissions.  See  40  CFR 
93.101.  The  MVEB  serves  as  a  ceiling  on 
emissions  from  an  area’s  planned 
transportation  system.  The  MVEB 
concept  is  further  explained  in  the 
preamble  to  the  November  24, 1993, 
Transportation  Conformity  Rule  (58  FR 
62188).  The  preamble  also  describes 
how  to  establish  the  MVEB  in  the  SIP 
and  how  to  revise  the  MVEB. 

After  interagency  consultation  with 
the  transportation  partners  for  the  York 
County  Area,  South  Carolina  developed 
VOC  MVEB  for  the  year  2008. 
Specifically,  South  Carolina  developed 
these  MVEB,  as  required,  for  the  target 
year  and  precursor — 2008  and  VOC — for 
the  RFP  plan.  The  York  County  Area 
MVEB  for  the  2008  RFP  plan  are  based 
on  the  projected  2008  mobile  source 
emissions  accounting  for  all  mobile 
control  measures.  The  2008  VOC  MVEB 
are  defined  in  Table  6  below. 


Table  6— York  County,  South 
Carolina*  1997  8-Hour  Ozone 
VOC  MVEB 


2008 

2008 

York  County  (partial  county)  VOC  MVEB 

VOC 

6.053  tpd 

5,493  kgd 

*  Represents  only  the  portion  of  York  County 
that  is  in  the  nonattainment  area  for  the  bi¬ 
state  Charlotte  Area 


Through  this  rulemaking,  EPA  is 
approving  the  2008  VOC  MVEB  for  the 
York  County  Area  because  EPA  has 
made  the  determination  that  the  Area  is 
on  target  to  attain  the  1997  8-hour  ozone 
NAAQS  with  the  emissions  at  the  levels 
of  the  budgets.  Once  the  MVEB  for  the 
York  County  Area  are  approved  or 
found  adequate  (whichever  is 
completed  first),  they  must  be  used  for 
future  conformity  determinations  for  the 
1997  8-hour  ozone  NAAQS  for  the 
Metropolitan  Planning  Organization’s 
long-range  transportation  plans  and 
transportation  improvement  programs. 
After  thorough  review,  EPA  has 
previously  determined  that  the  budgets 
meet  the  adequacy  criteria,  as  outlined 
in  40  CFR  93.118(e)(4)  (see  77  FR  33454, 
June  6,  2012),  and  is  now  approving  the- 
budgets  because  they  are  consistent 
with  RFP  for  the  1997  8-hour  ozone 
NAAQS  for  the  year  2008. 

V.  What  is  the  status  of  EPA’s  adequacy 
determination  for  the  2008  VOC  MVEB 
for  the  York  County  Area? 

When  reviewing  a  submitted  “control 
strategy”  SIP,  RFP  or  maintenance  plan 
containing  a  MVEB,  EPA  may 
affirmatively  find  the  MVEB  contained 
therein  adequate  for  use  in  determining 
transportation  conformity.  Once  EPA 
affirmatively  finds  the  submitted  MVEB 
is  adequate  for  transportation 
conformity  purposes,  that  MVEB  must 
be  used  by  state  and  federal  agencies  in 
determining  whether  proposed 
transportation  projects  conform  to  the 
SIP  as  required  by  section  176(c)  of  the 
CAA. 

EPA’s  substantive  criteria  for 
determining  adequacy  of  a  MVEB  are  set 
out  in  40  CFR  93.118(e)(4).  The  process 
for  determining  adequacy  consists  of 
three  basic  steps:  Public  notification  of 
a  SIP  submission,  a  public  comment 
period,  and  EPA’s  adequacy 
determination.  This  process  for 
determining  the  adequacy  of  submitted 
MVEB  for  transportation  conformity 
purposes  was  initially  outlined  in  EPA’s 
May  14, 1999,  guidance,  “Conformity 
Guidance  on  Implementation  of  March 
2, 1999,  Conformity  Court  Decision.” 
EPA  adopted  regulations  to  codify  the 


adequacy  process  in  the  Transportation 
Conformity  Rule  Amendments  for  the 
“New  8-Hour  Ozone  and  PM2.5  National 
Ambient  Air  Quality  Standards  and 
Miscellaneous  Revisions  for  Existing 
Areas;  Transportation  Conformity  Rule 
Amendments — Response  to  Court 
Decision  and  Additional  Rule  Change,” 
on  July  1,  2004  (69  FR  40004). 

Additional  information  on  the  adequacy 
process  for  transportation  conformity 
purposes  is  available  in  the  proposed 
rule  entitled,  “Transportation 
Conformity  Rule  Amendments: 

Respbnse  to  Court  Decision  and 
Additional  Rule  Changes,”  68  FR  38974, 
38984  (June  30,  2003). 

As  discussed  earlier.  South  Carolina’s 
RFP  plan  submission  includes  VOC 
MVEB  for  the  York  County  Area  for  the 
year  2008.  EPA  reviewed  the  VOC 
MVEB  through  the  adequacy  process. 

The  South  Carolina  SIP  submission, 
including  the  2008  VOC  MVEB  for  the 
York  County  Area,  was  open  for  public 
comment  on  EPA’s  adequacy  Web  site 
on  May  13,  2010,  found  at:  http:// 

WWW.  epa  .gov/ otaq/ statereso  urces/ 
transconf/currsips.htm.  The  EPA  public 
comment  period  on  adequacy  of  the 
2008  VOC  MVEB  for  the  York  County 
Area  closed  on  June  14,  2010.  EPA 
received  comments  during  the  adequacy 
process.  These  comments  were 
addressed  through  the  adequacy 
process,  and  EPA’s  responses  to  these 
comments  can  be  found  on  EPA’s 
adequacy  Web  site. 

In  a  letter  sent  on  May  25,  2012,  EPA 
notified  SC  DHEC  that  the  MOBILE6.2- 
based  2008  VOC  MVEB  for  the  York 
County  Area  were  determined  to  be 
adequate  for  transportation  conformity 
purposes.  On  June  6,  2012,  EPA 
published  its  adequacy  notice  in  the 
Federal  Register  (77  FR  33454).  When 
EPA  found  the  2008  VOC  MVEB 
adequate,  this  triggered  a  requirement 
that  the  new  MVEB  are  used  for  future 
transportation  conformity 
determinations.  For  required  regional 
emissions  analysis  years  beyond  2008, 
the  applicable  budgets  are  the  2008  VOC 
MVEB.  The  2008  VOC  MVEB  are 
defined  in  sections  I  and  IV  of  this 
rulemaking. 

VI.  Final  Action 

EPA  is  taking  direct  final  action  to 
approve  portions  of  two  SIP  revisions, 
submitted  on  August  31,  2007,  and 
April  29,  2010,  by  the  State  of  South 
Carolina,  through  the  SC  DHEC  to  meet 
the  RFP  requirements  for  the  York 
County  Area  for  the  1997  8-hour  ozone 
NAAQS.  Additionally,  EPA  is 
approving  the  VOC  MVEB  for  the  York 
County  Area  that  were  including  in 
South  Carolina’s  RFP  plan.  These 
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actions  are  being  taken  pursuant  to 
section  110  of  the  CAA. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  non-controversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comment  be  filed.  This 
rule  will  be  effective  on  December  14, 
2012  without  further  notice  unless  the 
Agency  receives  adverse  comment  by 
November  14,  2012.  If  EPA  receives  . 
such  comments,  then  EPA  will  publish 
a  document  withdrawing  the  final  rule 
and  informing  the  public  that  the  rule 
will  not  take  effect.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time.  If 
no  such  comments  are  received,  the 
public  is  advised  this  rule  will  be 
effective  on  December  14,  2012  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

VII.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  federal  regulations. 
42  U.S.C.  7410(k);  40  CFR  52.02(a). 
Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merely  approves  state  law  as  meeting 
federal  requirements  and  does  not 
impose  additional  requirements  beyond 
those  imposed  by  state  law.  For  that 
reason,  this  final  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.); 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 


affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Piib.  L.  104-^); 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 

1999) : 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23, 1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  RFP  for  the  York 
County  Area  does  not  have  Tribal 
implications  as  specified  by  Executive 
Order  13175  (65  FR  67249,  November  9, 

2000) ,  because  it  does  not  have 
substantial  direct  effects  on  an  Indian 
Tribe.  The  Catawba  Indian  Nation 
Reservation  is  located  within  the  York 
County  Area.  Pursuant  to  the  Catawba 
Indian  Claims  Settlement  Act,  S.C.  Code 
Ann.  27-16-120,  “all  state  and  local 
environmental  laws  and  regulations 
apply  to  the  Catawba  Indian  Nation  and 
Reservation  and  are  fully  enforceable  by 
all  relevant  state  and  local  agencies  and 
authorities.”  EPA  notes  today’s  action 
will  not  impose  substantial  direct  costs 
on  Tribal  governments  or  preempt 
Tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 


is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  14,  2012.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  Parties  with  ' 

objections  to  this  direct  final  rule  are 
encouraged  to  file  a  comment  in 
response  to  the  parallel  notice  of 
proposed  rulemaking  for  this  action 
published  in  the  proposed  rules  section 
of  today’s  Federal  Register,  rather  than 
file  cui  immediate  petition  for  judicial 
review  of  this  direct  final  rule,  so  that 
EPA  can  withdraw  this  direct  final  rule 
and  address  the  comment  in  the 
proposed  rulemaking.  This  action  may 
not  be  challenged  later  in  proceedings  to . 
enforce  its  requirements.  See  section 
307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements,  and  Volatile  organic 
compounds. 

Dated:  October  2,  2012. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

40  CFR  part  52  is' amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  PP — South  Carolina 

■  2.  Section  52.2120(e)  is  amended  by 
adding  new  entries  to  the  end  of  the 
table  for  “York  County  1997  8-hour 
ozone  reasonable  further  progress  plan” 
and  “Update  for  York  County  1997  8- 
hour  ozone  reasonable  further  progress 
plan”  to  read  as  follows: 

§  52.21 20  Identification  of  plan. 
***** 

•  (e)  *  *  * 
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EPA-Approved  South  Carolina  Non-Regulatory  Provisions 


Provision 

State  effective 
date 

EPA  Approval  date 

Explanation 

York  County  1 997  8-hour  ozone  reason¬ 
able  further  progress  plan. 

Update  for  York  County  1997  8-hour 
ozone  reasonable  further  progress 
plan. 

08/31/07 

04/29/10 

10/15/12  [Insert  citation  of  publication]  .. 

10/15/12  [Insert  citation  of  publication]  .. 

Original  submission. 

Original  submission  updated  to  include 
required  2008  VOC  MVEB. 

[FR  Doc.  2012-25172  Filed  10-12-12;  8:45  am) 
BILLING  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  0,  27,  and  90 

[PS  Docket  12-94;  PS  Docket  No.  06-229; 

WT  Docket  06-150;  DA  12-1462] 

Implementing  Public  Safety  Broadband 
Provisions  of  the  Middie  Class  Tax 
Relief  and  Job  Creation  Act  of  2012 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the  Public 
Safety  and  Homeland  Security  Bureau 
(Bureau)  of  the  Commission 
implemented  certain  provisions  of  the 
Middle  Class  Tax  Relief  and  Job 
Creation  Act  of  2012  (Public  Safety 
Spectrum  Act)  governing  deployment  of 
a  nationwide  public  safety  broadband 
network  in  the  700  MHz  band.  Pursuant  - 
to  clear  statutory  directives,  the  Bureau 
reallocated  the  D  Block  (758-763/788- 
793  MHz)  for  “public  safety  services” 
and  delete  Commission  rules  that  are 
plainly  inconsistent  with  this  revised 
allocation;  deleted  the  rules 
establishing,  providing  license  authority 
with  respect  to,  and  governing 
operations  under  the  Public  Safety 
Broadband  License  in  the  existing 
public  safety  broadband  spectrum;  and 
adopted  rules  implementing  the  clear 
mandate  of  the  Public  Safety  Spectrum 
Act  to  grant  a  license  with  respect  to  the 
public  safety  broadband  spectrum  (763- 
768/793-798  MHz),  guard  band  (768- 
769/798-799  MHz),  and  the  D  Block  to 
the  First  Responder  Network  Authority 
(FirstNet).  By  eliminating  any  confusion 
or  uncertainty  about  the  new  regulatory 
framework  applicable  to  the  public 
safety  broadband  network,  these  action 
takes  further  steps  necessary  to  facilitate 
the  transition  of  this  spectrum  to 
FirstNet  as  required  by  the  Act. 

DATES:  Effective  November  14,  2012, 
except  for  the  removal  of  §§  90.18  and 


90.528  of  the  Commission’s  rules.  The 
Commission  will  publish  a  separate 
document  in  the  Federal  Register 
announcing  the  subsequent  effective 
date  of  these  removals. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Fullano,  Federal  Communications 
Commission,  Public  Safety  and 
Homeland  Security  Bureau,  445  12th 
Street  SW.,  Room  7-C747,  Washington, 
DC  20554.  Telephone:  (202)-418-0492, 
email:  genaro.fulIano@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Report  and  Order,  DA  12-1462,  adopted 
and  released  September  7,  2012,  the 
Bureau  implements  certain  provisions 
of  the  Middle  Class  Tax  Relief  and  Job 
Creation  Act  of  2012  (“Public  Safety 
Spectrum  Act”  or  “Act”)  ^  governing 
deployment  of  a  nationwide  public 
safety  broadband  network  in  the  700 
MHz  band.  The  Public  Safety  Spectrum 
Act  establishes  the  First  Responder 
Network  Authority  (FirstNet)  to  oversee 
the  construction  and  operation  of  this 
network  as  licensee  of  both  the  “existing 
public  safety  broadband  spectrum” 
(763-769/793-799  MHz)  and  the 
spectrally  adjacent  “700  MHz  D  Block 
spectrum”  (758-763/788-793  MHz).2 
The  Act  directs  the  Federal 
Communications  Commission  (FCC  or 
Commission)  to  reallocate  the  D  Block 
for  public  safety  services,^  to  license  the 
D  Block  and  the  existing  public  safety 
broadband  spectrum  to  FirstNet  and  to 
take  other  actions  necessary  to 
“facilitate  the  transition”  of  the  existing 
public  safety  broadband  spectrum  to 
FirstNet. 

In  the  Report  and  Order,  the  Bureau 
implements  clear  directives  of  Congress 
set  forth  in  the  Public  Safety  Spectrum 
Act.  The  Bureau  reallocates  the  D  Block 
for  “public  safety  services”  and  deletes 
Commission  rules  that  are  plainly 


^  See  Middle  Class  Tax  Relief  and  Job  Creation 
Act  of  2012,  Pub.  L.  No.  112-96,  126  Stat.  156 
(2012). 

2  See  id.  Secs.  6201(a),  6202  and  6204(a);  see  also 
id.  sec.  6001(2)  (defining  “700  MHz  D  Block 
spectrum”)  and  (14)  (defining  "existing  public 
safety  broadband  spectrum”). 

3  See  id.  sec.  6101. 

^  See  id.  sec.  6201(a). 


inconsistent  with  this  revised 
allocation.  It  also  deletes  the 
Commission  rules  establishing, 
providing  license  authority  with  respect 
to,  and  governing  operations  under  the 
Public  Safety  Broadband  License  in  the 
existing  public  safety  broadband 
spectrum.  The  Bureau  replaces  these 
with  rules  implementing  the  clear 
mandate  of  the  Public  Safety  Spectrum 
Act  to  grant  a  license  with  respect  to 
this  spectrum  and  the  D  Block  to 
FirstNet.  The  rule  changes  adopted  by 
the  Bureau  in  this  order  are  strictly 
limited  to  implementation  of  aspects  of 
that  mandate  that  leave  no  room  for 
agency  discretion,  and  thus  fall  within 
the  Bureau’s  delegated  authority  and  are 
consistent  with  the  requirements  of  the 
Administrative  Procedure  Act.^  As 
noted  below,  by  eliminating  any 
confusion  or  uncertainty  about  the  new 
regulatory  framework  applicable  to  the 
public  safety  broadband  network,  the 
Bureau’s  action  takes  further  steps 
necessary  to  facilitate  the  transition  of 
this  spectrum  to  FirstNet  as  the 
prospective  licensee  established  by  the 
Act;.  The  Report  and  Order  is  available 
at  http://transition.fcc.gov/ 

Daily  Releases/Daily _Business/2012/ 
db0907 /DA-1 2-1 462 A 1  .pdf. 

This  Report  and  Order  will  become 
effective  November  14,  2012,  except  for 
the  deletion  of  sections  90.18  and 
90.528  of  the  Commission’s  rules. 
Following  that  date,  the  Commission 
will  publish  a  separate  notice  in  the 
Federal  Register  announcing  the 
subsequent  effective  date  of  these  rule 
deletions,  which  shall  be  the  date  of 
issuance  of  a  license  to  the  First 
Responder  Network  Authority  pursuant 
to  Section  6201(a)  of  the  Middle  Class 
Tax  Relief  and  Job  Creation  Act  of  2012. 

Under  Section  603(a)  of  the 
Regulatory  Flexibility  Act  (RFA),  the 
Coiiimission  is  not  required  to  prepare 
a- final  regulatoiy'  flexibility  analysis 
relating  to  the  Report  and  Order  because 
it  was  not  required  to  publish  general 
notice  of  proposed  rulemaking  before 
effecting  the  rule  changes  set  forth 


5  See  id.;  5  U.S.C.  553(bKB). 
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therein.  The  Report  and  Order  contains 
no  new  or  modified  information 
collection  requirements  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13.  The 
Commission  shall  send  a  copy  of  the 
Report  and  Order  in  a  report  to  be  sent 
to  Congress  and  the  Government 
Accountability  Office  pursuant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A). 

List  of  Subjects 

47  CFR  Part  0 

Classified  information,  Freedom  of 
information,  Government  publications, 
Infants  and  children,  Organization  and 
functions  (Government  agencies). 
Privacy,  Reporting  and  recordkeeping 
requirements,  Sunshine.Act. 

47  CFR  Part  27 

Communications  common  carriers. 
Radio. 

47  CFR  Part  30 

Administrative  practice  and 
procedure.  Business  and  industry.  Civil 
defense.  Common  carriers. 
Communications  equipment.  Emergency 
medical  services.  Incorporation  by 
reference.  Individuals  with  disabilities. 
Radio,  Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Conunission. 
Timothy  A.  Peterson, 

Chief  of  Staff .  Public  Safety  and  Homeland 
Security  Bureau. 

For  the  reasons  discussed  in  the 
preamble.  The  Federal  Communications 
Commission  amends  47  CFR  parts  0,  27, 
and  90  as  follows: 

PART  0— COMMISSION 
ORGANIZATION 

■  1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  Secs.  5,  48  Stat.  1068,  as 
amended;  47  U.S.C.  155. 

§0.181  [Amended] 

■  2.  Section  0.181  is  cunended  by 
removing  paragraph  (k). 

PART  27— MISCELLANEOUS 
WIRELESS  COMMUNICATIONS 
SERVICES 

■  3.  The  authority  citation  for  part  27 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  301,  302,  303, 
307,  309,  332,  336,  and  337  unless  otherwise 
noted. 

■  4.  Section  27,1  is  amended  by  revising 
paragraph  (b)(2)  to  read  as  follows: 


§27.1  Basis  and  purpose. 

it  it  it  -k  ir 

(b)  *  *  * 

(2)  746-758  MHz,  775-788  MHz,  and 
805-806  MHz. 

***** 

§27.4  [Amended] 

■  5.  Section  27.4  is  amended  by 
removing  the  following  definitions  “700 
MHz  Public/Private  Partnership,” 
“Network  Assets  Holder,”  “Network 
Sharing  Agreement  (NSA)”  Operating 
Company,”  “Public  Safety  Broadband 
License,”  “Special  Purpose  Bankruptcy 
Remote  Entity  Public  Safety  Broadband 
Licensee,”  “Shared  Wireless  Broadband 
Network,”  “Special  Purpose  Bankruptcy 
Remote  Entity,”  “Upper  700  MHz  D 
Block  license,”  “Upper  700  MHz  D 
Block  licensee.” 

■  6.  Section  27.5  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  27.5  Frequencies. 
*****  ' 

(b)  746-758  MHz.  775-788  MHz,  and 
805-806  MHz  bands.  The  following 
frequencies  are  available  for  licensing 
pursuant  to  this  part  in  the  746-758 
MHz,  775-788  MHz,  and  805-806  MHz 
bands: 

(1)  Two  paired  channels  of  1 
megahertz  each  are  available  for 
assignment  in  Block  A  in  the  757-758 
MHz  and  787-788  MHz  bands. 

(2)  Two  paired  channels  of  1 
megahertz  each  are  available  for 
assignment  in  Block  B  in  the  775-776 
MHz  and  805-806  MHz  bands. 

(3)  Two  paired  channels  of  11 
megahertz  each  are  available  for 
assignment  in  Block  C  in  the  746-757 
MHz  and  776-787  MHz  bands.  In  the 
event  that  no  licenses  for  two  channels 
in  this  Block  C  are  assigned  based  on 
the  results  of  the  first  auction  in  which 
such  licenses  were  offered  because  the 
auction  results  do  not  satisfy  the 
applicable  reserve  price,  the  spectrum 
in  the  746-757  MHz  and  776-787  MHz 
bands  will  instead  be  made  available  for 
assignment  at  a  subsequent  auction  as 
follows: 

(i)  Two  paired  channels  of  6 
megahertz  each  available  for  assignment 
in  Block  Cl  in  the  746-752  MHz  and 
776-782  MHz  bands. 

(ii)  Two  paired  channels  of  5 
megahertz  each  available  for  assignment 
in  Block  C2  in  the  752-757  MHz  and 
782-787  MHz  bands. 
***** 

Subpart  N — [Removed] 

■  7.  Remove  subpart  N,  consisting  of 
§§27.1301  through  27.1340. 


PART  90— PRIVATE  LAND  MOBILE 
RADIO  SERVICES 

■  8.  The  authority  citation  for  part  90  is 
amended  to  read  as  follows: 

Authority:  Sections  4(i),  11,  303(g),  303(r), 
and  332(c)(7)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154(i),  161, 
303(g),  303(r),  and  332(c)(7),  and  Title  VI  of 
the  Middle  Class  Tax  Relief  and  Job  Creation 
Act  of  2012,  Pub.  L.  112-96, 126  StaL  156. 

■  9.  Section  90.7  is  amended  by 
removing  the  following  definitions  “700 
MHz  Public/Private  Partnership,” 
“Network  Assets  Holder,”  “Network 
Sharing  Agreement  (NSA),”  “Operating 
company,”  “Public  safety  broadband  - 
license,”  “Public  Safety  Broadband 
Licensee,”  “Public  safety  broadband 
network  operator,”  “Shared  Wireless 
Broadband  Network,  ”  “Special  Purpose 
Bankruptcy  Remote  Entity,”  “Upper  700 
MHz  D  Block  license,”  “Upper  700  MHz 
D  Block  licensee,”  and  adding.the 
definition  “First  Responder  Network 
Authority”  to  read  as  follows: 

§90.7  Definitions. 
***** 

First  Responder  Network  Authority. 
An  entity  established  by  the  Middle 
Class  Tax  Relief  and  Job  Creation  Act- of 
2012  as  an  independent  authority 
within  the  National 
Telecommunications  and  Information 
Administration  and  designated  by  that 
statute  to  hold  a  nationwide  license 
associated  with  the  758-769  MHz  and 
788-799  MHz  bands  for  use  in 
deploying  a  nationwide  public  safety 
broadband  network. 
***** 

§90.18  [Removed] 

■  10.  Section  90.18  is  removed. 

■  11.  Add  §  90.19  to  read  as  follows: 

§90.19  Nationwide  Public  Safety 
Broadband  Network. 

Pursuant  to  the  Middle  Class  Tax 
Relief  and  Job  Creation  Act  of  2012, 
Public  Law  112-96, 126  Stat.  156 
(2012),  the  758-769  MHz  and  788-799 
MHz  bands  are  allocated  for  use  by  the 
First  Responder  Network  Authority  to 
deploy  a  nationwide  public  safety 
broadband  network  as  prescribed  by 
statute. 

■  12.  Section  90.20  is  amended  in  the 
table  in  paragraph  (c)(3)  by  removing 
the  entries  for  “763  to  775”  and  “793  to 
“805”  and  adding  in  their  place  entries 
for  “758  to  775”  and  “788  to  805”  and 
by  revising  paragraph  (d)(77)  to  read  as 
follows: 

§90.20  Public  Safety  Pool. 
***** 

(c)  *  *  * 
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(3)  Frequencies. 

*  Public  Safety  Pool  Frequency  Table 

Frequency  or  band 

Class  of  station(s) 

Limitations  Coordinator 

758  to  775  . 

788  to  805  . 

*  *  * 

. .  Base,  mobile . 

.  Mobile  . 

77  PX 

77  PX 

(d)  *  *  * 

(77)  ■Subpart  R  of  this  part  contains 
rules  for  assignment  of  channels  in  the 
758-775  MHz  and  788-805  MHz  hands. 
***** 

Subpart  R — Regulations  Governing  the 
Licensing  and  Use  of  Frequencies  in 
the  758-775  and  788-805  MHz  Bands 

■  13.  Revise  the  subpart  heading  to 
subpart  R  to  read  as  set  forth  above. 

■  14.  Section  90.521  is  amended  by 
revising  the  first  sentence  to  read  as 
follows: 

§  90.521  Scope. 

This  subpart  sets  forth  the  regulations 
governing  the  licensing  and  operations 
of  all  systems  operating  in  the  758-775 
MHz  and  788-805  MHz  frequency 
bands.  *  *  * 

***** 

§90.528  [Removed] 

■  15.  Remove  §90.528. 

■  16.  Section  90.531  is  amended  by 
revising  the  introductory  text  and 
paragraph  (g)  to  read  as  follows: 

§90.531  Band  plan. 

This  section  sets  forth  the  band  plan 
for  the  758-775  MHz  and  788-805  MHz 
public  safety  bands. 
***** 

(g)  Broadband.  The  758-768  MHz  and 
788-798  MHz  bands  are  allocated  for 
broadband  communications. 

■  17.  Add  §  90.532  to  read  as  follows: 

§  90.532  Licensing  of  the  758-769  MHz  and 
788-799  MHz  Bands. 

Pursuant  to  Section  6201  of  the 
Middle  Class  Tax  Relief  and  Job 
Creation  Act  of  2012,  Public  Law  112- 
96,  126  Stat.  156  (2012),  a  nationwide 
license  for  use  of  the  758-769  MHz  and 
788-799  MHz  bands  shall  be  issued  to 
the  First  Responder  Network  Authority 
for  a  initial  license  term  of  ten  years 
,  from  the  date  of  the  initial  issuance  of 
the  license.  Prior  to  expiration  of  the 
term  of  such  initial  license,  the  First 
Responder  Network  Authority  shall 
submit  to  the  Commission  an  * 


application  for  the  renevyal  of  such 
license.  Such  renewal  application  shall 
demonstrate  that,  during  the  preceding 
license  term,  the  First  Responder 
Network  Authority  has  met  the  duties 
and  obligations  set  forth  under  the 
foregoing  Act.  A  renewal  license  shall 
be  for  a  term  not  to  exceed  ten  years. 

Subpart  AA  [Removed] 

■  18.  Remove  subpart  AA,  consisting  of 
§§  90.1401  through  90.1440. 

[FR  Doc.  2012-25235  Filed  10-11-12;  11:15  am] 
BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  0907271173-0629-03] 

RIN  0648-XC135 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  2012 
Commercial  Accountability  Measure 
and  Closure  for  South  Atlantic  Gag 
and  South  Atlantic  Shallow-Water 
Grouper 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atrnospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  closure. 

SUMMARY:  NMFS  implements 
accountability  measures  (AMs)  for  the 
commercial  sector  for  gag  in  the 
exclusive  economic  zone  (FEZ)  of  the 
South  Atlantic.  Commercial  landings  for 
gag,  as  estimated  by  the  Science 
Research  Director,  are  projected  to  reach 
the  commercial  annual  catch  limit 
(ACL)  on  October  20,  2012.  Therefore, 
NMFS  closes  the  commercial  sector  for 
gag  and  all  other  South  Atlantic 
Shallow-Water  Grouper  (SASWG)  on 
October  20,  2012  for  the  remainder  of 
the  2012  fishing  year,  through  December 
31,  2012.  Because  there  is  a  January 
through  April  seasonal  closure  for 


SASWG,  SASWG  will  not  reopen  until 
May  1,  2013.  In  the  South  Atlantic, 
SASWG  means  gag,  black  grouper,  red 
grouper,  scamp,  red  hind,  rock  hind, 
yellowmouth  grouper,  yellowfin 
grouper,  graysby,  and  coney.  This  action 
is  necessary  to  reduce  overfishing  of  the 
South  Atlantic  gag  and  other  SASWG 
resources, 

DATES:  This  rule  is  effective  12:01  a.m., 
local  time,  October  20,  2012,  until  12:01 
a.m.,  local  time,  January  1,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  Hayslip,  telephone:  727-824- 
5305,  email:  ^  ' 

Catherine.HaysIip@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

snapper-grouper  fishery  of  the  South 
Atlantic  is  managed  under  the  Fishery 
Management  Plan  for  the  Snapper- 
Grouper  Fishery  of  the  South  Atlantic 
Region  (FMP).  Gag  in  the  South  Atlantic 
are  managed  under  this  FMP.  The  FMP 
was  prepared  by  the  South  Atlantic 
Fishery  Management  Council  and  is 
implemented  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622. 

The  commercial  ACL  (commercial 
quota)  for  gag  in  the  South  Atlantic  is 
352,940  lb  (160,091  kg),  gutted  weight, 
for  the  current  fishing  year,  as  specified 
in  50  CFR  622.42(e)(7). 

In  accordance  with  regulations  at  50 
CFR  622.49(b)(3)(i),  NMFS  is  required  to 
close  the  commercial  sector  for  gag  and 
all  other  SASWG  when  the  commercial 
AGL  (commercial  quota)  for  gag  has 
been  reached,  or  is  projected  to  be 
reached,  by  filing  a  notification  to  that 
effect  with  the  Office  of  the  Federal 
Register.  NMFS  has  determined  that  the 
commercial  ACL  (commercial  quota)  for 
South  Atlantic  gag  will  be  reached  by 
October  20.  Accordingly,  the 
commercial  sector  for  South  Atlantic 
gag  and  all  other  SASWG'is  closed 
effective  12:01  a.m.,  local  time,  October 
20,  2012,  until  12:01  a.m.,  local  time, 
January  1,  2013.  The  recreational  sector 
will  continue  to  remain  open  until 
December  31,  2012. 


62464 


Federal  Register / Vol.  77,  No.  199 /Monday,  October  15,  2012 /Rules  and  Regulations 


Additionally,  a  seasonal  closure  is  in 
place  for  the  recreational  and 
commercial  sectors  for  gag  and  all  other 
SASWG  from  January  through  April 
each  fishing  year  as  specified  in  50  CFR 
622.35(j).  Therefore,  the  commercial 
harvest  of  gag  and  all  other  SASWG  will 
not  commence  imtil  May  1,  2013. 

The  operator  of  a  vessel  with  a  valid 
commercial  vessel  permit  for  South 
Atlantic  snapper-grouper  having  gag  or 
other  SASWG  onboard  must  have 
landed  and  bartered,  traded,  or  sold 
such  gag  or  other  SASWG  prior  to  12:01 
a.m.,  local  time,  October  20,  2012. 

During  this  commercial  closure,  the  bag 
limit  and  possession  limits  specified  in 
50  CFR  622.39(d)(1)  and  (d)(2), 
respectively,  apply  to  all  harv'est  or 
possession  of  gag  or  other  SASWG  in  or 
from  the  South  Atlantic  EEZ,  and  the 
sale  or  purchase  of  gag  or  other  SASWG 
taken  from  the  EEZ  is  prohibited.  The 
prohibition  on  sale  or  purchase  does  not 
apply  to  the  sale  or  purchase  of  gag  or 
other  SASWG  that  were  harvested, 
landed  ashore,  and  sold  prior  to  12:01 
a.m.,  local  time,  October  20,  2012,  and 
were  held  in  cold  storage  by  a  dealer  or 
processor.  For  a  person  on-board  a 
vessel  for  which  a  Federal  commercial 
permit  for  the  South  Atlantic  snapper- 
grouper  fishery  has  been  issued,  die  sale 
and  purchase  provisions  of  the 
commercial  closure  for  gag  or  other 
SASWG  would  apply  regardless  of 
whether  the  fish  are  harvested  in  state 
or  Federal  waters,  as  specified  in  50 
CFR  622.43(a)(5)(iii). 

During  the  seasonal  closure  for  the 
recreational  and  commercial  sectors  for 
gag  and  all  other  SASWG  from  January 
through  April  each  fishing  year,  no 
person  may  fish  for,  harvest,  or  possess 
in  or  from  the  South  Atlantic  EEZ  any 
SASWG.  In  addition,  for  a  person  on 
board  a  vessel  for  which  a  valid  Federal 
commercial  or  charter  vessel/headboat 
permit  for  South  Atlantic  snapper^ 
grouper  has  been  issued,  the  provisions 
of  this  closure  apply  in  the  South 
Atlantic,  regardless  of  where  such  fish 
are  harvested,  i.e.,  in  state  or  Federal 
waters  as  specified  in  50  CFR  622.35(j). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
(AA),  finds  that  the  need  to  immediately 
implement  this  action  to  close  the 
commercial  sector  for  gag  and  other 
SASWG  constitutes  good  cause  to  waive 
the  requirements  to  provide  prior  notice 
and  opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  in  5 
U.S.C.  553(b)(B),  as  such  procedures 
would  be  unnecessary  and  contrary  to 


the  public  interest.  Such  procedures 
would  be  unnecessary  because  the  rule 
itself  has  been  subject  to  notice  and 
comment,  emd  all  that  remains  is  to 
notify  the  public  of  the  closure. 
Allowing  prior  notice  and  opportunity 
for  public  comment  is  contrary  to  the 
public  interest  because  of  the  need  to 
immediately  implement  this  action  to 
protect  gag  since  the  capacity  of  the 
fishing  fleet  allows  for  rapid  harvest  of 
the  quota.  Prior  notice  and  opportunity 
for  public  comment  would  require  time 
and  would  potentially  result  in  a 
harvest  well  in  excess  of  the  established 
commercial  ACL  (commercial  quota). 

For  the  aforementioned  reasons,  the 
AA  also  finds  good  cause  to  waive  the 
30-day  delay  in  the  effectiveness  of  this 
action  under  5  U.S.C.  553(d)(3). 

This  action  is  taken  under  50  CFR 
622.43(a)  and  is  exempt  from  review 
imder  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  October  10,  2012. 

Emily  H.  Menashes, 

Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  2012-25262  Filed  10-10-12;  4:15  pm] 
BILUNG  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-02] 

RIN  0648-XC288 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Using  Pot  Gear  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Temporary  rule;  closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Pacific  cod  by  vessels  using 
pot  gear  in  the  Central  Regulatory  Area 
of  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
2012  Pacific  cod  total  allowable  catch 
apportioned  to  vessels  using  pot  gear  in 
the  Central  Regulatory  Area  of  the  GOA. 
DATES;  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  October  12,  2012,  through 
2400  hrs,  A.l.t.,  December  31,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Obren  Davis,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 


GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 
Regulations  governing  sideboard 
protections  for  GOA  groundfish 
fisheries  appear  at  subpart  B  of  50  CFR 
part  680.  • 

The  2012  Pacific  cod  total  allowable 
catch  (TAC)  apportioned  to  vessels- 
using  pot  gear  in  the  Central  Regulatory 
Area  of  the  GOA  is  11,755  metric  tons 
(mt),  as  established  by  the  final  2012 
and  2013  harvest  specifications  for 
groundfish  of  the  GOA  (77  FR  15194, 
March  14,  2012). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 

NMFS  (Regional  Administrator)  has 
determined  that  the  2012  Pacific  cod 
TAC  apportioned  to  vessels  using  pot 
gear  in  the  Central  Regulatory  Area  of 
the  GOA  will  soon  be  reached. 

Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  11,755  mt  and  is  setting 
aside  the  remaining  0  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by 
vessels  using  pot  geeir  in  the  Central 
Regulatory  Area  of  the  GOA.  After  the 
effective  date  of  this  closure  the 
maximum  retainable  amounts  at 
§  679.20(e)  and  (f)  apply  at  any  time 
during  a  trip. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained' 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
impracticable  and  contrary  to  the  public 
interest.  This  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  prevent  NMFS  from 
responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  would 
delay  the  directed  fishing  closure  of 
Pacific  cod  for  vessels  using  pot  gear  in 
the  Central  Regulatory  Area  of  the  GOA. 
NMFS  was  unable  to  publish  a  notice 
providing  time  for  public  comment 
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because  the  most  recent,  relevant  data 
only  became  available  as  of  October  9, 
2012. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 


the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  hy  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority;  16  U.S.C.  1801  et  seq.  » 


Dated:  October  10,  2012. 

Emily  H.  Menashes, 

Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  2012-25260  Filed  10-10-12;  4:15  pm] 
BILLING  CODE  3510-22-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 2-0946;  Directorate 
Identifier  2012-CE-037-AD] 

RIN  212<>-AA64 

Airworthiness  Directives;  GA200  (Pty) 
Ltd  Airplanes 

agency:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  all 
GAZOO  (Pty)  Ltd  Models  GAZOO  and 
GAZOOC  airplanes  that  would  revise  an 
existing  AD.  This  proposed  AD  results 
from  mandatory  continuing 
airworthiness  information  (MCAI) 
originated  by  an  aviation  authority  of 
another  country  to  identify  and  correct 
an  unsafe  condition  on  an  aviation 
product.  The  MCAI  describes  the  unsafe 
condition  as  failure  of  the  wing  strut 
bolt  through  the  main  spar.  We  are 
issuing  this  proposed  AD  to  require 
actions  to  address  the  unsafe  condition 
on  these  products. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  bv  November  Z9, 

ZOIZ. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  Go  to 
http://wn’w.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  (Z0Z)493-ZZ51. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
WlZ— 140,  IZOO  New  Jersey  Avenue  SE., 
Washington,  DC  Z0590. 

•  Hand  Delivery':  U.S.  Department  of 
‘Transportation,  Docket  Operations,  M- 

30,  West  Building  Ground  Floor,  Room 
WlZ-140,  IZOO  New  Jersey  Avenue  SE., 
Washington,  DC  Z0590,  between  9  a.m. 


and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  GippsAero, 
P.O.  Box  881,  Morweir,  Victoria  3840, 
Australia,  telephone:  +  61  (0)  3  517Z 
IZOO;  fax  +  61  (0)  3  517Z  IZOl;  email:* 
support@gippsaero.com;  Internet: 
WH'w.gippsaero.com.  You  may  review 
copies  of  the  referenced  service 
information  at  the  FAA,  Small  Airplane 
Directorate,  901  Locust,  Kansas  City, 
Missouri  64106.  For  information  on  the 
availability  of  this  material  at  the  FAA, 
call  (816)  3Z9-4148. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
mvw.reguIations.gov;  or  in  person  at  the 
Docket  Management  Facility  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this'  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(telephone  (800)  647-55Z7)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 

Missouri  64106;  telephone:  (816)  3Z9- 
4059;  fax:  (816)  3Z9-4090:  email: 
doug.rudolph@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 
ADDRESSES  section.  Include  “Docket  No. 
FAA-ZOlZ-0946:  Directorate  Identifier 
Z01Z-CE-037-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this  ‘ 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
reguIations.gov,  including  any  personal 
information  you  provide.  We  will  also 
post  a  report  summarizing  each 


substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

On  August  31,  ZOIZ,  we  issued  AD 
ZOlZ-18-10,  Amendment  39-17187  (77 
FR  55686,  September  11,  ZOIZ).  That 
AD  required  actions  intended  to  address 
an  unsafe  condition  on  the  products 
listed  above. 

Since  we  issued  AD  ZOlZ-18-10, 
Amendment  39-17187  (77  FR  55686, 
September  11,  ZOIZ),  the  Civil  Aviation’ 
Safety  Authority  (CASA),  which  is  the 
aviation  authority  for  the 
Commonwealth  of  Australia,  has  issued 
AD  AD/GAZOO/1,  Amendment  1,  dated 
September  Zl,  ZOIZ  (referred  to  after 
this  as  “the  MCAI”),  to  correct  an  unsafe 
condition  for  the  specified  products. 

The  MCAI  states: 

As  a  result  of  a  reported  case  of  failure  of 
a  strut  on  a  GAZOOC  aircraft,  GippsAero  has 
issued  a  mandatory  service  bulletin  to  alert 
operators  and  maintenance  organisations  and 
to  provide  inspection  and  rectification 
actions. 

This  Airworthiness  Directive  makes  this 
inspection  and  rectification  action 
mandatory.  Failure  to  complete  the  actions 
required  by  this  service  bulletin  may  result 
in  wing  strut  bolt  failure,  resulting  in  wing 
structural  failure. 

Amendment  1  is  issued  to  revise  the  repeat 
inspection  compliance  time  to  500  hours 
(previously  100  hours).  The  requirement 
service  bulletin  is  also  revised  to  provide  a 
corrective  action  if  the  inboard  (upper)  strut 
fitting  hole  is  found  to  be  larger  than 
specified.  The  initial  inspection  compliance 
time  of  10  hours  remains  unchanged. 

This  proposed  AD  would  retain  the 
actions  required  in  AD  ZOlZ-18-10, 
Amendment  39-17187  (77  FR  55686, 
September  11,  ZOIZ),  change  the 
compliance  time  for  the  repetitive 
inspections,  and  incorporate  the  revised 
service  bulletin.  You  may  obtain  further 
information  by  examining  the  MCAI  in 
the  AD  docket. 

Relevant  Service  Information 

GippsAero  has  issued  Mandatory 
Service  Bulletin  SB-GAZOO-ZOlZ-08, 
Issue  Z,  dated  September  4,  ZOIZ.  The 
actions  described  in  this  service 
information  are  intended  to  correct  the 
unsafe  condition  identified  in  the 
MCAI. 

FAA’s  Determination  and  Requirements 
of  the  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
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country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  this  State  of 
Design  Authority,  they  have  notified  us 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all 
information  and  determined  the  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
will  affect  3  products  of  U.S.  registry. 

We  also  estimate  that  it  would  take 
about  2  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $85  per  work-hour. 

Based  on  these  figures,  we  estimate 
the  cost  of  the  proposed  AD  on  U.S. 
operators  to  be  $510,  or  $170  per 
product. 

In  addition,  we  estimate  that  any 
necessary  follow-on  actions  would  take 
about  2  work-hours  and  require  parts 
costing  $400,  for  a  cost  of  $570  per 
product.  We  have  no  way  of 
determining  the  number  of  products 
that  may  need  these  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safetydn  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 
We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

2.  The  FAA  amends  §  39.13  by 
removing  Amendment  39-17187  (77  FR 
55686,  September  11,  2012),  and  adding 
the  following  new  AD: 

GA200  (Pty)  Ltd:  Docket  No.  FAA-2012- 
0946;  Directorate  Identifier  2012-CE-037- 
AD. 

(a)  Comments  Due  Date 

We  must  receive  comments  by  November 
29, 2012. 

(b)  Affected  ADs 

This  AD  revises  AD  2012-18-10, 
Amendment  39-17187  (77  FR  55686, 
September  11,  2012). 

(c)  Applicability 

This  AD  applies  to  GA200  (Pty)  Ltd  Models 
GA200  and  GA200C  airplanes,  all  serial 
numbers,  certificated  in  any  category. 

(d)  Subject 

Air  Transport  Association  of  America 
(ATA)  Code  57:  Wings. 

(e)  Reason 

This  AD  was  prompted  by  mandatory 
continuing  airworthiness  information  (MCAI) 
issued  by  the  aviation  authority  of  another 
country  to  identify  and  correct  an  unsafe 
condition  on  an  aviation  product.  The  MCAI 
describes  the  unsafe  condition  as  failure  of 
the  wing  strut  bolt  through  the  main  spar.  We 
are  issuing  this  AD  to  prevent  failure  of  the 
wing  strut  bolt,  which  could  result  in  wing 
failure. 


(f)  Actions  and  Compliance 

Unless  already  done,  do  the  following 
actions. 

(1)  Within  10  hours  time-in-service  (TIS) 
after  September  14,  2012  (the  effective  date 
retained  from  AD  2012-18-10,  Amendment 
39-17187  (77  FR  55686,  September  11, 

2012)),  inspect  the  inboard  strut  fitting 
following  GippsAero  Mandatory  Service 
Bulletin  SB-GA200-2012-08,  Issue  1,  dated 
August  22,  2012;  or  GippsAero  Mandatory 
Service  Bulletin  SB-GA200-2012-08,  Issue 
2,  dated  September  4,  2012.  Repetitively 
thereafter  inspect  at  intervals  not  to  exceed 
500  hours  TIS  following  GippsAero 
Mandatory  Service  Bulletin  SB-GA200- 
2012-08,  Issue  2,  dated  September  4,  2012. 

(2)  If  the  100-hour  TIS  repetitive  inspection 
previously  required  in  AD  2012-18-10, 
Amendment  39-17187  (77  FR  55686, 
September  11,  2012)  has  already  been  done 
before  the  effective  date  of  this  AD  following 
GippsAero  Mandatory  Service  Bulletin  SB- 
GA200-2012-08,  Issue  1,  dated  August  22, 
2012,  the  next  required  inspections  are  due 
at  intervals  not  to  exceed  500  hours  TIS  after 
the  last  inspection  following  GippsAero 
Mandatory  Service  Bulletin  SB-GA200- 
2012-08,  Issue  2,  dated  September  4,  2012. 

(3)  If  any  discrepancies  are  found  during 
any  of  the  inspections  required  by  paragraphs 

(f) (1)  and  (f)(2)  of  this  AD,  before  further 
flight  after  the  inspection  in  which  the 
discrepancy  is  found,  take  all  necessary 
corrective  actions  following  GippsAero 
Mandatory  Service  Bulletin  SB-GA200- 
2012-08,  Issue  1,  dated  August  22,  2012;  or 
GippsAero  Mandatory  Service  Bulletin  SB- 
GA200-2012-08,  Issue  2,  dated  September  4, 
2012. 

(g)  Other  FAA  AD  Provisions 

The  following  provisions  also  apply  to  this 
AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  Standards  Office, 
FAA,  has  the  authority  to  approve  AMOCs 
for  this  AD,  if  requested  using  the  procedures 
found  in  14  CFR  39.19.  Send  information  to 
ATTN:  Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-^059;  fax:  (816)  329- 
4090;  email:  doug.rudoIph@faa.gov.  Before 
using  any  approved  AMOC  on  any  airplane 
to  which  the  AMOC  applies,  notify  your 
appropriate  principal  inspector  (PI)  in  the 
FAA  Flight  Standards  District  Office  (FSDO), 
or  lacking  a  PI,  your  local  FSDO. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Elesign  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(3)  Reporting  Requirements:  For  any 
reporting  requirement  in  this  AD,  a  federal 
agency  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  nor 
shall  a  person  be  subject  to  a  penalty  for 
failure  to  comply  with  a  collection  of 
information  subject  to  the  requirements  of 
the  Paperwork  Reduction  Act  unless  that 
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collection  of  information  displays  a  current 
valid  0MB  Ckjntrol  Number.  The  0MB 
Control  Number  for  this  information 
collection  is  2120-0056.  Public  reporting  for 
this  collection  of  information  is  estimated  to 
be  approximately  5  minutes  per  response, 
including  the  time  for  reviewing  instructions, 
completing  and  reviewing  the  collection  of 
information.  All  responses  to  this  collection 
of  information  are  mandatory.  Comments 
concerning  the  accuracy  of  this  burden  and 
suggestions  for  reducing  the  burden  should 
be  directed  to  the  FAA  at:  800  Independence 
Ave.  SW.,  Washington,  DC  20591,  Attn: 
Information  Collection  Clearance  Officer, 
AES-200. 

(h)  Related  Information 

Refer  to  MCAI  Civil  Aviation  Safety 
Authority  (CASA)  AD  AD/GA200/1, 
Amendment  1,  dated  September  21,  2012; 
GippsAero  Mandatory  Service  Bulletin  SB- 
GA200-2012-08,  Issue  1,  dated  August  22, 
2012;  and  GippsAero  Mandatory  Service 
Bulletin  SB-GA200-2012-08,  Issue  2,  dated 
September  4,  2012,  for  related  information. 
For  service  information  related  to  this  AD, 
contact  GippsAero,  P.O.  Box  881,  Morwell, 
Victoria  3840,  Australia,  telephone:  +  61  (0) 

3  5172  1200;  fax  +  61  (0)  3  5172  1201;  email: 
support@gippsaero.com;  Internet: 
v\,T\'w. ffppsaero.com.  You  may  review  copies 
of  the  referenced  service  information  at  the 
FAA,  Small  Airplane  Directorate,  901  Locust, 
Kansas  City,  Missouri  64106.  For  information 
on  the  availability  of  this  material  at  the 
FAA,  call  (816)  329-4148. 

Issued  in  Kansas  City,  Missouri,  on 
October  9,  2012. 

Earl  Lawrence, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

|FR  Doc.  2012-25253  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart  71 

Docket  No.  FAA-201 2-0971;  Airspace 
Docket  No.  12-ASO-31 

RIN  2120-AA66 

Proposed  Amendment  of  VOR  Federal 
Airway  V-537,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  action  proposes  to 
modify  VHF  omnirange  (VOR)  Federal 
airway  V-537  in  CJeorgia.  The  FAA  is 
proposing  this  action  to  realign  the 
route  due  to  the  scheduled 
decommissioning  of  the  Moultrie,  GA, 
VOR/DME  facility  which  forms  a  point 
along  the  route. 


DATES:  Comments  must  be  received  on 
or  before  November  29,  2012. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  U.S.  Department  of 
Transportatien,  Docket  Operations,  M- 
30, 1200  New  Jersey  Avenue  SE.,  West 
Building  Ground  Floor,  Room  Wl 2-140, 
Washington,  DC  20590-0001;  telephone: 
(202)  366-9826.  You  must  identify  FAA 
Docket  No.  FAA-2012-0971  and 
Airspace  Docket  No.  12-ASO-31  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  through  the 
Internet  at  http://wi\'w.regulations.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  Policy  and  ATC 
Procedures  Group,  Office  of  Airspace 
Services,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  (FAA  Docket  No.  FAA- 
2012-0971  and  Airspace  Docket  No.  12- 
ASC)-31)  and  be  submitted  in  triplicate 
to  the  Docket  Management  Facility  (see 
ADDRESSES  section  for  address  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  at 
http:/ /w'wiv.regulations.gov. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  “Comments  to  FAA 
Docket  No.  FAA-2012-0971  and 
Airspace  Docket  No.  12-ASC)-31.”  The 
postcard  will  be  date/time  stamped  and 
returned  to  the  commenter. 

All  communications  received  on  or 
before  the  specified  comment  closing 
date  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposal  contained  in  this  action  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
comment  closing  date.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 


with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRM’s 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://www.regulations.gov. 

You  may  review  the  public  docket 
containing  the  proposal,  any  comments 
received  and  any  final  disposition  in 
person  in  the  Dockets  Office  (see 
ADDRESSES  section  for  address  and 
phone  number)  between  9:00  a.m.  and 
5:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  An  informal 
docket  may  also  be  examined  during 
normal  business  hours  at  the  office  of 
the  Eastern  Service  Center,  Federal 
Aviation  Administration,  Room  210, 

1701  Columbia  Ave.,  College  Park,  GA, 
30337. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRM’s  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  267-9677,  for  a  copy  of  Advisory 
Circular  No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14,  Code  of  Federal  Regulations 
(14  CFR)  part  71  to  modify  the 
description  of  VOR  Federal  airway  V- 
537.  The  Moultrie,  GA,  VOR/DME, 
which  forms  a  point  along  the  route,  is 
scheduled  to  be  decommissioned,  thus 
the  route  description  would  be 
redefined  to  provide  for  the  continuity 
of  V-537. 

Specifically,  V-537  extends  between 
Palm  Beach,  FL,  and  Macon,  GA.  In 
order  to  maintain  the  current  ground 
track  of  the  airway,  the  FAA  would 
redefine  the  position  of  the  Moultrie, 

GA,  VOR/DME  with  a  navigation  fix 
formed  by  the  intersection  of  the 
Greenville,  FL,  VORTAC  001°(T)/ 
360°(M)  and  the  Macon,  GA,  VORTAC 
185‘’(T)/184°(M)  radials. 

VOR  Federal  airways  are  published  in 
paragraph  6010,  of  FAA  Order  7400.9W 
dated  August  8,  2012,  and  effective 
September  15,  2012,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  VOR  Federal  airway  listed  in 
this  document  would  be  subsequently 
published  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.' 
Therefore,  this  proposed  regulation;  (1) 

Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12866;  (2)  is  not 
a  “significant  rule”  under  Department  of 
Transportation  (DOT)  Regulatory 
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Policies  and  Procedures  (44  FR  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedures  and  air  navigation,  it  is 
certified  that  this  proposed  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  safety  is  found  in 
Title  49  of  the  United  States  Code. 
Subtitle  I,  Section  106  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII,  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency’s  authority. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A,  Subpart  I,  Section 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  necessary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  use  of  airspace.  This  regulation 
is  within  the  scope  of  that  authority  as 
it  modifies  the  route  structure  as 
required  to  preserve  the  safe  and 
efficient  flow  of  air  traffic  within  the 
National  Airspace  System. 

Environmental  Review 

This  proposal  will  be  subject  to  an 
environmental  analysis  in  accordance 
with  FAA  Order  1050. lE, 
“Environmental  Impacts:  Policies  and 
Procedures”  prior  to  any  FAA  final 
regulatory  action. 

List  of  Subjects  in  14  CFR  Part  71 

Airepace,  Incorporation  by  reference, 
Navigation  (air).  - 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400.9VV, 
Airspace  Designations  and  Reporting 
Points,  Dated  August  8,  2012  and 


effective  September  15,  2012,  is 
amended  as  follows: 
***** 

Paragraph  6010 — Domestic  VOR  Federal 
Airways 

V-537  [Amended] 

From  Palm  Beach,  FL;  INT  Palm  Beach 
356°  and  Treasure,  FL,  143°  radials;  Treasure: 
INT  Treasure  3i8°  and  Orlando.  FL,  140° 
radials;  INT  Orlando  140°  and  Melbourne,  FL 
298°  radials:  INT  Melbourne  298°  and  Ocala, 
FL  145°  radials;  Ocala;  Gators,  FL;  Greenville, 
FL;  INT  Greenville  001°(T)/360°(M)  and 
Macon,  GA,  185°(T)/184°(M)  radials  to 
Macon. 

Issued  in  Washington,  DC,  on  October  4, 
2012. 

Gary  A.  Norek, 

Manager,  Airspace  Policy  and  ATC 
Procedures  Group. 

[FR  Doc.  2012-25165  Filed  10-12-12;  8:45  am] 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
32  CFR  Part  300 
Defense  Logistics  Agency 

32  CFR  Part  1285 
RIN  0790-AI87 

[Docket  ID:  DOD-2012-OS-0019] 

Defense  Logistics  Agency  Freedom  of 
information  Act  Program 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Defense  Logistics  Agency 
(DLA)  proposes  to  revise  and  update  its 
existing  rule  concerning  the  DLA 
Freedom  of  Information  Act  (FOIA) 
Program.  This  rule  implements  changes 
to  conform  to  the  requirements  of  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  Public  Law  104- 
231,  and  the  OPEN  Government  Act  of 
2007,  Public  Law  110-175.  In  addition, 
part  1285  will  be  redesignated  as  part 
309. 

DATES:  Submit  comments  on  or  before 
December  14,  2012. 

ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  and/or  RIN 
number  and  title,  by  any  of  the 
following  methods; 

•  Federal  Rulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Federal  Docket  management 
System  Office,  480d  Mar'"  Center  Drive, 
East  Tower,  Suite  02G0G,  Alexandria, 
VA  22350-3100. 


.  Instructions:  All  submissions  received 
must  include  the  agency  name  and 
docket  number  or  Regulatory 
Information  Number  (RIN)  for  this 
Federal  Register  document.  The  general 
policy  for  comments  and  other 
submissions  ft’om  members  of  the  public 
is  to  make  these  submissions  available 
for  public  viewing  on  the  Internet  at 
http://www.regulations.gov  as  they  are 
received  without  change,  including  any 
personal  identifiers  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Deborah  Teer,  (703)  767-5247  or 
Deborah .  teer@dla.mil. 

SUPPLEMENTARY  INFORMATION:  This  rule 
supplements  32  CFR  part  286  to 
accommodate  specific  requirements  ofi 
the  DLA  FOIA  Program. 

Executive  Summary 

/.  Purpose  of  This  Regulatory  Action 

a.  This  rule  assigns  responsibilities 
and  establishes  policies  and  procedures 
for  a  uniform  DLA  Freedom  of 
Information  Act  program  pursuant  to 
the  provisions  of  the  Freedom  of 
Information  Act. 

b.  Authority:  5  U.S.C.  552. 

II.  Summary  of  the  Major  Provisions  of 
This  Regulatory  Action 

This  rule  implements  changes  to 
conform  to  the  requirements  of  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  Public  Law  104- 
231,  and  the  OPEN  Government  Act  of 
2007,  Public  Law  110-175. 

III.  Costs  and  Benefits  of  this  Regulatory 
Action 

This  regulatory  action  imposes  no 
monetary  costs  to  the  Agency  or  public. 
The  benefit  to  the  public  is  the  accurate 
reflection  of  the  Agency’s  FOIA  Program 
to  ensure  that  policies  and  procedures 
are  known  to  the  public. 

Regulatory  Procedures 

Executive  Order  12866,  “Regulatory 
Planning  and  Review”  and  Executive 
Order  13563,  “Improving  Regulation 
and  Regulatory  Review” 

It  has  been  certified  that  32  CFR  part 
300  does  not:  (1)  Have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
jcommunities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements. 
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grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  these  Executive  orders. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act”  (5  U.S.C.  Chapters) 

It  has  been  determined  that  32  CFR 
part  300  is  not  subject  to  the  Regulator^’ 
Flexibility  Act  because  it  would  not,  if 
promulgated,  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Public  Law  96-511,  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35) 

.It  has  been  determined  that  32  CFR 
part  300  does  not  impose  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

Public  Law  104-4,  Unfunded  Mandates 
Reform  Act  of  1995 

It  has  been  certified  that  32  CFR  part 
300  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Executive  Order  13132,  Federalism 

It  has  been  certified  that  32  CFR  part 
300  does  not  have  substantial  direct 
effects  on  the  states,  on  the  relationship 
between  the  national  government  and 
the  states,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

32  CFR  part  300  is  not  subject  to 
Executive  Order  13045. 

List  of  Subjects  in  32  CFR  Parts  300  and 
1285  Freedom  of  Information  Act. 

For  the  reasons  stated  in  the 
preamble,  DLA  proposes  to  redesignate 
32  CFR  part  1285  as  part  300  and  revise 
it  to  read  as  follows: ' 

TITLE  32— NATIONAL  DEFENSE 
CHAPTER  Xn— DEFENSE  LOGISTICS 
AGENCY 

PART  300  .  DEFENSE  LOGISTICS 
AGENCY  FREEDOM  OF  INFORMATION 
ACT  PROGRAM— 

Subpart  A — Gienerat  Provisions 

Sec. 

300.1  Piupose 

300.2  DLA  FOIA  regulatory  precedence 

300.3  Definitions 

300.4  Policy 


Subpart  B — Exemptions 

Sec. 

300.5  General 
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Subpart  A — General  Provisions 

§300.1  Purpose. 

This  part  provides  policies  and 
procedures  for  the  Defense  Logistics 
Agency  (DLA)  implementation  of  the 
Freedom  of  Information  Act  (FOIA)  (5 
U.S.C.  552).  This  part  supplements  and 
implements  the  Depeulment  of  Defense 
(DOD)  FOIA  Program  Regulation  (Refer 
to  32  CFR  part  286  [http:// 
www.gpoaccess.gov/cfr/index.h  tml)  and 
the  DOD  FOIA  Program  [http:// 

WWW. dod.mil/pubs/foi/ dfoi pof)  .This 
part  applies  to  DLA  Components  and 
takes  precedence  over  all  DLA 
regulations  that  supplement  the  FOIA 
program. 

§300.2  DLA  FOIA  regulatory  precedence. 

This  part  is  published  in  accordance 
with  the  authority  contained  in  5  U.S.C. 
552  and  32  CFR  parts  285  and  286.  It 
supplements  32  CFR  part  286  to 
accommodate  specific  requirements  of 
the  DLA  FOIA  Program.  For  all  FOIA 
issues  not  covered  by  this  part,  the  rules 
set  forth  in  32  CFR  part  286  will  govern. 

§300.3  Definitions. 

The  following  terms  and  meanings 
apply  for  the  purposes  of  this  part: 

(a)  Administrative  Appeal.  A  written 
request  by  a  member  of  the  public,  made 
under  the  FOIA,  to  DLA’s  Appellate 
Authority  requesting  reversal  of  an 
adverse  determination. 

(b)  Adverse  Determination.  Adverse 
determinations  may  include  decisions 
that:  Withhold  all  or  part  of  a  requested 
record;  deny  a  fee  category  claim  by  a 
requester;  deny  a  request  for  waiver  or 
reduction  of  fees;  deny  requesters 
challenge  of  fee  estimates;  denies  a 
request  for  expedited  processing;  state 
that  no  records  were  located;  or  what 
the  requester  believes  is  adverse  in 
nature. 

(c)  Appellate  Authority.  The  General 
Counsel,  DLA,  who  upon  receipt  of  an 
administrative  appeal,  reviews  an  initial 


determination  and  may  uphold,  reverse 
or  amend  any  adverse  determination. 

(d)  Consultation.  The  process 
whereby  a  document  is  sent  to  another 
DLA  or  DOD  Component  or  Federal 
agency  to  obtain  recommendations  on 
the  releasability  of  the  document  and  is 
returned  to  the  originator  for  further 
action. 

(e)  Defense  Freedom  of  Information 
Program  Office  (DFOIPO).  The  office 
responsible  for  the  formulation  and 
implementation  of  DOD  policy  guidance 
for  FOIA.  For  information  abput 
DFOIPO  refer  to  http://www.dod.mil/ 
pubs/foi/dfoipo/. 

(f)  Direct  Costs.  Expenditures  made  in 
searching  for,  reviewing,  and 
duplicating  documents  in  response  to  a 
FOIA  request.  Direct  costs  include,  for 
example,  the  salary  of  the  employee 
performing  the  work  (the  basic  rate  of 
pay  plus  16  percent  of  that  rate  to  cover 
benefits)  and  the  costs  of  operating 
duplicating  machinery.  Not  included  in 
direct  costs  are  overhead  expenses  such 
as  the  cost  of  space,  heating,  or  lighting 
the  facility  in  which  the  records  are 
stored. 

(1)  Search.  This  term  includes  all  time 
spent  looking,  both  manually  and 
electronically,  for  records  that  are 
responsive  to  a  FOIA  request,  such  as: 

(1)  Searching  for  responsive  emails  or 
electronic  documents  located  on 
individually-assigned  computers  or 
servers;  (2)  time  taken  by  a  programmer 
to  create  a  program  to  run  a  requested 
report  from  a  database;  or  (3)  searching 
through  hardcopy  files  to  include 
records  stored  at  a  Federal  Records 
Center.  The  term  “search”  also  includes 
a  page-by-page  and  line-by-line 
identification  of  a  record  to  determine  if 
it,  or  portions,  are  responsive  to  the 
request. 

(2)  Duplication.  The  process  of 
meiking  a  copy  of  a  document  in 
response  to  a  FOIA  request.  Copies  can 
take  the  form  of  paper,  microfiche, 
audiovisual  or  machine-readable 
documentation  (e.g.,  magnetic  tape  or 
compact  disc),  among  others.  Personnel 
time  spent  performing  tasks  to  enable  a 
computer  system  to  output  information 
in  a  particular  digital  form  or  format  for 
a  requester  is  considered  search  time,  as 
calculated  in  the  DoD  FOIA  Program 
Manual  (DoD  5400-07-M). 

(3)  Review.  The  examination  of 
documents  located  in  response  to  a 
FOIA  request  to  determine  withholding. 
Review  also  includes  the  time  taken  to 
redact  documents,  preparing  them  for 
release.  Review  does  not  include  the 
time  spent  resolving  general  legal  or 
policy  issues  regarding  the  application 
of  exemptions. 
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(g)  DLA  Component.  DLA 
Components  consist  of  Headquarters 
Organizations,  Primary  Level  Field 
Activities,  Defense  Business  Services, 
Regional  Commands,  and  other 
Organizational  entities.  A  description  of 
DLA  Components  can  be  found  at 
www.dla.mil. 

(h)  Electronic  Records.  Records 
(including  email)  created,  stored,  and 
retrieved  by  electronic  means. 

(i)  Federal  Agency.  This  term  is 
defined  at  5  U.S.C.  551(1)  and  5  U.S.C. 
552(f)(1). 

(j)  FOIA  Officer.  DLA  employee  who 
is  responsible  for  processing  FOIA 
requests  and  is  a  point  of  contact  for  the 
FOIA  program.  The  FOIA  Officer  grants 
or  denies  requests  for  fee  waivers  or 
expedited  processing  and  makes 
requester  category  determinations. 

(k)  FOIA  Public  Liaison.  The  member 
of  the  DLA  Headquarters  FOIA  staff  to 
whom  a  FOIA  requester  can  raise 
concerns  about  the  service  the  requester 
received  from  a  DLA  FOIA  Requester 
Service  Center. 

(l)  FOIA  Request.  A  written  request 
for  DLA  records  that  reasonably 
describes  the  record(s)  sought;  indicates 
a  willingness  to  pay  processing  fees, 
asks  for  their  statutory  entitlement  (if 
applicable),  or  requests  a  fee  waiver; 
includes  a  postal  mailing  address,  and 
contact  information.  A  FOIA  request 
meeting  these  conditions,  arriving  at  the 
DLA  FOIA  Requester  Service  Center  in 
possession  of  the  requested  records,  is 
considered  perfected  or  properly 
received  at  which  time  the  statutory 
time  limit  for  response  begins.  Written 
requests  may  be  received  by  postal 
service  or  other  commercial  delivery 
means,  by  facsimile,  or  electronically. 

(m)  DLA  FOIA  Requester  Service 
Center.  The  DLA  Office  authorized  to 
receive  and  process  FOIA  requests  and 
where  a  FOIA  requester  can  gain 
information  concerning  the  DLA  FOIA 
Program,  the  status  of  the  person’s  FOIA 
request,  or  information  about  the 
agency’s  FOIA  response.  Refer  to 
Appendix  A  of  this  part  for  locations  of 
FOIA  Requester  Service  Centers  or  for 
additional  information  refer  to  DLA’s 
public  web  site  at  www.dla.mil/FOIA- 
Privacy. 

(q)  Initial  Denial  Authbrity  (IDA).  By 
this  regulation,  the  Director,  DLA, 
delegates  to  Heads  of  DLA  Components 
the  authority  to  withhold  information 
requested  under  the  FOIA  pursuant  to 
one  or  more  of  the  nine  FOIA 
exemptions  and  to  confirm  that  no 
records  were  located  in  response  to  a 
request.  The  designation  of  IDA  may  be 
further  delegated  by  the  Heads  of  DLA 
Components  to  their  Deputies.  IDA’s 
may  also  deny  a  fee  category  claim  by 


a  requester,  deny  a  request  for  expedited 
processing,  deny  a  request  for  a  waiver 
or  reduction  of  fees,  or  review  a  fee 
estimate,  although  these  determinations 
are  usually  made  by  the  FOIA  Officer. 

(o)  Referral.  The  process  of 
transferring  records  found  in  response 
to  a  FOIA  request  to  another  DLA  or 
DOD  Component,  or  any  Federal  agency 
for  review  and  direct  response  to  the 
requester.  This  process  is  used  when 
documents  located  during  a  search  are 
found  to  have  originated  with  another 
DLA  or  DOD  Component,  or  Federal 
agency. 

§300.4  Policy. 

DLA  adopts  and  supplements  the 
DOD  FOIA  Program  policy  and 
procedures  codified  at  32  CFR  part  286, 
Subpart  A,  General  Provisions  and 
Subpart  B,  FOIA  Reading  Rooms  and  32 
CFR  part  285. 

(a)  General.  The  public  has  a  right  to 
information  concerning  the  activities  of 
its  Government.  DLA  policy  is  to 
conduct  its  aptivities  in  an  open  manner 
and  to  provide  the  public  maximum 
accurate  and  timely  information 
concerning  DLA  activities,  balanced 
with  the  need  for  security,  public  and 
private  interests  of  the  American 
people,  and  adherence  to  other 
requirements  of  law  and  regulation.  A 
DLA  record,  requested  by  a  member  of 
the  public  who  follows  the  DLA 
established  procedures,  shall  not  be 
withheld,  in  whole  or  in  part,  unless  the 
record  is  exempt  from  mandatory, 
partial  or  total  disclosure  under  the 
FOIA.  As  a  matter  of  policy,  DLA  shall 
make  discretionary  disclosures  of 
exempt  records  or  information 
whenever  disclosure  would  not 
foreseeably  harm  an  interest  protected 
by  a  FOIA  exemption,  but  this  policy 
does  not  create  any  right  enforceable  in 
court.  Records  requested  through  public 
affairs  channels  by  news  media 
representatives,  that  would  not  be 
withheld  if  requested  under  the  FOIA, 
should  be  released  promptly  upon 
request.  Similarly,  requests  from  other 
members  of  the  public  for  information 
that  would  not  be  withheld  under  the 
FOIA  should  continue  to  be  provided 
through  appropriate  means  without 
requiring  the  requester  to  invoke  the 
FOIA. 

(b)  Customer  Service.  Executive  Order 
13392,  Improving  Agency  disclosure  of 
Information,  December  14,  2005, 
requires  agencies  to  emphasize  a  new 
citizen-centered  approach  to  the  FOIA 
that  is  results-oriented.  Because  FOIA 
requesters  are  seeking  a  service  from  the 
Federal  Government,  all  DLA 
Components  shall  respond  courteously 
and  professionally  to  FOIA  requesters. 


Additionally,  the  Components  shall 
provide  the  public  with  information 
about  agency  records  that  are  already 
publicly  available,  as  well  as 
information  about  the  status  of  a 
person’s  FOIA  request  and  cm  estimated 
date  on  which  the  DLA  Component  will 
complete  the  request.  Refer  to  Appendix 
A  for  DLA  FOIA  Requester  Service 
Center  contact  information. 

(1)  To  meet  the  requirements  of 
Executive  Order  13392,  each  FOIA 
Requester  Service  Center  shall  have  an 
internet  Web  site  that  serves  to  educate 
the  public  on  the  FOIA  process.  At  a 
minimum,  each  Web  site  shall  have  the 
address,  telephone  number,  facsimile 
number,  and  electronic  mail  address  to 
which  FOIA  requests  can  be  sent;  a  link 
to  DOD’s  FOIA  handbook;  the  name  and 
contact  information  of  the  DLA  FOIA 
Officer  and  Public  Liaison;  and 
information  on  how  a  requester  can 
obtain  the  status  of  a  request. 
Additionally,  each  FOIA  Requester 
Service  Center  Web  site  will  have  links 
to  the  DLA  Headquarters  FOIA/Privacy 
Web  site  reading  room. 

(c)  Creating  a  Record.  (1)  A  record 
must  exist  and  be  in  the  possession  and 
control  of  DLA  at  the  time  the  search 
begins  to  be  considered  subject  to  this 
part  and  the  FOIA. 

(2)  With  regards  to  electronic  data,  the 
issue  of  whether  records  are  actually 
created  or  merely  retrieved  from  an 
existing  database  is  not  always  readily 
apparent.  Consequently,  when 
processing  FOIA  requests  for  electronic 
data,  if  the  DLA  Component  has  the 
capability  to  respond  to  the  request,  and 
the  effort  is  reasonable  and  would  be  a 
business  as  usual  approach,  then  the 
request  should  be  processed.  FOIA 
requests  for  electronic  data  will  not  be 
processed  when: 

(i)  Processing  a  request  would  cause 
a  significant  interference  with  the 
operation  of  the  DLA  Component’s 
automated  system,  require  a  significant 
amount  of  programming  effort  or  require 
extensive  complex  programming  to 
merge  files  of  disparate  data  formats. 

(ii)  Creating  computer  programs  and/ 
or  purchasing  additional  hardware  (i.e., 
to  extract  electronic  mail  that  has  been 
archived)  is  needed. 

(d)  Consultations  and  Referrals.  The 
rules  published  in  part  32  CFR  part  286, 
Subpart  A,  286.4(i)  and  286.22(e), 

Policy,  apply  to  this  rule  (see 
www.access.gpo.gov/nara/cfr/cfr-table- 
search  .html#  page  1 ) . 

(e)  Forms.  This  part  authorizes  the  use 
of  forms  developed  by  DoD  and  DLA  for 
the  express  use  of  the  FOIA  Program. 
Refer  to  www.dla.mil  for  a  list  of  all 
forms  prescribed  by  this  part. 
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Subpart  B — Exemptions 

§300.5  General. 

Refer  to  the  DOD  FOIA  Program 
regulations  codified  at  32  CFR  part  286, 
Subpart  C,  Exemptions. 

Subpart  C — FOIA  Request  Processing 

§300.6  General. 

DLA  adopts  and  supplements  the 
DOD  FOIA  Program  regulations  codified 
at  32  CFR  part  286,  Subpart  E,  Release 
and  Processing  Procedures. 

(a)  Requests  from  the  public.  (1) 
Individuals  seeking  DLA  information 
should  address  their  FOIA  requests  to 
one  of  the  FOIA  Requester  Service 
Center  addresses  listed  in  Appendix  A. 

(2)  When  personally  identifying 
information  in  a  record  is  requested  by 
the  subject  of  the  record  or  the  subject’s 
representative,  and  the  information  is 
contained  within  a  Privacy  Act  system 
of  records,  the  request  will  be  processed 
under  both  the  FOIA  and  the  Privacy 
Act.  DLA  Components  must  comply 
with  the  provisions  of  DOD  5400. 11-R, 
C3.1.3  to  confirm  the  identity  of  the 
requester  {http:/ /www.privacy. defense, 
gov/ files/ 54001  Ir.pdf). 

§300.7  FOIA  request  processing 
procedures. 

(a)  Receipt  and  Control.  Requests 
received  after  5:00  p.m.  EST  will  be 
considered  received  the  following 
business  day.  Upon  receipt  of  a  request 
for  records,  the  FOIA  Officer  must: 

(1)  Open  a  file  in  the  DLA  specified 
control  system  designed  to  ensure 
accountability  and  compliance  with  the 
FOIA.  The  control  system  will  include 
the  data  elements  needed  to  compile  the 
statistics  required  in  the  annual 
Department  of  Justice  FOIA  report  or 
other  reports  required  by  another 
authority.  Each  request  shall 
automatically  be  assigned  a  unique 
tracking  number. 

(2)  Screen  the  request  for  defects  in 
the  description,  the  requester  category, 
the  fee  declaration,  and  full  postal 
address.  If  the  request  is  not  perfected, 
the  request  is  placed  on  hold  and  the 
FOIA  Officer  will  notify  requesters  of 
any  such  defects  and  provide  assistance 
to  help  remedy  the  defects.  When  a  DLA 
FOIA  Requester  Service  Center  receives 
a  request  for  records  that  clearly  belong 
to  an  agency  outside  of  DOD,  the 
requester  shall  be  told  these  are  not 
agency  records  and,  if  possible,  provide 
the  name  of  the  agency  that  may  hold 
the  records.  No  referral  of  the  request  is 
made  outside  of  DOD. 

(3)  Once  a  request  is  perfected,  DLA 
may  make  one,request  for  additional 
information  unrelated  to  fees  and  toll 


the  20  working-day  period  while 
awaiting  the  information.  Tolling  the  20 
working-day  period  is  not  limited  forjee 
related  issues. 

(4)  DLA  uses  the  date-of-search  cut-off 
to  ensure  that  as  many  records  as 
possible  will  be  captured  by  the 
agency’s  search.  A  FOIA  request  may 
not  be  on-going  or  open-ended  in 
nature.  DLA  Components  are 
responsible  for  providing  records  in 
possession  and  control  of  DLA  at  the 
time  the  search  for  records  begins.  DLA 
Components  are  not  required  to  expend 
DLA  funds  to  establish  data  links  that 
provide  real-time  or  near-real-time  data 
to  a  FOIA  requester. 

(b)  Multi-fcrack  processing.  DLA 
components  shall  process  requests 
according  to  their  order  of  receipt.  A 
DLA  component  uses  three  processing 
tracks  by  distinguishing  between 
simple,  complex,  and  expedited 
requests  based  on  the  need  to  search 
from  multiple  directorates/locations;  the 
need  to  search  for  and  review  a 
voluminous  amount  of  records;  and/or 
the  need  to  consult  with  other  DLA  or 
DoD  Components.  Requesters  are 
notified  in  the  acknowledgement  letter 
of  the  track  the  request  is  placed  in. 
Requests  placed  in  the  simple  track  can 
reasonably  expect  that  their  request  will 
be  completed  within  the  statutory  time 
limit  for  responding  to  requests. 
Requesters  placed  in  the  complex  track 
may  be  given  an  opportunity  to  narrow 
or  modify  the  scope  of  their  request  in 
order  to  qualify  for  faster  processing 
within  the  specified  limits  of  DLA’s 
simple  track.  Expedited  processing  must 
be  requested  and  a  requester  who  seeks 
expedited  processing  must  submit  a 
statement,  certified  to  be  true  and 
correct  to  the  best  of  that  person’s 
knowledge  and  belief,  explaining  in 
detail  the  basis  for  requesting  expedited 
processing.  Within  ten  calendar  days  of 
its  receipt  of  a  request  for  expedited 
processing,  the  proper  component  shall 
decide  whether  to  grant  expedited 
processing  and  shall  notify  the  requester 
of  the  decision.  If  a  request  for 
expedited  processing  is  granted,  the 
request  shall  be  given  priority  and 
processed  as  soon  as  practicable.  If  a 
request  for  expedited  processing  is 
denied,  any  appeal  of  that  decision  shall 
be  acted  on  expeditiously.  Refer  to  the 
DoD  FOIA  Handbook  for  information  on 
multi-track  processing  [http:// 
www.dod.mil/pubs/foi/dfoipo/ 
foiaHan  dbook.h  tmittlong. 

(c)  Payments  in  Arrears.  Where  a 
requester  has  previously  failed  to  pay  a 
fee  charged  within  30  calendar  days, 
DLA  may  require  the  requester  to  pay 
the  full  amount  owed,  plus  any 
applicable  interest,  before  beginning  to 


process  a  new  or  pending  request  fi'om 
the  requester  (see  OMB  Fee  Guidelines, 
52  FR  at  10012  [http://www.dod.gov/ 
pubs/foi/dfoipo/docs/ 
OMBGuidelines_FOIAFees.pdf)). 

Interest  will  be  at  the  rate  prescribed  in 
31  U.S.C.  3717,  and  confirmed  with  the 
servicing  Financial  Operations  Office. 

(d)  Misdirected  requests.  Misdirected 
requests  shall  be  forwarded  promptly  to 
the  FOIA  Office  of  the  DLA  or  DOD 
Component  with  the  responsibility  for 
the  records  requested  within  10  working 
days.  A  misdirected  request  is  a  request 
received  by  one  of  DLA  or  DoD  FOIA 
Offices  but  is  actually  seeking  records 
maintained  by  another  DLA  or  DoD 
Component.  The  receiving  FOIA  Office 
shall  route  the  request  to  the  proper 
DLA  or  DoD  FOIA  Office  and  the 
response  time  will  commence  on  the 
date  that  the  request  is  received  by  the 
proper  FOIA  Office,  but  not  later  than 
ten  working  days  after  the  request  is 
first  received  by  any  DLA  or  DoD  FOIA 
Office.  FOIA  requests  are  not  forwarded 
outside  of  DOD. 

§  300.8  Initial  determinations. 

(a)  The  initial  determination  is 
whether  to  make  a  record  available  in 
response  to  a  FOIA  request.  A  full 
release  may  be  made  by  an  official 
knowledgeable  of  the  record,  with 
authority  to  determine  that  no  harm 
would  come  fi:om  release.  Adverse 
determinations  (refer  to  §  300.3  (bj) 
must  be  made  by  the  designated  Initial 
Denial  Authority  (IDA).  By  this 
regulation,  the  Director,  DLA,  delegates 
to  Heads  of  DLA  Components  (see 

§  300.3  (h))  the  designation  of  IDA.  The 
designation  of  IDA  may  be  further 
delegated  by  the  Heads  of  DLA 
Components  to  their  Deputies.  The  IDA 
shall  review  all  recommendations  for 
withholding  information  and  whether 
the  criteria  for  withholding  under  one  or 
more  FOIA  exemptions  are  met.  DLA 
has  IDAs  throughout  the  agency;  and 
each  IDA  will  make  the  determination 
for  records  within  their  area  of 
functional  responsibility.  If  a  request 
involves  records  from  more  than  one 
functional  area,  consultation  will  be 
done  with  all  responsible  IDAs  but  will 
be  signed  by  the  IDA  assigned  the 
primary  responsibility  for  processing 
the  request. 

(b)  The  FOIA  requires  that  any 
reasonably  segregable  portion  of  a 
record  must  be  released  after 
appropriate  application  of  the  Act’s  nine 
exemptions.  Segregation  is  not 
reasonable  when  it  would  produce  an 
essentially  meaningless  set  of  words  and 
phrases,  or  even  sentences  which  taken 
separately  or  together  have  minimal  or 
no  information  content. 
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§  300.9  Appeals. 

(a)  An  appeal  can  be  made  as  a  result 
of  an  initial  determination  that  is 
considered  by  the  requester  to  be  an 
adverse  determination  (see  300.3  (b)). 

(b)  An  appeal  must  be  made  in 
writing  to  DLA’s  Appellate  Authority 
and  must  be  postmarked  within  30 
calendar  days  from  the  date  of  the  initial 
determination  letter.  The  General 
Counsel  serves  as  DLA’s  appellate 
authority.  The  appeal  should  include 
reasons  for  reconsideration  and  a  copy 
of  the  initial  determination  letter.  An 
appeal  may  be  mailed,  emailed  to  hq- 
foia@dIa.mil,  or  faxed  to  703-767-6091. 
Appeals  are  to  be  addressed  to  the 
General  Counsel,  Defense  Logistics 
Agency,  ATTN:  DGA,  Suite  1644,  8725 
John  J.  Kingman  Road,  Fort  Belvoir, 
Virginia  22060-6221. 

§300.10  Judicial  actions. 

DLA  adopts  the  DOD  FOIA  Program 
regulations  codified  at  32  CFR  part  286, 
Subpart  E,  Release  and  Processing 
Procedures. 

Subpart  D — Fees  and  Fee  Waivers 

§300.11  Generai. 

DLA  adopts  the  rules  and  rates 
published  in  32  CFR  part  286,  Subpart 
F,  Fee  Schedule.  In  addition,  DLA 
considers  fees  charged  by  a  Federal 
Records  Center  to  retrieve  and  re-file 
records  a  part  of  the  direct  costs  charged 
to  requesters. 

APPENDIX  A  TO  PART  300— GAINING 
ACCESS  TO  DLA  RECORDS 

(a)  General. 

(1)  The  Defense  Logistics  Agency, 
established  pursuant  to  authority  vested  in 
the  Secretary  of  Defense,  is  an  agency  of  DOD 
under  the  direction,  authority,  and  control  of 
the  Assistant  Secretary  of  Defense  for 
Logistics  and  Materiel  Readiness,  and  is 
subject  to  DOD  policies,  directives,  and 
instructions. 

(2)  DLA  is  comprised  of  several 
Components  and  each  DLA  Component  is 
responsible  for  maintaining  its  own  records; 
therefore,  FOIA  requests  should  be  addressed 
to  the  FOIA  Requester  Service  Center  that  has 
custody  of  the  record  desired.  (See  (c)  below.) 
DLA  FOIA  Officers  will  assist  requesters  in 
determining  the  correct  DLA  Requester 
Service  Center  to  address  requests.  (See 
paragraph  (c)  of  this  appendix  and  DLA’s 
public  Web  site  at  ivww.dla.mil.) 

(3)  On  the  DLA  public  Web  site  is  an  index 
to  assist  in  locating  DLA  records  by  category, 
organization,  keyword  search,  or  by  contract 
prefix.  The  index  is  titled  “Index  of 
Information  at  DLA  FOIA  Service  Centers”  at 
www.dla.mil/FOIA-Privacy/servindex/pages/ 
category.aspx. 

(b)  Requester  Requirements. 

(1)  Requesters  are  responsible  for 
submitting  a  perfected  request  as  defined  in 
300. 3(m),  FOIA  Request. 


(2)  Addressing  Requests. 

Address  requests  to  the  DLA  FOIA 

Requester  Service  Center  most  likely  to  hold 
the  records  (see  paragraph  (c)  of  this 
appendix  for  mailing  addresses  of  DLA  FOIA 
Offices  designated  to  receive  FOIA  requests). 

If  the  DLA  FOIA  Requester  Service  Center  is  . 
undeterminable,  address  requests  to  DLA 
Headquarters  FOIA  Office  for  proper  routing. 

(3)  Availability  of  DLA  Publications. 

Many  unrestricted  DLA  regulations, 

manuals,  and  handbooks  are  available  online. 
Visit  the  DLA  FOIA/Privacy  Web  site  for 
more  information  at 
h  ttp  .7/ WWW. dla.mil/foia-privacy/. 

(c)  Locations  of  DLA  FOIA  Requester 
Service  Centers. 

Refer  to  the  FOIA/Privacy  Web  page  at 
http  ://www.  dia .  mil/FOIA  -Pri  vacy/ pages/ 
foiapocs.aspx  for  current  points  of  contact  at 
each  of  the  DLA  FOIA  Requester  Service 
Centers. 

Defense  Logistics  Agency  Headquarters, 
ATTN:  DGA,  8725  John  J.  Kingman  Rd.,  Ste 
1644,  Fort  Belvoir,  VA  22060-6221— 
Responsible  for  broad  functional  areas,  such 
as  Ciffice  of  the  Director,  General  Counsel, 
Small  Business  Programs,  DLA  Office  of 
Inspector  General,  Legislative  Affairs,  Equal  . 
Employment  Opportunity  Office,  Installation 
Support,  Human  Resources,  Logistics 
Operations,  Information  Operations, 
Acquisition,  and  Financial  Operations.  This 
FOIA  Requester  Service  Center  also  processes 
FOIA  requests  for  the  following  locations: 

o  DLA  Transaction  Service,  Wright- 
Patterson  AFB,  Ohio — Editing/routing  of 
logistics  transactions,  network 
interoperability  and  eBusiness  services. 

o  DLA  Strategic  Materials,  ForfBelvoir, 

Va. — Manages  the  strategic  and  critical  raw 
material  stockpile  that  supports  national 
defense  needs. 

o  DLA  Europe  &  Africa,  Kaiserslautern, 
Germany — Focal  point  for  U.S.  European 
Command’s  and  U.S.  Africa  Command’s 
theater  of  operations. 

o  DLA  Pacific,  Camp  Smith,  Hawaii — 

Focal  point  for  U.S.  Pacific  Command’s 
theater  of  operations. 

o  DLA  Central,  MacDill  AFB,  Fla. — Focal 
point  for  U.S.  Central  Command’s  theater  of 
operations. 

DLA  Energv,  8725  John  J.  Kingman  Rd.,  Ste 
3729,  Fort  Belvoir,  VA  22060-6222— Fuel, 
energy  support  and  services,  and  bulk 
petroleum. 

DLA  Land  and  Maritime,  ATTN:  GC,  3990 
E.  Broad  Street,  Columbus,  OH  43218— 3990 — 
Maritime  and  land  weapons  system  supply 
chains. 

DLA  Aviation,  8000  Jefferson  Davis 
Highway,  Richmond,  VA  23297-5000 — 
Aviation  supply  chain. 

DLA  Troop  Support,  700  Robbins  Avenue, 
Bldg  36,  Philadelphia,  PA  19111-5096— 
Subsistence,  clothing,  and  textiles,  medical, 
and  construction  and  equipment  supply 
chains. 

DLA  Distribution,  ATTN:  DDC-GC, 

Mission  Drive,  Bldg  81,  New  Cumberland, 

PA  17070-5000 — Worldwide  network  of  25 
distribution  depots  and  nine  map  support 
offices. 

DLA  Disposition  Services  and  DLA 
Logistics  Information  Service,  74  Washington 
Avenue  North,  Battle  Creek,  MI  49017-3084. 


o  Disposition  Services;  Reutilization, 
transfer,  demilitarization,  and  environmental 
disposal  and  reuse. 

o  Logistics  Information  Service:  Manages  a 
wide  range  of  logistics  information  and 
identification  systems. 

DLA  Document  Services,  5450  Carlisle 
Pike,  Bldg  9,  P.O.  Box  2020,  Mechanicsburg, 
PA  17055-0788 — Automated  document 
production,  printing  services,  digital 
conversion  and  document  storage. 

Dated:  September  24,  2012. 

Patricia  L.  Toppings, 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 

[FR  Doc.  2012-24425  Filed  10-12-12;  8:45  am) 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parties 

[Docket  Number  USCG-021 2-0903] 

RIN  1625-AAOO 

Safety  Zone,  Seafair  Blue  Angels  Air 
Show  Performance,  Seattle,  WA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  U.S.  Coast  Guard  is 
proposing  to  amend  the  Seafair  Blue 
Angels  Air  Show  Performance  safety 
zone  on  the  waters  of  Lake  Washington, 
Seattle,  WA.  This  action  is  necessary  to 
safeguard  participants  and  spectators 
from  the  safety  hazards  associated  with 
the  Seafair  Blue  Angels  Air  Show 
Performance,  which  include  low  flying 
high  speed  aircraft',  and  will  do  so  by 
prohibiting  entry  into  the  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port  (COTP),  Puget  Sound  or  a 
Designated  Representative. 

DATES:  Comments  and  related  material 
must  be  received  by  the  Coast  Guard  on 
or  before  December  14,  2012. 

ADDRESSES:  You  may  submit  comments 
identified  by  docket  number  using  any 
one  of  the  following  methods: 

(1)  Federal  eRulemakin^Portal: 
h  ttp://  WWW. regulations. gov. 

(2)  Fax:202-493-2251. 

(3)  Mail  or  Delivery:  Docket 
Management  Facility  (M-30),  U.S. 
Department  of  Transportation,  West 
Building  Ground  Floor,  Room  W12-140, 
12^0  New  Jersey  Avenue  SE., 
Washington,  DC  20590—0001.  Deliveries 
accepted  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329. 

See  the  “Public  Participation  and 
Request  for  Comments”  portion  of  the 
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SUPPLEMENTARY  INFORMATION  section 
below  for  further  instructions  on 
submitting  comments.  To  avoid 
duplication,  please  use  only  one  of 
these  three  methods. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call  or 
email  ENS  Nathaniel  P.  Clinger; 
Waterways  Management  Division,  Coast 
Guard  Sector  Puget  Sound;  Coast  Guard; 
telephone  206-217-6045,  email 
SectorPugetSoundW]\'M@uscg.miI.  If 
you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Renee  V.  Wright,  Program  Manager, 
Docket  Operations,  telephone  (202) 
366-9826. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Acronyms 

DHS  Department  of  Homeland  Security 

FR  Federal  Register 

NPRM  Notice  of  Proposed  Rulemaking 

A.  Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  materials.  All 
comments  received  will  be  posted 
without  change  to  http://www. 
reguIations.gov  and  will  include  any 
personal  information  you  have 
provided. 

1 .  Submitting  Comments 

If  you  submit  a  comment,  please 
include  the  docket  number  for  this 
rulemaking,  indicate  the  specific  section 
of  this  document  to  which  each 
comment  applies,  and  provide  a  reason 
for  each  suggestion  or  recommendation. 
You  may  submit  your  comments  and 
material  online  at  http://www. 
regulations.gov,  or  by  fax,  mail,  or  hand 
delivery,  but  please  use  only  one  of 
these  means.  If  you  submit  a  comment 
online,  it  will  be  considered  received  by 
the  Coast  Guard  when  you  successfully 
tremsmit  the  comment.  If  you  fax,  hand 
deliver,  or  mail  your  comment,  it  will  be 
considered  as  having  been  received  by 
the  Goast  Guard  when  it  is  received  at 
the  Docket  Management  Facility.  We 
recommend  that  you  include  your  name 
and  a  mailing'address,  an  email  address, 
or  a  telephone  number  in  the  body  of 
your  document  so  that  we  can  contact 
you  if  we  have  questions  regarding  your 
submission. 

To  submit  your  comment  online,  go  to 
http://www.reguIations.gov,  type  the 
docket  number  USCG-0212-0903  in  tire 
“SEARCH”  box  and  click  “SEARCH.” 
Click  on  “Submit  a  Comment”  on  the 
line  associated  with  this  rulemaking. 

If  you  submit  your  comments  by  mail 
or  hand  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 


11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit 
comments  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period  and  may 
change  the  rule  based  on  your 
comments. 

2.  Viewing  Comments  and  Documents 

To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://www.regulations.gov,  type  the 
docket  number  USCG— 0212-0903  in  the 
“SEARCH”  box  and  click  “SEARCH.” 
Click  on  Open  Docket  Folder  on  the  line 
associated  with  this  rulemaking.  You 
may  also  visit  the  Docket  Management 
Facility  in  Room  W1 2-140  on  the 
ground  floor  of  the  Department  of 
Transportation  West  Building,  1200 
New  Jersey  Avenue  SE., -Washington, 

DC  20590,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

3.  Privacy  Act 

Anyone  can  search  the  electronic 
form  of  comments  received  into  any  of 
our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  ah  association,  business,  labor 
union,  etc.).  You  may  review  a  Privacy 
Act  notice  regarding  our  public  dockets 
in  the  January  17,  2008,  issue  of  the 
Federal  Register  (73  FR  3316). 

4.  Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  one,  using  one  of  the  methods 
specified  under  ADDRESSES.  Please 
explain  why  you  believe  a  public 
meeting  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

B.  Regulatory  History  and  Information 

The  Coast  Guard  is  amending  this  rule 
because  the  current  regulation 
associated  with  the  Seafair  Blue  Angels 
Air  Show  performance  (33  CFR 
165.1319)  is  not  large  enough  to 
safeguard  participants  and  spectators 
from  the  safety  hazards  associated  with 
the  Seafair  Blue  Angels  Air  Show 
Performance,  which  include  low  flying 
high  speed  aircraft. 

C.  Basis  and  Purpose 

The  Coast  Guard  proposes  to  amend 
this  safety  zone  to  ensure  the  safety  of 
the  maritime  public  during  the  Seattle 


Blue  Angels  Air  Show.  The  size  of  the 
safety  zone  in  33  CFR  165.1319  has  been 
determined  to  be  inadequate  to 
accommodate  the  anticipated  flight 
pattern  of  the  Blue  Angels,  and  the 
current  regulation  is  not  large  enough  to 
safeguard  participants  and  spectators 
from  the  safety  hazards  associated  with 
the  Seafair  Blue  Angels  Air  Show 
Performance,  which  include  low  flying 
high  speed  aircraft.  This  proposed  rule 
would  extend  the  northern  boundary 
line  of  the  existing  regulation  northward 
by  500  yards,  and  updates  coordinates 
to  provide  a  zone  of  adequate  size. 

D.  Discussion  of  Proposed  Rule 

As  described  in  the  June  24,  2004 
final  rule  (69  FR  35249),  the  Coast 
Guard  established  a  safety  zone  for  the 
annual  Blue  Angels  Air  "Show 
Performance.  The  purpose  of  this  rule 
was  to  protect  the  public  from  dangers 
including  excessive  noise  and  falling 
objects  from  any  potential  accidents 
caused  by  these  low-flying  military 
aircraft.  The  regulation  contained  in  33 
CFR  165.1319  encompasses  “all  waters 
of  Lake  Washington,  Washington  State, 
enclosed  by  the  following  points:  Near 
the  termination  of  Roanoke  Way 
47°35'44"  N,  122°14'47"  W;  thence  to 
47°35'48"  N,  122°15'45"  W;  thence  to 
47°36'02.1"  N,  122°15'50.2"  W;  thence  to 
47°35'56.6"  N,  122°16'29.2"  W;  thence  to 
47°35'42"  N,  122°16'24"  W;  thence  to 
the  east  side  of  the  entrance  to  the  west 
highrise  of  the  Interstate  90  bridge; 
thence  westerly  along  the  south  side  of 
the  bridge  to  the  shoreline  on  the 
western  terminus  of  the  bridge;  thence 
southerly  along  the  shoreline  to 
Andrews  Bay  at  47°33'06"  N,  122°15'32" 
W;  thence  northeast  along  the  shoreline 
of  Bailey  Peninsula  to  its  northeast 
point  at  47°33'44"  N,  122°15'04"  W; 
thence  easterly  along  the  east-west  line 
drawn  tangent  to  Bailey  Peninsula; 
thence  northerly  along  the  shore  of 
Mercer  Island  to  the  point  of  origin. 
[Datum:  NAD  1983]” 

However,  the  participating  aircraft 
have  a  flight  pattern  that  will  extend 
past  the  northern  boundary  of  the 
regulation  in  33  CFR  156.1319.  As  such, 
an  extension  is  necessary  in  order  to 
protect  the  spectating  public. 

This  rule  amends  the  Seafair  Blue 
Angels  Air  Show  Performance  Safety 
Zone,  extending  the  northern  boundary 
starting  at  point  47°36'1 7.28"  N, 
122°16'49.44"  W;  thence  west  to  point 
47°36'17.28"  N,  122°16'58.56"  W;  thence 
south  along  the  shoreline  to  point 
47°35'25.44"N,  122°17'9.48"  W;  thence 
east  along  the  1-90  bridge  to  point 
47°35'23.16"  N,  122°15'17.1"  W;  thence 
north  east  along  the  shoreline  to  point 
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47°35'45.3"  N,  122°14'49.44"  W;  thence 
north  back  to  the  point  of  origin. 

E.  Regulatory  Analyses 

We  developed  this  proposed  rule  after 
considering  numerous  statutes  and 
executive  orders  related  to  rulemaking. 
Below  we  summarize  our  analyses 
based  on  a  number  of  these  statutes  or 
executive  orders. 

1.  Regulatory  Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  as  supplemented 
by  Executive  Order  13563,  Improving 
Regulation  and  Regulatory  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  Executive  Order  12866 
or  under  section  1  of  Executive  Order 
13563.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  The  Coast  Guard  bases  this 
finding  on  the  fact  that  the  safety  zone 
will  be  in  place  for  a  limited  period  of 
time  and  vessel  traffic  will  be  able  to 
transit  around  the  safety  zone.  Maritime 
traffic  may  also  request  permission  to 
transit  through  the  zone  from  the 
(COTP),  Puget  Sound  or  a  Designated 
Representative. 

2.  Impact  on  Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
the  impact  of  this  proposed  rule  on 
small  entities.  The  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
would  affect  the  following  entities, 
some  of  which  may  be  small  entities; 
the  owners  and  operators  of  vessels 
intending  to  operate  in  the  waters 
covered  by  the  safety  zone  while  it  is  in 
effect.  The  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  safety  zone  would  be  in 
place  for  limited  periods  of  time  and 
maritime  traffic  would  still  be  able  to 
transit  around  the  safety  zone.  Maritime 
traffic  may  also  request  permission  to 
transit  through  the  zone  from  the  COTP, 
Puget  Sound  or  a  Designated 
Representative. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


3.  Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule.  If  the 
rule  would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  arid  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above.  The  Coast  Guard  will 
not  retaliate  against  small  entities  that 
question  or  complain  about  this 
proposed  rule  or  any  policy  or  action  of 
the  Coast  Guard. 

4.  Collection  of  Information 

This  proposed  rule  will  not  call  for  a 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

5.  Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  We  have 
analyzed  this  proposed  rule  under  that 
Order  and  determined  that  this  rule 
does  not  have  implications  for 
federalism. 

6.  Protest  Activities 

The  Coast  Guard  respects  the  First 
Amendment  rights  of  protesters. 
Protesters  are  asked  to  contact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  your 
message  can  be  received  without 
jeopardizing  the  safety  or  security  of 
people,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act  • 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  (adjusted  for  inflation)  or 
more  in  any  one  year.  Though  this 
proposed  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

8.  Taking  of  Private  Property 

This  proposed  rule  would  not  cause  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

9.  Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

10.  Protection  of  Children  From 
Environmental  Health.  Risks 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 

Protection  of  Children  From 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

11.  Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

1 2.  Energy  Effects 

This  proposed  rule  is  not  a 
“significant  energy  action”  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  proposed  rule  does  not  use 
technical  standards.  Therefore,  we  did 
not  consider  the  use  of  voluntary 
consensus  standards. 

14.  Environment 

We  have  analyzed  this  proposed  rule 
under  Department  of  Homeland 
Security  Management  Directive  023-01 
and  Commandant  Instruction 
M16475.1D,  which  guide  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  made  a  preliminary  determination 
that  this  action  is  one  of  a  category  of 
actions  that  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  This  proposed 
rule  involves  the  amendment  of  a  safety 
zone.  This  rule  is  categorically  excluded 
from  further  review  under  paragraph 


62476 


Federal  Register / Vol.  77,  No.  199 /Monday,  October  15,  2012 /Proposed  Rules 


34(g)  of  Figure  2-1  of  the  Commandant 
Instruction.  A  preliminary 
environmental  analysis  checklist 
supporting  this  determination  and  a 
Categorical  Exclusion  Determination  are 
available  in  the  docket  where  indicated 
under  ADDRESSES.  We  seek  any 
comments  or  information  that  may  lead 
to  the  discovery  of  a  significant 
environmental  impact  from  this 
proposed  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterw'ays. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226. 1231;  46  U.S.C. 
Chapter  701,  3306,  3703;  50  U.S.C.  191,  195: 
33  CFR  1.05-4,  6.04-1,  6.04-6, 160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1 

2.  Amend  §  165.1319  by  revising 
paragraph  (b)  to  read  as  follows: 

§  165.1319  Safety  Zone  Regulations; 

Seafair  Blue  Angels  Air  Show  Performance, 
Seattle,  WA. 

*  *  *  *  * 

(b)  Location.  The  following  is  a  safety 
zone:  All  waters  of  Lake  Washington 
encompassed  by  the  following  points: 
47°36'17.28"  N,  122°14'49.44''  W;  thence 
west  to  point  47°36'17.28"  N, 
122®16'58.56"  W;  thence  south  along  the 
shoreline  to  Andrews  Bay  at  point 
47°33'04.62''  N,  122°15'32.46''  W;  thence 
northeast  along  the  shoreline  of  Bailey 
Peninsula  to  its  northeast  point  at 
47°33'44.98''  N,  122°15'03.48"  W;  thence 
easterly  to  point  47'’33'43.98"  N, 
122°13'51.36''  W  on  Mercer  Island; 
thence  northerly  along  the  shore  of 
Mercer  Island  to  point  47°35'45.12''  N, 
122°14'49.44''  W;  thence  north  back  to 
the  point  of  origin. 
***** 

Dated:  September  25,  2012. 

S.).  Ferguson, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Puget  Sound. 

(FR  Doc.  2012-25237  Filed  10-12-12;  8:45  am] 

BILLING  CODE  911(MI4-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 
36  CFR  Part  7 

[NPS-SLBE-10552;  6620-SZM] 
RIN1024-AE11 

Special  Regulations;  Areas  of  the 
National  Park  System,  Sleeping  Bear 
Dunes  National  Lakeshore,  Bicycling 

agency:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
proposes  to  designate  the  Sleeping  Bear 
Heritage  Trail  currently  under 
construction  within  Sleeping  Bear 
Dunes  National  Lakeshore  as  a  route  for 
bicycle  use.  The  approximately  27-mile- 
long  trail  will  generally  parallel  major 
state  highways  and  offer  visitors  safe, 
non-motorized  access  to  the  park. 
National  Park  Service  general 
regulations  require  promulgation  of  a 
special  regulation  to  designate  routes  for 
bicycle  use  outside  developed  areas  or 
off  park  roads. 

DATES:  Comments  must  be  received  by 
December  14,.  2012. 

ADDRESSES:  You  may  submit  your 
comments,  identified  by  Regulation 
Identifier  Number  (RIN),  by  any  of  the 
following  methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail  or  Hand  Deliver  to: 
Superintendent’s  Office,  Sleeping  Bear 
Dunes  National  Lakeshore,  9922  Front 
Street,  Empire,  Michigan  49630. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Akers,  Chief  Ranger,  Sleeping  Bear 
Dunes  National  Lakeshore,  231-326- 
5135,  or  at  9922  Front  Street,  Empire, 
Michigan  49630. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sleeping  Bear  Dunes  National 
Lakeshore  (SLBE  or  Lakeshore)  was 
established  in  1970  “for  the  benefit, 
inspiration,  education,  recreation,  and 
enjoyment  of  the  public.”  (16  U.S.C. 
460x).  SLBE’s  enabling  legislation 
requires  the  National  Park  Service  (NPS) 
to  “administer  and  protect  [the 
Lakeshore]  in  a  manner  which  provides 
for  recreational  opportunities  consistent 
with  the  maximum  protection  of  the 
natural  environment  within  the  area.” 
(16  U.S.C.  460x).  The  71,000-acre 
Lakeshore  is  located  in  the  northwest 
portion  of  Michigan’s  Lower  Peninsula 
and  encompasses  a  35-mile  stretch  of. 
Lake  Michigan’s  eastern  coastline  as 
well  as  North  Manitou  and  South 


Manitou  islands.  The  mainland  portion 
is  located  within  Benzie  and  Leelanau 
counties.  The  Manitou  Islands,  in 
Leelanau  County,  are  located  to  the 
northwest  in  Lake  Michigan,  about 
seven  miles  from  the  shore.  The  nearest 
city  is  Traverse  City,  Michigan 
(population  15,000),  located  30  miles 
east  of  the  Lakeshore.  Smaller 
communities  such  as  Empire,  Glen 
Arbor,  and  Frankfort  are  closer. 

Named  after  a  complex  of  coastal  sand 
dunes,  the  Lakeshore  features  white 
sand  beaches,  steep  bluffs  reaching  as 
high  as  450  feet  above  Lake  Michigan, 
thick  maple  and  beech  forests,  and  clear 
inland  lakes.  The  Lakeshore’s  most 
notable  features — the  ancient  sand 
dunes — are  products  of  wind,  ice,  and 
water  action  over  thousands  of  years. 

The  high,  perched  dunes  afford 
spectacular  views  across  Lake  Michigan 
and  of  other  glacially  formed 
landscapes.  The  contrast  between  the 
open,  sunny  environment  of  the  dunes 
and  the  adjacent  lush  beech-maple 
forests  is  striking. 

The  Robert  H.  Manning  Memorial 
Lighthouse,  three  former  U.S.  Life- 
Saving  Service/Coast  Guard  stations, 
several  coastal  villages,  and  picturesque 
farmsteads  reflect  the  Lakeshore’s  rich 
maritime,  agricultural,  and  recreational 
history.  The  region  surrounding  the 
Lakeshore  is  a  popular  vacation  and 
summer  home  destination.  SLBE  offers 
visitors  recreational  activities  such  as 
hiking,  backpacking,  kayaking,  cross¬ 
country  skiing,  backcountry  camping, 
hunting,  fishing,  and  boating. 

Over  1.1  million  people  visit  the 
Lakeshore  annually.  SLBE’s  main  visitor 
attractions  include  the  Dune  Climb 
(330,000+  visitors/year).  Pierce  Stocking 
Scenic  Drive  (430,000  visitors/year),  and 
the  Visitor  Center  (130,000+  visitors/ 
year).  Traffic  and  parking  congestion  are 
a  concern  at  these  locations.  A  multi-use 
trail  connecting  the  main  visitor 
destinations  would  help  relieve  these 
traffic  concerns  while  simultaneously 
enhancing  visitor  access  to  a  variety  of 
recreational  activities. 

History  of  Bicycle  Use 

Currently,  bicycling  within  SLBE  is 
allowed  only  on  a  lane  shared  with 
motor  vehicles  on  Pierce  Stocking 
Scenic  Drive  and  on  the  road  shoulders 
of  state  highways  (M-22  and  M-109) 
and  county  roads  than  run  through  the 
Lakeshore. 

The  Sleeping  Bear  Heritage  Trail 

The  Sleeping  Bear  Heritage  Trail 
(SBHT)  will  be  a  hard-surfaced, 
approximately  27-mile-long  trail  from 
the  southern  Leelanau  County  line  at 
Manning  Road  to  County  Road  651  at 
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Good  Harbor  Beach.  The  trail  will  be 
separated  from  the  roadway  wherever 
possible,  providing  a  safe,  non- 
motorized  route  connecting  the 
Lakeshore’s  main  visitor  destinations 
with  neighboring  communities  in  Glen 
Arbor  and  Empire.  Construction  of  the 
first  segment  of  the  trail  was  completed 
in  June  2012,  with  the  remainder  to  be 
constructed  over  a  period  of 
approximately  10  years.  The  route  will 
generally  parallel  state  highways  M-22 
and  M-109,  but  will  occasionally  depart 
from  these  rights-of-way  to  take 
advantage  of  other  existing  corridors, 
such  as  old  logging  trails  and  a  narrow 
gauge  railbed.  By  using  other  disturbed 
areas  whenever  feasible,  the  location  of 
the  SBHT  will  minimize  disturbance  to 
Lakeshore  resources.  The  SBHT  will  be 
located  entirely  on  public  lands  within 
the  Lakeshore. 

Moving  bicycle  traffic  off  roads  used 
by  motor  vehicles  will  reduce  safety 
hazards  and  enhance  opportunities  for 
non-motorized  enjoyment  of  the 
Lakeshore.  It  will  also  encourage  the  use 
of  alternate  means  of  transportation  by 
park  employees  and  park  visitors  to 
access  these  extremely  popular  areas. 

The  SBHT  will  give  bicyclists,  walkers, 
runners,  wheelchair  users,  rollerbladers, 
and  cross-country  skiers  a  safe, 
enjoyable,  and  healthy  way  to  access 
and  explore  the  Lakeshore. 

Maps  depicting  the  planned  trail 
route  including  the  completed  first 
segment  are  available  for  review  in  the 
office  of  the  Superintendent  and  on  the 
Lakeshore’s  Web  site  at  http:// 
www.nps.gov/slbe/ parkmgm  t/ 
planning.htm. 

Trail  Planning  and  Environmental 
Analyses 

The  idea  for  a  multi-use  trail  came 
from  the  Leelanau  Scenic  Heritage 
Route  Committee  (LSHR),  which  was 
created  hy  the  State  of  Michigan  to 
preserve  the  historical  integrity  and 
safety  of  state  highways  M-22,  M-109, 
and  M-204.  The  LSHR  is  a  broad 
partnership  with  representatives  from 
12  municipalities,  the  Lakeshore,  the 
Michigan  Department  of  Transportation, 
the  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  the  Leelanau 
Conservancy,  the  Leelanau  County  Road 
Commission,  the  Leelanau  County 
Planning  Commission,  chambers  of 
commerce,  interested  organizations,  and 
citizens. 

Planning  for  the  trail  began  in  2005 
when  the  LSHR  suggested  the  concept 
to  the  NPS.  In  2006,  the  LSHR  created 
a  Trailway  Work  Group  to  develop  a 
multi-use  trail  along  the  M-22  and  M- 
109  corridor  in  the  Lakeshore.  The  Work 
Group  included  representatives  of 


SLBE,  the  Michigan  Department  of 
Transportation,  local  townships  and 
villages,  and  other  interested  groups  and 
citizens.  Through  the  LSHR,  the  public 
bad  many  opportunities  for  involvement 
in  planning  the  SBHT.  The  public 
provided  input  and  review  at  various 
meetings  and  activities,  including  over 
25  LSHR  Committee  meetings  and  15 
Trailway  Work  Group  meetings  from 
2005  to  2008,  and  Port  Oneida  Days  at 
the  Lakeshore  in  August  2006  and  2007. 

In  2006  the  LSHR  staff  also  made 
introductory  presentations  to  local 
governments,  with  follow-up 
presentations  made  in  2008. 

The  multi-use  trail  concept,  including 
bicycle  use,  and  the  trail  route  were 
considered  in  the  preferred  alternative 
of  SLBE’s  October  2008  Final  General 
Management  Plan/Wilderness  Study/ 
Environmental  Impact  Statement  (CMP/ 
EIS)  and  Record  of  Decision  (ROD) 
signed  by  the  NPS  SLBE  Superintendent 
and  NPS  Mid-West  Regional  Director  in 
January  2009.  In  March  2009,  SLBE 
published  the  Leelanau  Scenic  Heritage 
Route  Trailway  Plan  and  Environmental 
Assessment  (EA)  which  evaluated  the 
environmental  impacts  of  a  no-action 
alterative  and  two  action  alternatives, 
including  one  identified  as  the  preferred 
alternative. 

The  Leelanau  Scenic  Heritage 
Trailway  route  was  named  the  Sleeping 
Bear  Heritage  Trail,  and  in  August  2009, 
the  NPS  SLBE  Superintendent  and  NPS 
Mid-West  Regional  Director  signed  a 
Finding  of  No  Significant  Impact 
(FONSI).  The  FONSI  identified  the 
preferred  alternative  as  the  selected 
action  and  concluded  that  the 
construction  of  the  multi-use  trail, 
which  would  include  bicycle  use, 
would  not  have  a  significant  effect  on 
the  human  environment.  The  GMP/EIS, 
ROD,  EA,  FONSI,  and  related 
documents  may  be  viewed  on  the 
Lakeshore’s  planning  Web  site  at 
http://www.nps.gov/slbe/parkmgmt/ 
planning.htm. 

Proposed  Rule 

The  SBHT  will  generally  be 
constructed  in  M-22 /M-109  and  county 
road  rights-of-way,  and  primarily  within 
developed  area  zones  as  described  in 
the  Lakeshore’s  CMP.  However,  the  trail 
route  will  occasionally  deviate  from  the 
highway  corridor  and  outside  of 
developed  areas  as  previously  described 
in  this  rule,  to  provide  access  to  natural, 
cultural,  and  recreation  resources,  and 
to  promote  a  broader  variety  of 
experiences  for  the  trailway  user. 
Therefore  SLBE  is  pursuing 
promulgation  of  a  special  regulation  for 
bicycle  use,  as  required  by  36  CFR  4.30. 


Accordingly,  the  proposed  rule  would 
add  a  new  paragraph  to  36  CFR  7.80, 
designating  the  proposed  27-mile-long 
SBHT  as  a  route  for  bicycle  use.  The 
proposed  rule  also  grants  the 
Superintendent  the  authority  to  impose 
closures  or  restrictions  upon  bicycle  use 
on  designated  trails  after  taking  into 
consideration  public  health  and  safety, 
resource  protection,  and  other 
management  activities  and  objectives, 
provided  public  notice  is  given  under 
36  CFR  1.7. 

The  NPS  now  seeks  comments  on  its 
proposal  to  designate  this  as  a  route  for 
bicycle  use.  The  construction  of  the 
SBHT  as  a  multi-use  trail,  as  stated 
above,  was  a  separate  decision  and  is 
not  at  issue  in  this  proposal. 

Compliance  With  Other  Laws  and 
Executive  Orders 

Regulatory  Planning  and  Review 
(Executive  Orders  12866  and  13563) 

Executive  Order  12866  provides  that 
the  Office  of  Information  and  Regulatory 
Affairs  (OIRA)  will  review  all  significant 
rules.  OIRA  has  determined  that  this 
rule  is  not  significant. 

Executive  Order  13563  reaffirms  the 
principles  of  Executive  Order  12866 
while  calling  for  improvements  in  the 
nation’s  regulatory  system  to  promote 
predictability,  to  reduce  uncertainty, 
and  to  use  the  best,  most  innovative, 
and  least  burdensome  tools  for 
achieving  regulatory’  ends.  The 
executive  order  directs  agencies  to 
consider  regulatory  approaches  that 
reduce  burdens  and  maintain  flexibility 
and  freedom  of  choice  for  the  public 
where  these  approaches  are  relevant, 
feasible,  and  consistent  with  regulatory 
objectives.  Executive  Order  13563 
emphasizes  further  that  regulations 
must  be  based  on  the  best  available 
science  and  that  the  rulemaking  process 
must  allow  for  public  participation  and 
an  open  exchange  of  ideas.  We  have 
developed  this  rule  in  a  manner 
consistent  with  these  requirements. 

Regulatory  Flexibility  Act  (RFA) 

This  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  RFA  (5 
U.S.C.  601  et  seq.).  This  certification  is 
based  on  information  contained  in  the 
report  entitled  “Cost-Benefit  and 
Regulatory  Flexibility  Analyses 
Leelanau  Scenic  Heritage  Route 
Trailway,  Sleeping  Bear  Dunes  National 
Lakeshore”  (NPS  Environmental  Quality 
Division — May  2012),  available  for 
review  at  http://www.nps.gov/sibe/ 
parkmgm  t/planning.htm . 
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Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  SBREFA.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
The  rule  would  not  require  fees,  or  . 
involve  other  measures  that  would 
increase  costs  to  visitors  or  businesses. 
Rather,  this  rule  would  reasonably 
increase  Lakeshore  visitation  and 
thereby  generate  benefits  for  businesses 
through  increased  visitor  spending. 

Unfunded  Mandates  Reform  Act 
(UMRA) 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.  It 
addresses  public  use  of  national  park 
lands,  and  imposes  no  requirements  on 
other  agencies  or  governments.  A 
statement  containing  the  information 
required  by  the  UMRA  (2  U.S.C.  1531  et 
seq.)  is  not  required. 

Takings  (Executive  Order  12630) 

Under  the  criteria  in  section  2  of 
Executive  Order  12630,  this  rule  does 
not  have  significant  takings 
implications.  The  rule  will  not  deny  any 
property  owner  beneficial  uses,  or 
reduce  the  value,  of  their  land.  No 
taking  of  property  will  occur  as  a  result 
of  this  rule.  A  takings  implication 
assessment  is  not  required. 

Federalism  (Executive  Order  13132) 

Under  the  criteria  in  section  1  of 
Executive  Order  13132,  the  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  summary  impact 
statement.  This  proposed  rule  only 
affects  use  of  NFS  administered  lands 
and  waters.  It  has  no  outside  effects  on 
other  areas.  A  Federalism  summary 
impact  statement  is  not  required. 

Civil  Justice  Reform  (Executive  Order 
12988) 

This  rule  complies  with  the 
requirements  of  Executive  Order  12988. 
Specifically,  this  rule: 


(a)  Meets  the  criteria  of  section  3(a) 
requiring  that  all  regulations  be 
reviewed  to  eliminate  errors  and 
ambiguity  and  be  written  to  minimize 
litigation;  and 

(b)  Meets  the  criteria  of  section  3(b)(2) 
requiring  that  all  regulations  be  written 
in  clear  language  and  contain  clear  legal 
standards. 

Consultation  With  Indian  Tribes 
(Executive  Order  13175  and  Department 
Policy) 

The  Department  of  the  Interior  strives 
to  strengthen  its  government-to- 
government  relationship  with  Indian 
tribes  through  a  commitment  to 
consultation  with  Indian  tribes  and 
recognition  of  their  right  to  self- 
governance  and  tribal  sovereignty.  We 
have  evaluated  this  rule  under  the 
Department’s  consultation  policy  and 
under  the  criteria  in  Executive  Order 
13175  and  have  determined  that  it  has 
no  substantial  direct  effects  on  federally 
recognized  Indian  tribes  and  that 
consultation  under  the  Department’s 
tribal  consultation  policy  is  not 
required. 

Representatives  of  the  five  Indian 
tribes  affiliated  with  SLBE  were 
consulted  during  the  evaluation  of  the 
trail  concept  and  route  in  the 
preparation  of  the  GMP/EIS. 
Representatives  of  the  nearest  affiliated 
tribe,  the  Grand  Traverse  Band  of 
Ottawa  and  Chippewa  Indians,  are 
members  of  the  LSHR  that  proposed  the 
trail  and  helped  to  prepare  the  EA. 

Paperwork  Reduction  Act  (PRA) 

This  rule  does  not  contain 
information  collection  requirements, 
and  a  submission  under  the  PRA  is  not 
required. 

National  Environmental  Policy  Act 
(NEPA) 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  NEPA  is 
not  required  because  we  reached  a 
FONSI.  The  GMP/EIS,  EA,  FONSI,  and 
related  documents  may  be  viewed  on 
the  Lakeshore’s  planning  Web  site 
http://www.nps.gov/slbe/parkmgmt/ 
planning.htm. 

Effects  on  the  Energy  Supply  (Executive 
Order  13211) 

This  rule  is  not  a  significant  energy 
action  under  the  definition  in  Executive 
Order  13211.  A  statement  of  Energy 
Effects  is  not  required. 

Clarity  of  This  Regulation 

We  are  required  by  Executive  Orders 
12866  (section  l(b)(12))  and  12988 


(section  3(b)(1)(B)),  and  13563  (section 
1(a),  and  by  the  Presidential 
Memorandum  of  June  1, 1998,  to  write 
all  rules  in  plain  language.  This  means 
that  each  rule  we  publish  must: 

(a)  Be  logically  organized; 

(b)  Use  the  active  voice  to  address 
readers  directly; 

(c)  Use  common,  everyday  words  and 
clear  language  rather  than  jargon; 

(d)  Be  divided  into  short  sections  and 
sentences;  and 

(e)  Use  lists  and  tables  wherever 
possible. 

If  you  feel  that  we  have  not  met  these 
requirements,  send  us  comments  by  one 
of  the  methods  listed  in  the  ADDRESSES 
section.  To  better  help  us  revise  the 
rule,  your  comments  should  be  as 
specific  as  possible.  For  example,  you 
should  tell  us  the  numbers  of  the 
sections  or  paragraphs  that  you  find 
unclear,  which  sections  or  sentences  are 
too  long,  the  sections  where  you  feel 
lists  or  tables  would  be  useful,  etc. 

Drafting  Information:  The  primary 
authors  of  this  regulation  were  Tom 
Ulrich,  Deputy  Superintendent, 

Sleeping  Bear  Dunes  National 
Lakeshore,  Michael  Tiernan,  Office  of 
the  Solicitor,  U.S.  Department  of  the 
Interior,  Washington,  DG,  A.J.  North,  Jay 
P.  Calhoun,  and  Rose  Wilkinson,  NPS 
Regulations  and  Special  Park  Uses, 
Washington,  DC. 

Public  Participation 

It  is  the  policy  of  NPS,  whenever 
practicable,  to  afford  the  public  an 
opportunity  to  participate  in  the 
rulemaking  process.  Accordingly, 
interested  parties  may  submit  written 
comments,  suggestions,  or  objections 
regarding  this  proposed  rule  to  the 
addresses  noted  at  the  beginning  of  this 
rule. 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  ideptifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  froni  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

List  of  Subjects  in  36  CFR  Part  7 

National  Parks,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  the 
National  Park  Service  proposes  to 
amend  36  CFR  part  7  as  set  forth  below: 
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PART  7— SPECIAL  REGULATIONS, 

areas  of  the  national  park 

SYSTEM 

1.  The  authority  for  Part  7  continues 
to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  462(k);  Sec. 
7.96  also  issued  under  36  U.S.C.  501-511, 

D.C.  Code  10-137  (2001)  and  D.C.  Code  50- 
2201  (2001). 

2.  In  §  7.80  add  paragraph  (c)  to  read 
as  follows: 

§7.80  Sleeping  Bear  Dunes  National 
Lakeshore. 

***** 

(c)  Bicycling.  (1)  The  Sleeping  Bear 
Heritage  Trail,  approximately  27  miles 
in  length  from  the  southern  Leelanau 
County  line  at  Manning  Road  to  County 
Road  651  at  Good  Harhor  Beach,  is 
designated  as  a  route  for  bicycle  use. 

(2)  The  Superintendent  may  open  or 
close  designated  routes,  or  portions 
thereof,  or  impose  conditions  or 
restrictions  for  bicycle  use  after  taking 
into  consideration  public  health  and 
safety,  natural  and  cultural  resource 
protection,  and  other  management 
activities  and  objectives. 

(i)  The  Superintendent  will  provide 
public  notice  of  all  such  actions  through 
one  or  more  of  the  methods  listed  in 

§  1.7  of  this  chapter. 

(ii)  Violating  a  closure,  condition,  or 
restriction  is  prohibited. 

Rachel  Jacobson, 

Principal  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 

[FR  Doc.  2012-25138  Filed  10-12-12;  8:45  am) 

BILLING  CODE  43ia-HH-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36CFR  Part  1195 

[Docket  No.  ATBCB-201 2-0003] 

RIN3014-AA40  ^ 

Medical  Diagnostic  Equipment 
Accessibility  Standards  Advisory 
Committee 

agency:  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Medical  Diagnostic 
Equipment  Accessibility  Standards 
Advisory  Committee  (Committee)  will 
hold  its  second  meeting.  On  July  5, 
2012,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  an 


advisory  committee  to  make 
recommendations  to  the  Board  on 
matters  associated  with  comments 
received  and  responses  to  questions 
included  in  a  previously  published 
Notice  of  Proposed  Rulemaking  (NPRM) 
on  Medical  Diagnostic  Equipment 
Accessibility  Standards. 

DATES:  The  Committee  will  meet  on 
October  29,  2012,  from  10:00  a.m.  to 
5:00  p.m.  and  on  October  30,  2012,  from 
9:00  a.m.  to  3:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Access  Board’s  Conference  Room, 
1331  F  Street  NW.,  Suite  800, 
Washington,  DC  20004-1111. 

FOR  FURTHER  INFORMATION  CONTACT:  Rex 
Pace,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  suite  1000, 
Washington,  DC  20004-1111. 

Telephone  number  (202)  272-0023 
(Voice):  (202)  272-0052  (TTY). 
Electronic  mail  address:  pace@access- 
board.gov. 

SUPPLEMENTARY  INFORMATION:  On  July  5, 
2012,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  an 
advisory  committee  to  make 
recommendations  to  the  Board  on 
matters  associated  with  comments 
received  and  responses  to  questions 
included  in  a  previously  published 
NPRM  on  Medical  Diagnostic 
Equipment  Accessibility  Standards.  See 
77  FR  6916  (February  9,  2012).  The 
NPRM  and  information  related  to  the 
proposed  standards  are  available  on  the 
Access  Board’s  Web  site  at:  http:// 
www.access-board.gov/medical- 
equipment.htm. 

The  advisory  committee  will  hold  its 
second  meeting  on  October  29  and  30, 
2012.  The  agenda  for  the  meeting 
includes  the  following: 

•  Review  of  previous  committee 
work; 

•  Formation  of  subcommittees  based 
on  medical  diagnostic  equipment  type; 

•  Continued  discussion  on  transfer 
surface  height  and  size; 

•  Consideration  of  and  possible 
discussion  on  permitted  obstructions  to 
the  transfer  surface; 

•  Consideration  of  and  possible 
discussion  on  transfer  support  location 
and  configuration: 

•  Consideration  of  and  possible 
discussion  on  issues  proposed  by 
committee  members:  and 

•  Discussion  of  administrative  issues. 

The  preliminary  meeting  agenda, 

along  with  information  about  the 
committee,  is  available  at  the  Access 
Board’s  Web  site  {http://www.access- 
board.gov/medical-equipment.htm). 


Committee  meetings  are  open  to  the 
public  and  interested  persons  can  attend 
the  meetings  and  communicate  their 
views.  Members  of  the  public  will  have 
opportunities  to  address  the  committee 
on  issues  of  interest  to  them  during 
public  comment  periods  scheduled  on 
each  day  of  the  meeting. 

The  meetings  will  be  accessible  to 
persons  with  disabilities.  An  assistive 
listening  system,  computer  assisted  real¬ 
time  transcription  (CART),  and  sign 
language  interpreters  will  be  provided. 
Persons  attending  the  meetings  are 
requested  to  refrain  from  using  perfume^ 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants  (see 
www.access-board.gov/about/policies/ 
fragrance.htm  for  more  information). 
Also,  persons  wishing  to  provide 
handouts  or  other  written  information  to 
the  committee  are  requested  to  provide 
electronic  formats  to  Rex  Pace  via  email 
prior  to  the  meetings  so  that  alternate 
formats  can  be  distributed  to  committee 
members. 

David  M.  Capozzi, 

Executive  Director. 

[FR  Doc.  2012-25257  Filed  10-12-12;  8:45  am] 
BILLING  CODE  81SO-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-2008-0177;  FRL-9740-^] 

Approval  and  Promulgation  of 
Implementation  Pians;  Portion  of  York 
County,  South  Carolina  Within 
Charlotte-Gastonia-Rock  Hill,  North 
Carolina-South  Carolina  1997  8-Hour 
Ozone  Nonattainment  Area; 

Reasonabie  Further  Progress  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
portions  of  two  state  implementation 
plan  (SIP)  revisions,  submitted  by  the 
South  Carolina  Department  of  Health 
and  Environmental  Control,  on  August 
31,  2007,  and  April  29,  2010,  to  address 
the  reasonable  further  progress  (RFP) 
plan  requirements  for  the  1997  8-hour 
ozone  national  ambient  air  quality 
standards  (NAAQS)  for  the  portion  of 
York  County,  South  Carolina  that  is 
within  the  bi-state  Charlotte-Gastonia- 
Rock  Hill  1997  8-hour  ozone 
nonattainment  area.  The  Charlotte- 
Gastonia-Rock  Hill,  North  Carolina- 
South  Carolina  1997  8-hour  ozone 
nonattainment  area  (hereafter  referred  to 
as  the  “bi-state  Charlotte  Area”)  is 
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comprised  of  Cabarrus,  Gaston,  Lincoln, 
Mecklenburg,  Rowan,  Union  and  a 
portion  of  Iredell  (Davidson  and  Coddle 
Creek  Townships)  Counties  in  North 
Carolina;  and  a  portion  of  York  County 
in  South  Carolina.  EPA  is  also  providing 
the  status  of  its  adequacy  determination 
for  the  motor  vehicle  emissions  budgets 
(MVEB)  for  volatile  organic  compounds 
that  were  included  in  South  Qirolina’s 
RFP  plan.  Further,  EPA  is  proposing  to 
approve  these  MVEB.  This  proposed 
action  is  being  taken  pursuant  to  section 
110  of  the  Clean  Air  Act.  EPA  will  take 
action  on  North  Carolina’s  RFP  plan  for 
its  portion  of  the  bi-state  Charlotte  Area, 
in  a  separate  action.  In  the  Final  Rules 
Section  of  this  Federal  Register,  EPA  is 
approving  the  State’s  implementation 
plan  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments. 

DATES:  Written  comments  must  be 
received  on  or  before  November  14, 

2012. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R04- 
OAR-2008A)177  by  one  of  the  following 
methods; 

1.  www.regulations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  R4-RDS@epa.gov. 

3.  Fax:  (404)  562-9019. 

4.  Mail:  “EPA-R04-OAR-2008- 
0177,”  Regulatory  Development  Section, 
Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960. 

5.  Hand  Delivery  or  Courier:  Lynorae 
Benjamin,  Chief,  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency, 
Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office’s  normal  hours  of 
operation.  The  Regional  Office’s  official 
hours  of  business  are  Monday  through 
Friday,  8:30  to  4:30,  excluding  federal 
holidays. 

Please  see  the  direct  final  rule  which  is 
located  in  the  Rules  section  of  this 
Federal  Register  for  detailed 
instructions  on  how  to  submit 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Sara 
Waterson,  Regulator\’  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 


Agency,  Region  4,  61  Forsyth  Street 
SW.,  Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9061. 
Ms.  Waterson  can  be  reached  via 
electronic  mail  at 
waterson.sara@epa.gov. 

SUPPLEMENTARY  INFORMATION;  On  March 
12,  2008,  EPA  issued  a  revised  ozone 
NAAQS.  See  73  FR  16436.  The  current 
action,  however,  is  being  taken  to 
address  requirements  under  the  1997  8- 
hour  ozone  NAAQS.  Requirements  for 
the  South  Carolina  portion  of  the  bi¬ 
state  Charlotte  Area  under  the  2008 
ozone  NAAQS  will  be  addressed  in  the 
future.  For  additional  information  see 
the  direct  final  rule  which  is  published 
in  the  Rules  Section  of  this  Federal 
Register.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  rule,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period 
on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

Dated:  October  2,  2012. 

A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

[FR  Doc.  2012-25168  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  90 

[WP  Docket  No.  07-100;  PS  Docket  No.  06- 
229;  WT  Docket  No.  06-150;  DA  12-1540] 

4.9  GHz  Band 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  reopening  of 
comment  and  reply  comment  periods. 

SUMMARY:  The  Public  Safety  and 
Homeland  Security  Bureau  on  its  own 
motion  extends  by  one  month  the 
comment  and  reply  deadlines  to  the 
Fifth  Further  Notice  of  Proposed 
Rulemaking  of  dockets  WP  Docket  No. 
07-100,  PS  Docket  No.  06-229,  WT 
Docket  No.  06-150.  The  Bureau  takes 
this  action  to  allow  the  First  Responder 
Network  Authority,  a  newly  formed 
independent  authority  within  the 
National  Telecommunications  and 
Information  Administration,  sufficient 
time  to  file  comments. 


DATES:  The  comment  and  reply  dates  for 
the  proposed  rule  published  at  77  FR" 
45558  (August  1,  2012),  are  reopened. 
Submit  comments  on  or  before 
November  1,  2012.  Submit  reply 
comments  on  or  before  November  30, 
2012. 

ADDRESSES:  You  may  submit  comments, 
identified  by  WP  Docket  No.  07-100,  PS 
Docket  No.  06-229,  WT  Docket  No.  06- 
150,  by  any  of  the  following  methods: 

•  Federal  eRuIemaking  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Federal  Communications 
Commission’s  Web  Site:  http:// 
fjallfoss.fcc.gov/ecfs2/.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  U.S.  Postal  Service  first-class. 
Express,  and  Priority  mail  must  be 
addressed  to  445  12th  Street  SW., 
Washington,  DC  20554.  Commercial 
overnight  mail  (other  than  U.S.  Postal 
Service  Express  Mail  and  Priority  Mail) 
must  be  sent  to  9300  East  Hampton 
Drive,  Capitol  Heights,  MD  20743. 

•  Hand  or  Messenger  Delivery:  445 
12th  St.  SW.,  Room  TW-A325, 
Washington,  DC  20554. 

•  People  With  Disabilities:  Contact 
the  FCC  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  by  email:  FCC504@fcc.gov 
or  phone;  202-^18-0530  or  TTY:  202- 
418-0432. 

For  detailed  instructions  for 
submitting  comments,  additional 
information  on  the  rulemaking  process, 
and  where  to  find  materials  available  for 
inspection,  see  the  SUPPLEMENTARY 
INFORMATION  section  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Eng,  Policy  and  Licensing 
Division,  Public  Safety  and  Homeland 
Security  Bureau,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554,  at 
(202)  418-0019,  TTY  (202)  418-7233,  or 
via  email  at  Thomas.Eng@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Safety  and 
Homeland  Security  Bureau’s  Order  in 
WP  Docket  No.  07-100;  PS  Docket  No. 
06-229;  WT  Docket  No.  06-150; 
adopted  and  released  on  September  26, 
2012.  The  complete  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street  SW., 
Room  CY-A257,  Washington,  DC  20554. 
This  document  may  also  be  purchased 
from  the  Commission’s  duplicating 
contractor.  Best  Copy  and  Printing,  Inc., 
in  person  at  445  12th  Street  SW.,  Room 
CY-B402,  Washington,  DC  20554,  via 
telephone  at  (202)  488-5300,  via 
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facsimile  at  (202)  488-5563,  or  via  email 
at  FCC@BCPrWEB.com.  Alternative 
formats  (computer  diskette,  large  print, 
audio  cassette,  and  Braille)  are  available 
to  persons  with  disabilities  or  by 
sending  an  email  to  FCC504@fcc.gov  or 
calling  the  Consumer  and  Governmental 
Affairs  Bureau  at  (202)  418—0530,  TTY 
(202)  418-0432.  This  document  is  also 
available  on  the  Commission’s  Web  site 
at  http://www.fcc.gov.  The 
Commission’s  Fifth  Further  Notice  of 
Proposed  Bulemaking  in  VvJ*  Docket  No. 
07-100;  PS  Docket  No.  06-229;  WT 
Docket  No.  06-150;  adopted  and 
released  on  June  13,  2012  is  available  by 
searching  FCC  12-61  on  the 
Commission’s  EDOCS  Web  site  at 
http://hraunfoss.fcc.gov/edocs jjublic/. 

A  summary  of  the  Commission’s  Fifth 
Further  Notice  of  Proposed  Rulemaking 
is  available  in  the  Federal  Register  at  77 
FR  45558  (August  1,  2012). 

Comments 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission’s  rules,  47  CFR  1.415, 

1.419,  interested  parties  may  file 
comments  and  reply  comments. 
Comments  may  be  filed  using;  (1)  The 
Commission’s  Electronic  Comment 
Filing  System  (ECFS),  (2)  the  Federal 
Government’s  eRulemaking  Portal,  or  (3) 
by  filing  paper  copies.  See  Electronic 
Filing  of  Documents  in  Bulemaking 
Proceedings,  63  FR  24121,  May  1  (1998). 

•  Electronic  Filers:  Comments  may  be 
filed  electronically  using  the  Internet  by 
accessing  the  ECFS:  http:// 
fjallfoss.fcc.gov/ecfs2/  or  the  Federal 
eRulemaking  Portal:  http:// 
www.regulations.gov. 

•  Paper  Filers:  Parties  who  choose  to 
file  by  paper  must  file  an  original  and 
four  copies  of  each  filing.  If  more  than 
one  docket  or  rulemaking  number 
appears  in  the  caption  of  this' 
proceeding,  filers  must  submit  two 
additional  copies  for  each  additional 
docket  or  rulemaking  number. 

•  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail.  All 
filings  must  be  addressed  to  the 
Commission’s  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission. 

•  All  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Commission’s  Secretary  must  be 
delivered  to  FCC  Headquarters  at  445 
12th  St.  SW.,  Room  TW-A325, 
Washington,  DC  20554.  The  filing  hours 
are  8:00  a.m.  to  7:00  p.m.  All  hand 
deliveries  must  be  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  must  be  disposed  of  before 
entering  the  building. 


•  Commercial  overnight  mail  (other 
than  U.S.  Postal  Service  Express  Mail 
and  Priority  Mail)  must  be  sent  to  9300 
East  Hampton  Drive,  Capitol  Heights, 

MD  20743. 

•  U.S.  Postal  Service  first-class. 
Express,  and  Priority  mail  must  be 
addressed  to  445  12th  Street  SW., 
Washington  DC  20554. 

On  our  own  motion,  we  extend  the 
comment  and  reply  deadlines 
established  in  the  Fifth  Further  Notice  of 
Proposed  Bulemaking  [Fifth  FNPRM]  of 
the  above-captioned  proceeding.  A 
summary  of  the  Commission’s  Fifth 
FNPRM  is  available  in  the  Federal 
Register  at  77  FR  45558  (August  1, 

2012).  In  the  Fifth  NPRM,  the 
Commission  specified  that  comments 
are  due  60  days  after  publication  in  the 
Federal  Register,  and  reply  comments 
are  due  90  days  after  publication  in  the 
Federal  Register.  On  August  1,  2012, 
the  Office  of  the  Federal  Register 
published  a  summary  of  the  Fifth 
FNPRM,  which  established  a  comment 
deadline  of  October  1,  2012,  and  a  reply 
comment  deadline  of  October  30,  2012. 

The  Fifth  FNPRM  seeks  comment  on 
various  issues  relating  to  the  4.9  GHz 
band,  including  the  relationship 
between  the  4.9  GHz  band  and  the  700 
MHz  public  safety  broadband  network, 
which  will  be  administered  by  the  First 
Responder  Network  Authority 
(FirstNet),  a  newly  formed  independent 
authority  within  the  National 
Telecommunications  and  Information 
Administration.  We  note  that  FirstNet  is 
still  in  the  initial  stages  of  formation, 
and  held  its  first  public  meeting  on 
September  25,  2012.  Thus,  under  the 
current  comment  schedule  for  this 
proceeding,  FirstNet  may  not  have 
sufficient  time  to  file  comments  to  the 
Fifth  FNPRM  by  the  comment  deadline. 
Therefore,  on  our  own  motion  we  find 
that  an  extension  of  the  comment  and 
reply  comment  dates  for  the  Fifth 
FNPRM  is  appropriate  to  provide 
FirstNet  and  other  interested  parties 
additional  time  to  file,  which  in  turn 
will  enable  the  Commission  to  develop 
a  more  substantial  record  in  this 
proceeding.  Accordingly,  we  extend  the 
comment  deadline  to  November  1,  2012, 
and  the  reply  comment  deadline  to 
November  30,  2012. 

Accordingly,  it  is  ordered  that, 
pursuant  to  sections  4(i),  4(j),  and  5(c) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j), 

155(c),  and  pursuant  to  the  authority 
delegated  in  Sections  0.191  and  0.392  of 
the  Commission’s  rules,  47  CFR  0.191, 
0.392,  we  extend  the  comment  and 
reply  comment  deadlines  for  the  above 
proceeding  as  discussed  herein. 


Federal  Communications  Commission. 
David  S.  Turetsky, 

Chief,  Public  Safety  and  Homeland  Security 
Bureau. 

(FR  Doc.  2012-25196  Filed  10-12-12:  8:45  am] 
BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MB  Docket  No.  12-261;  RM-11677;  DA  12- 
1506] 

Radio  Broadcasting  Services; 
Crownpoint,  NM 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  sets  forth  a 
proposal  to  amend  the  FM  Table  of 
Allotments.  The  Commission  requests 
comment  on  a  petition  filed  by  Navajo 
Technical  College,  proposing  to  amend 
the  Table  of  Allotments  by  allotting 
Channel  297A  at  Crownpoint,  New 
Mexico,  as  a  Tribal  Allotment.  Channel 
297A  would  constitute  a  first  local 
service  at  Crownpoint.  Channel  297A 
can  be  allotted  at  Crownpoint,  New 
Mexico,  in  compliance  with  the 
Commission’s  minimum  distance 
separation  requirements  with  a  site 
restriction  of  0.9  km  (0.58  miles) 
northeast  of  Crownpoint,  at  35-41-07 
North  Latitude  and  108-08-43  West 
Longitude.  See  Supplementary 
Information  infra. 

DATES:  The  deadline  for  filing  comments 
is  November  12,  2012.  Reply  comments 
must  be  filed  on  or  before  November  26, 
2012. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  counsel 
for  petitioner  as  follows:  Albert  J. 
Catalano,  Esq.,  Matthew  J.  Plache,  Esq., 
Victoria  Garcia,  Esq.,  Catalano  &  Plache, 
PLLC,  3221  M  Street  NW.,  Washington, 
DC  20007. 

FOR  FURTHER  INFORMATION  CONTACT: 

Deborah  A.  Dupont,  Media  Bureau  (202) 
418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
12-261,  adopted  September  17,  2012, 
and  released  September  18,  2012.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street  SW., 
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Washington  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission’s  copy 
contractor,  Best  Copy  and  Printing,  Inc., 
445  12th  Street  SW.,  Room  CY-B402, 
Washington,  DC  20554,  (800)  378-3160, 
or  via  the  company’s  Web  site,  tvww. 
bcpiweb.com.  This  document  does  not 
contain  proposed  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  In  addition,  therefore,  it  does  not 
contain  any  proposed  information 
collection  burden  “for  small  business 
concerns  with  fewer  than  25 
employees,”  pursuant  to  the  Small 
Business  Paperwork  Relief  Act  of  2002, 
Public  Law  107-198,  see  44  U.S.C. 
3506(c)(4). 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
should  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

Federal  Communications  Commission. 

Nazifa  Sawez. 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  336. 

§73.202  [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  Mexico,  is 
amended  by  adding  Crownpoint,  297A 
(Tribal  Allotment). 

(FR  Doc.  2012-25198  Filed  10-12-12;  8:45  am] 
BKJJNG  CODE  e712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  110321210-2495-01] 

RIN  0648-BA93 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands  Management  Area; 
Groundfish  Retention  Standard 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NO  A  A), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  proposes  a  regulatory 
amendment  that  would  modify  the 
groundfish  retention  standard  (GRS) 
program  in  the  Bering  Sea  and  Aleutian 
Islands  (BSAI)  management  area  by 
removing  certain  regulatory 
requirements  mandating  minimum 
levels  of  groundfish  retention  and 
adding  requirements  for  annual  reports 
on  groundfish  retention  performance. 
The  GRS  program  was  implemented  to 
increase  the  retention  and  utilization  of 
groundfish  caught  by  trawl  catcher/ 
processor  (G/P)  vessels  not  listed  in  the 
American  Fisheries  Act  (AFA),  referred 
to  as  Amendment  80  vessels,  and 
Amendment  80  cooperatives 
participating  in  the  Bering  Sea  and 
Aleutian  Islands  groundfish  fisheries. 
NMFS  has  discovered  that  the 
regulatory  methodology  used  to 
calculate  compliance  with  the  GRS 
requires  individual  Amendment  80 
vessels  and  Amendment  80  cooperatives 
to  retain  groundfish  at  minimum  rates 
well  above  the  minimum  rates 
recommended  by  the  Gouncil  or 
implemented  by  NMFS.  As  a  result,  the 
GRS  is  expected  to  impose  significantly 
higher  than  predicted  compliance  costs 
on  vessel  owners  and  operators  due  to 
the  increased  level  of  retention  needed 
to  meet  the  minimum  retention  rates. 

Additionally,  NMFS  has  discovered 
that  enforcement  of  the  GRS  has  proven 
far  more  complex,  challenging,  and 
potentially  costly  than  anticipated  by 
NMFS.  This  proposed  rule  would 
relieve  non-AFA  trawl  G/Ps  and 
Amendment  80  cooperatives  from 
undue  compliance  costs  stemming  from 
the  mandatory  GRS  rates,  but  continue 
the  GRS  program  goals  of  increased 
retention  and  utilization  by  establishing 
additional  reporting  requirements  on 
groundfish  retention  performance 
together  with  current  monitoring 


requirements  for  the  Amendment  80 
fleet.  This  action  is  intended  to  promote 
the  goals  and  objectives  of  the 
Magnuson-Stevens  Fishery 
Gonservation  and  Management  Act,  the 
fishery  management  plan,  and  other 
applicable  law. 

DATES:  Gomments  must  be  received  no 
later  than  November  14,  2012. 
ADDRESSES:  You  may  submit  comments 
on  this  document,  identified  by  NOAA- 
NMFS-201 1-0049,  by  any  of  the 
following 'methods: 

•  Electronic  Submission:  Submit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  Portal 
www.regulations.gov.  To  submit 
comments  via  the  e-Rulemaking  Portal, 
first  click  the  “submit  a  comment”  icon, 
then  enter  NOAA-NMFS-201 1-0049  in 
the  keyword  search.  Locate  the 
document  you  wish  to  comment  on 
from  the  resulting  list  and  click  on  the 
“Submit  a  Gomment”  icon  on  that  line. 

•  Mail:  Address  written  comments  to 
Glenn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Mail  comments  to  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 

•  Fax:  Address  written  comments  to 
Glenn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Fax  comments  to  907— 
586-7557. 

•  Hand  delivery  to  the  Federal 
Building:  Address  written  comments  to 
Glenn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Deliver  comments  to 
709  West  9th  Street,  Room  420A, 

Juneau,  AK. 

Instructions:  Comments  must  be 
submitted  by  one  of  the  above  methods 
to  ensure  that  the  comments  are 
received,  documented,  and  considered 
by  NMFS.  Comments  sent  by  any  other 
method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered.  All  comments  received  are 
a  part  of  the  public  record  and  will 
generally  be  posted  for  public  viewing 
on  www.regulations.gov  without  change. 
All  personal  identifying  information 
(e.g.,  name,  address)  submitted 
voluntarily  by  the  sender  will  be 
publicly  accessible. 

Do  not  submit  confidential  business 
information,  or  otherwise  sensitive  or 
protected  information.  NMFS  will 
accept  anonymous  comments  (enter 
“N/A”  in  the  required  fields  if  you  wish 
to  remain  anonymous).  Attachments  to 
electronic  comments  will  be  accepted  in 
Microsoft  Word  or  Excel,  WordPerfect, 
or  Adobe  PDF  file  formats  only. 
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Electronic  copies  of  the 
Environmental  Assessment,  Regulatory 
Impact  Review  (RIR),  emd  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
that  are  collectively  known  as  the 
analysis  prepared  for  this  proposed  rule 
may  be  obtained  from  http:// 
www.regulations.gov  or  from  the  Alaska 
Region  Web  site  at  http:// 
alaskafisheries.noaa.gov. 

Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  collection-of-information 
requirements  contained  in  this  proposed 
rule  may  be  submitted  to  NMFS  at  the 
above  address  and  by  email  to 
OlRA_Submission@omb.eop.gov  or  fax 
to  202-395-7285. 

FOR  FURTHER  INFORMATION  CONTACT: 

Seanbob  Kelly,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  U.S.  groundfish  fisheries  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI)  in  the 
Exclusive  Economic  Zone  (EEZ)  under 
the  Fishery  Management  Plan  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(FMP).  The  Council  prepared  the  FMP 
pursuant  to  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (MSA).  Regulations  implementing 
the  FMP  appear  at  50  CFR  part  679. 
General  regulations  that  pertain  to  U.S. 
fisheries  appear  at  subpart  H  of  50  CFR 
part  600. 

Background 

In  June  2003,  the  Council  adopted 
Amendment  79  to  the  FMP. 

Amendment  79  revised  section  2.2.1  of 
the  FMP  to  include  the  management 
objective  of  improving  the  retention  of 
groundfish  where  practicable,  by 
establishing  minimum  groundfish 
retention  standards.  At  the  same  time 
the  Council  adopted  Amendment  79,  it 
adopted  the  groundfish  retention 
standard  (GRS)  program.  NMFS 
published  a  final  rule  implementing  the 
GRS  program  in  April  2006  (71  FR 
17362),  and  the  GRS  program  became 
effective  in  2008. 

As  originally  recommended  by  the 
Council  and  approved  by  NMFS,  the 
GRS  program  applied  to  non-AFA  trawl 
C/Ps  equal  to  or  greater  than  125  feet 
(38.1  m)  length  overall  (LOA).  The  GRS 
program  required  each  of  these  vessels 
to  retain  and  utilize  a  minimum  amount 
of  groundfish  caught  during  the 
calendar  year.  The  Council 
recommended  the  GRS  program  for  non- 
AFA  trawl  C/Ps  because,  as  a  group, 
they  had  the  lowest  retained  catch  rates 
of  any  C/P  sector  operating  in  the  BSAI 
groimdfish  fishery.  The  Council  chose 
to  exclude  non-AFA  trawl  C/Ps  less 


than  125  feet  (38.1  m)  LOA  from  the 
original  GRS  program  because  GRS 
compliance  costs  associated  with 
observers  and  scale  monitoring 
requirements  were  found  to  be  higher 
for  these  vessels,  and  their  contribution 
to  the  overall  bycatch  and  discard  of 
groundfish  was  minimal  compared  to 
vessels  equal  to  or  greater  than  125  feet 
(38.1  m)  LOA. 

The  Council’s  policy  objectives  for  the 
GRS  program  included  reducing 
bycatch,  minimizing  waste,  and 
improving  utilization  of  fish  resources 
to  the  extent  practicable,  acknowledging 
that  any  solution  to  the  problem  of 
reducing  discards  must  take  into 
account  the  ability  of  NMFS  to  monitor 
discards  and  adequately  enforce  any 
regulations.  The  full  rationale  for  the 
GRS  is  described  in  the  preamble  to  the 
final  rule  for  the  GRS  program  (71  FR 
17362,  April  6,  2006)  and  is  not 
rep^eated  here.  Regulations 
implementing  the  GRS  program  at 
§§  679.7(m)  and  679.27(j)  established 
annual  minimum  groundfish  retention 
standards  and  prohibited  the  owner  or 
operator  of  a  non-AFA  trawl  C/P  equal 
to  or  greater  than  125  feet  (38.1  m)  LOA 
from  retaining  an  amount  of  groundfish 
during  a  fishing  year  that  is  less  than  the 
GRS.  Section  679.27(j)(2)  contains  the 
equations  used  by  NMFS  for 
determining  GRS  compliance.  GRS 
program  regulations  also  established 
new  observer  and  scale  requirements  at 
§  679.27(j)(5)  in  order  to  effectively 
monitor  and  account  for  groundfish 
catch  onboard  non-AFA  trawl  C/Ps 
subject  to  the  GRS  program.  The  GRS 
was  phased  in  to  allow  owners  and 
operators  of  affected  vessels  time  to 
adjust  to  the  retention  requirements. 

The  GRS  was  based  on  historic  total 
catch  and  retention  estimates  presented 
in  the  analysis  for  the  GRS  program.  The 
GRS  schedule  can  be  found  at 
§  679.27(j)(4)  and  is  listed  below  in 
Table  1. 


Table  1— Annual  Groundfish  Re> 
TENTiON  Standard  at  50  CFR 
'679.27(J)(4) 


GRS  Schedule 

Annual  GRS 
(Percent) 

2008  . . 

65 

2009  . 

75 

2010 . . . 

80 

201 1  and  each  year  after . 

85 

In  June  2006,  the  Council  adopted 
Amendment  80  to  the  FMP,  which 
authorized  the  allocation  of  specified 
groundfish  species  to  harvesting 
cooperatives  and  established  a  catch 
share  program  for  non-AFA  trawl  C/Ps. 


This  catch  share  prograih  is  commonly 
referred  to  as  the  Amendment  80 
program,  and  the  vessels  used  in  this 
program  are  commonly  referred  to  as 
Amendment  80  vessels,  or  the 
Amendment  80  sector.  Amendment  80 
was  intended  to  meet  a  number  of 
policy  objectives  that  included 
improving  retention  and  utilization  of 
fishery  resources  by  the  Amendment  80 
sector,  reducing  potential  bycatch 
reduction  costs,  encouraging  fishing 
practices  with  lower  discard  rates,  and 
promoting  opportunities  for  the  sector 
to  increase  the  value  of  harvested 
species.  NMFS  approved  Amendment 
80  and  published  a  final  rule 
implementing  it  in  2007  (72  FR  52668, 
September  14,  2007),  and  the 
Amendment  80  program  was  fully 
effective  starting  with  the  2008  fishing 
year. 

Under  the  Amendment  80  program, 
NMFS  annually  issues  an  Amendment 
80  quota  share  (QS)  permit  to  a  person 
holding  the  catch  history  of  an  original 
qualifying  vessel.  The  amount  of  QS 
issued  is  based  on  the  qualifying 
vessels’  catch  history  of  six  Amendment 
80  species  (Atka  mackerel,  Aleutian 
Islands  Pacific  ocean  perch,  flathead 
sole.  Pacific  cod,  rock  sole,  and 
yellowfin  sole)  in  the  BSAI  from  1998 
through  2004.  Generally,  the 
Amendment  80  program  is  intended  to 
facilitate  the  formation  of  cooperatives 
among  persons  receiving  Amendment 
80  QS  permits.  These  cooperatives  are 
eligible  to  receive  cooperative  quota 
(CQ),  which  represents  an  exclusive 
harvest  privilege  for  a  portion  of  these 
fishery  resources.  Amendment  80  sector 
participants  who  do  not  choose  to  join 
a  harvesting  cooperative  must  fish  in  a 
limited  access  fishery,  without  an 
exclusive  harvest  privilege,  and  must 
continue  in  a  race  for  fish  with  other 
participants  in  that  fishery.  The 
allocation  of  CQ  allows  vessel  operators 
to  make  operational  choices  to  improve 
returns  from  the  fisheries  and  reduce 
discards  of  fish,  because  the  incentives 
of  the  limited  access  fishery — to 
-maximize  catch  rates  to  capture  a  larger 
share  of  the  available  catch — are 
removed.  The  principal  benefits  from 
the  Amendment  80  program  are 
achieved  with  harvesters  choosing  to 
join  cooperatives.  These  benefits  are 
described  more  fully  in  the  final  rule  for 
Amendment  80  (72  FR  52668, 

September  14,  2007). 

In  addition  to  issuing  QS  permits  and 
providing  mechanisms  for  the  formation 
of  cooperatives,  the  Amendment  80 
program  established  measures  to  reduce 
the  discard  of  groundfish.  Amendment 
80  modified  the  GRS  program  in  two 
critical  ways.  First,  the  GRS  program 
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was  extended  to'all  non-AFA  trawl  G/ 

Ps  operating  in  the  BSAI,  removing  the 
exemption  for  vessels  under  125  feet 
(38.1  m)  LOA.  Therefore,  all 
Amendment  80  vessels,  regardless  of 
size,  are  required  to  comply  with  the 
GRS.  Second,  Amendment  80  modified 
the  method  of  calculating  the  total 
retention  of  groundfish  catch  that 
applies  to  cooperatives.  Amendment  80 
authorized  a  cooperative  to  meet  the 
GRS  by  aggregating  the  retention  rate  of 
all  vessels  assigned  to  the  cooperative. 
Under  this  modification,  not  every 
vessel  within  the  cooperative  is  required 
to  meet  the  minimum  GRS;  some  vessels 
may  not  meet  the  minimum  GRS  as  long 
as  the  minimum  is  met  by  the 
aggregated  retention  rate  of  all  vessels  in 
the  cooperative.  This  action  was 
intended  to  enable  the  owners  of 
.■\mendment  80  vessels  with  relatively 
low  retention  rates  to  join  a  cooperative, 
assign  their  harvest  privilege  to  the 
cooperative,  and  allow  vessels  with 
higher  retention  rates  to  harvest  the 
cooperative’s  exclusive  allocation  of 
fish.  Additionally,  for  Amendment  80 
vessels  that  fish  under  a  cooperative’s 
exclusive  harvest  privilege,  the  costs 
associated  with  retaining  less  valuable 
fish  under  the  GRS  program  may  be 
offset  by  increased  profitability  because 
they  are  no  longer  operating  in  a  race  for 
fish. 

Under  the  current  GRS  program,  each 
Amendment  80  cooperative  and  each 
vessel  participating  in  the  limited  access 
fishery  must  ensure  that  it  meets  the 
GRS  requirements,  based  on  the  amount 
of  catch  retained  by  that  cooperative  or 
vessel.  Catch  is  defined  in  regulations  at 
§  600.10  to  include,  but  is  not  limited  to, 
any  activity  that  results  in  killing  fish  or 
bringing  any  live  fish  onboard  a  vessel. 
As  noted  earlier,  vessels  participating  in 
a  cooperative  can  aggregate  the  total 
catch  and  total  retained  catch  by  all  - 
vessels  in  the  cooperative.  Therefore, 
vessels  with  poorer  retention  rates  may 
have  an  incentive  to  join  a  cooperative 
with  other  vessels  that  have  better 
retention  rates  and  are  able  to  offset  the 
lower  retention  rates  of  those  vessels.  As 
the  GRS  increased,  individual  vessels 
with  lower  retention  rates  likely  had 
greater  difficulty  meeting  the  GRS  than 
vessels  that  coordinated  with  other 
vessels  in  an  Amendment  80 
cooperative. 

Many  of  the  objectives  for  establishing 
monitoring  and  enforcement  regulations 
under  Amendment  80  were  similar  to 
those  under  Amendment  79.  However, 
the  regulations  implementing 
Amendment  80  established  a  quota 


management  program  that  had 
somewhat  different  monitoring  needs. 
Therefore,  the  Council  recommended 
and  NMFS  implemented  a  separate, 
enhanced  set  of  monitoring  and 
enforcement  regulations  for  Amendment 
80  because  of  the  increased  incentive  for 
Amendment  80  ves.sels  and  Amendment 
80  cooperatives  to  engage  in  presorting 
or  “high  grading”  of  catch  prior  to 
weighing  under  the  quota-based  catch 
share  management  plan.  The  monitoring 
and  enforcement  regulations 
implemented  for  Amendment  80  were 
in  addition  to  and  did  not  remove  any 
of  the  monitoring  and  enforcement 
regulations  established  under  the  GRS 
program  and  were  intended  to  minimize 
the  under-reporting  or  misreporting  of 
catch  under  the  quota-based  catch  share 
program. 

Concerns  With  the  GRS 

At  its  April  2010  meeting,  the  Council 
requested  that  NMFS  report  on  the  * 
status  of  monitoring,  enforcing,  and 
prosecuting  the  GRS  program.  The 
Council’s  request  was  based,  in  part,  on 
the  concerns  raised  by  NMFS  at  the  time 
the  Council  took  final  action  on  BSAI 
Amendment  93,  which  established 
Amendment  80  cooperatives.  The 
request  also  was  based  upon  general 
concerns  expressed  by  participants  in 
the  Amendment  80  sector  regarding  the 
enforcement  of  the  GRS.  Specifically, 
the  Council  requested  a  report  on  the 
enforcement  and  prosecution  concerns 
raised  since  the  development  of  the  GRS 
program,  including  changes  to  the  GRS 
program  under  Amendment  80,  changes 
proposed  by  the  Council  at  the  time  it 
adopted  Amendment  93  to  the  FMP, 
and  concerns  about  monitoring  and 
enforcing  the  GRS  program  that  were 
identified  by  the  agency  or  industry 
participants.  The  Council  also  requested 
conceptual  alternatives  to  modify  the 
GRS  program  to  address  these  concerns. 

In  June  2010,  NMFS  provided  the 
Council  with  a  preliminary  assessment 
of  the  GRS  program.  NMFS  raised  two 
key  concerns  in  the  June  2010  report  to 
the  Council.  First,  NMFS  pointed  out 
that  the  methodology  for  calculating 
annual  retention  standards  established 
in  regulations  implementing  the  GRS 
was  different  than  the  methodology 
used  in  the  analysis  for  the  GRS 
program  to  estimate  the  fleet’s  historic 
retention  rates.  NMFS  explained  that 
the  methodology  implemented  in 
regulation  was  necessary  for  calculating 
retention  rates  that  were  verifiable  and 
enforceable  on  an  individual  vessel 
basis.  However,  when  NMFS  compared 


the  retention  rates  produced  by  the  two 
methodologies,  NMFS  determined  that 
the  methodology  used  in  the  analysis  for 
the  GRS  program,  which  was  the  basis 
for  the  Council’s  selection  of  minimum 
retention  rates,  produced  consistently 
higher  retention  rates  than  the 
methodology  established  in  regulation. 
As  a  result,  NMFS  realized  that  the  fleet 
had  to  retain  more  groundfish  in  order 
to  meet  the  minimum  retention  rate 
using  the  regulatory’methodology  than 
the  fleet  would  have  been  required  to 
retain  using  the  methodology  in  the 
analysis.  Second,  NMFS  explained  the 
difficulties  the  agency  was  encountering 
in  effectively  enforcing  and  prosecuting 
the  GRS  for  individual  vessels,  and  that 
these  difficulties  would  extend  to 
prosecution  of  a  single  cooperative,  or 
multiple  cooperatives.  NMFS  also  noted 
that  since  the  GRS  program  was 
implemented,  the  retention  rate  of 
groundfish  by  the  Amendment  80  fleet 
had  increased  substantially  under  either 
methodology.  Additional  information 
on  the  key  concerns  raised  by  NMFS  is 
provided  below. 

At  the  June  2010  Council  meeting, 
representatives  of  the  Amendment  80 
sector  testified  that  vessel  operators  that 
met  the  GRS  in  2009  will  face 
significant  additional  challenges 
meeting  the  increasing  standard.  Vessel 
operators  cited  the  differences  in  the 
Council’s  recommended  GRS  and 
NMFS’  methodology  for  calculating 
compliance  with  that  standard  as  an 
unintended  burden  on  the  fleet. 

Industry  representatives  reported  to  the 
Council  that  the  GRS  calculation 
specified  in  regulations  results  in  a 
lower  retention  percentage  than  the 
methodology  used  in  the  analysis 
developed  for  the  GRS  program. 
Amendment  80  vessel  operators  raised 
concerns  that  it  may  not  be  possible  to 
achieve  the  highest  GRS  required  in 
regulation  for  vessels  operating 
individually  in  the  Amendment  80 
limited  access  fishery,  or  collectively  in 
a  cooperative. 

Differences  in  Catch  Data  Estimation 

In  its  report  to  the  Council,  NMFS 
confirmed  that  the  regulatory  method 
for  calculating  compliance  with  the  GRS 
consistently  results  in  a  lower 
calculated  retention  rate  than  the 
method  used  in  the  GRS  program 
analysis,  as  shown  in  Table  2  below.  In 
2008,  this  difference  was  13  percent,  in 
2009  it  was  10  percent,  and  in  2010  it 
was  7  percent. 
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Table  2.  Comparison  of  Methods  to  Calculate  the  Annual  BSAI  Groundfish  Retention  Rate  for 
the  Amendment  80  Sector 


Year 

Regulator> 

GRS 

% 

Total 
Catch'  (A) 
mt 

Retained 
Catch'  (B) 
mt 

Round  Weight 
••  Equivalent  (D) 
mt 

Historic 

Retention 

GRS 

Program 

Analysis 

(B)/(A) 

% 

Regulators' 

Compliance 

Calculation 

(DV(A) 

% 

Difference 

% 

2003 

* 

269,050 

188,584 

183,334 

70 

68 

2 

2004 

* 

314,018 

214,959 

201.232 

68 

64 

4 

2005 

* 

301,538 

236,226 

216,391 

78 

72 

7 

2006 

♦ 

296,058 

233,848 

214,825 

79 

73 

6 

2007 

* 

322,492 

250,398 

223,581 

78 

69 

8 

2008 

65 

359,756 

323,008 

275,450 

90 

77 

13 

2009 

70 

334,304 

301,508 

268,953 

90 

80 

10 

2010 

75 

360,864 

327,883 

303,555 

91 

84 

7 

*  GRS  program  not  implemented  until  2008 
Source:  Catch  Accounting,  April  29, 201 1 

'Prior  to  2008,  total  catch  estimates  were  based  on  a  combination  of  observer  data  and  weekly  production  repwrts.  After  2008,  total 
catch  estimates  are  based  on  scale  weights  of  total  groundfish  catch  from  observer  data. 

’Prior  to  2008,  retained  catch  estimates  were  based  on  a  combination  of  observer  estimates  of  discards  and  data  from  weekly  production 
reports.  After  2008,  retained  catch  estimates  are  based  on  observer  estimates  of  discard. 

'Retained  catch  for  the  purposes  of  the  GRS  program  is  based  on  the  round  weight  equivalent  of  reported  production. 


The  regulatory  method  requires  a 
level  of  groundfish  retention  much 
higher  than  that  intended  by  the 
Council  when  it  adopted  the  GRS 
program.  The  reasons  for  the 
underestimates  of  groundfish  retention 
are  not  clear,  but  likely  reflect  a  mixture 
of  factors.  One  possible  source  of  the 
variation  in  the  retention  estimates  may 
stem  from  differences  in  the  data  used 
in  the  analysis  for  the  GRS  program,  to 
calculate  the  historic  total  catch  and 
NMFS’  current  method  for  estimating 
groundfish  retention. 

Total  catch  estimates  in  the 
groundfish  fisheries  off  Alaska  are 
generated  by  NMFS  from  information 
provided  through  a  variety  of  required 
industry  reports  of  harvest  and  at-sea 
discard,  and  data  collected  through  an 
extensive  fishery  observer  program. 

Over  the  past  decade,  NMFS  changed 
the  methodologies  used  to  determine 
catch  estimates  from  the  NMFS  blend 
database  (1995  through  2002)  to  the 
catch  accounting  system  (2003  through 
present).  The  analysis  for  the  GRS 
program  used  data  from  the  blend 
database  to  determine  the  total  retention 
rates  of  the  non-AFA  trawl  C/P  fleet  and 
the  Council  relied  on  these  retention 
lates  to  recommend  specific  groundfish 
retention  standards  for  the  GRS 
program. 

In  2003,  the  catch  accounting  system 
was  implemented  to  better  meet  the 
increasing  information  needs  of 


fisheries  scientists  and  managers. 
Currently,  the  catch  accounting  system 
relies  on  data  derived  from  a  mixture  of 
production  and  observer  reports  as  the 
basis  of  the  total  catch  estimates.  The 
approach  for  estimating  retained  catch 
used  in  the  GRS  program  relies  on 
round  weight  equivalents  of  retained 
products  and  NMFS  product  recovery 
rates  to  estimate  retention.  The  2003 
modifications  in  catch  estimation 
included  providing  more  frequent  data 
summaries  at  finer  spatial  and  fleet 
resolution,  and  the  increased  use  of 
observer  data.  Redesigned  observer 
program  data  collections  were 
implemented  in  2008,  and  include 
recording  sample-specific  information 
in  lieu  of  pooled  information,  increased 
use  of  systematic  sampling  over  simple 
random  and  opportunistic  sampling, 
and  decreased  reliance  on  observer 
computations.  As  a  result  of  these 
modifications,  NMFS  is  unable  to 
recreate  blend  database  estimates  for 
total  catch  and  retained  catch  after  2002. 
Therefore,  NMFS  is  not  able  to  reliably 
determine  differences  in  retention  rates 
when  comparing  historic  data  from  the 
blend  database  to  the  current  catch 
accounting  system. 

Enforcement  Concerns 

In  the  June  2010  report,  NMFS 
described  a  suite  of  enforcement 
concerns  about  the  ability  to  effectively 
prosecute  a  violation  of  the  GRS.  When 


the  GRS  program  was  approved  by 
NMFS,  NOAA’s  Office  of  General 
Counsel  for  Enforcement  and  Litigation 
raised  concerns  about  certain 
difficulties  it  anticipated  in  prosecuting 
vessel  specific  violations  of  the  GRS 
program.  These  concerns  primarily 
focused  on, the  program’s  reliance  on  an 
annual  groundfish  retention  percentage 
based  in  part  on  data  collected  by 
numerous  observers  deployed  on  a 
vessel  over  the  course  of  a  year,  and 
whether  these  observers  would  be 
available  in  future  years  to  support  the 
prosecution  process.  NMFS  explained 
that  these  concerns  are  aggravated  under 
Amendment  80  because  the  number  of 
observers  necessary  to  support  an 
enforcejment  case  and  associated 
prosecution  increases  significantly  from 
a  single  vessel  scenario  to  a  multiple 
vessel  cooperative,  or  a  multiple 
cooperative  scenario  as  proposed  by  the 
Council  at  the  time  it  adopted 
Amendment  93. 

NMFS  also  explained  that 
enforcement  of  the  GRS  has  proven  far 
more  complex,  challenging,  and 
potentially  more  costly  than  anticipated 
at  the  time  it  approved  the  GRS 
program.  The  Amendment  80  sector  has 
operated  under  a  cooperative  system  for 
several  years  in  a  manner  that  appears 
to  facilitate  compliance  with  the  GRS 
(see  Table  2  of  this  preamble);  however, 
the  method  used  to  calculate 
compliance  with  the  GRS  requires 
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higher  retention  rates  than  those  used 
by  the  Council  to  establish  the  GRS. 

Thus,  many  participants  in  the 
Amendment  80  sector  have  expressed 
strong  doubt  that  it  will  be  possible  to 
achieve  the  highest  retention  standard 
of  85  percent  using  the  existing 
regulatory  methodology.  NMFS 
determined  the  likelihood  that 
additional  vessels  may  be  unable  to 
meet  the  GRS,  as  calculated  by  NMFS, 
in  coming  years  may  unnecessarily 
increase  compliance  and  enforcement 
costs,  considering  that  the  Council’s 
objectives  for  retention  appear  to  be 
met,  as  demonstrated  in  Table  2  of  this 
preamble.  In  addition,  NMFS  explained 
that  it  now  has  actual  enforcement 
experience  indicating  that  the  costs  to 
NOAA  of  developing  a  GRS  compliance 
case  are  high  and  will  increase  if  the  85 
percent  GRS  cannot  be  met  by  the  fleet 
in  2012  and  following  years. 

Emergency  Action 

After  receiving  NMFS’  report  and  the 
public  testimony  described  above,  the 
Council  recommended  two  GRS  actions. 
First,  the  Council  recommended  that 
NMFS  initiate  an  emergency  rule  to 
suspend  the  application  of  the  GRS.  The 
Council  voted  10  to  1  to  request  that 
NMFS  promulgate  an  emergency  rule  to 
relieve  the  GRS  requirement  for  the  non- 
AFA  trawl  C/Ps.  The  statutory 
provisions  for  emergency  rules  are 
described  in  section  305(c)(1)  of  the 
MSA.  On  December  15,  2010,  NMFS 
published  an  emergency  rule  exempting 
Amendment  80  vessels  and  cooperatives 
from  GRS  regulations,  effective  during 
2010  and  2011  (75  FR  78172).  The 
preamble  to  the  emergency  rule 
describes  the  Council’s  justification  for 
emergency  action,  and  it  is  not  repeated 
here.  An  extension  of  this  emergency 
action  was  published  on  June  2,  2011, 
and  the  action  was  effective  until 
December  17,  2011  (76  FR  31881). 

Second,  the  Council  recommended 
the  development  of  an  analysis  to 
review'  and  recommend  permanent 
changes  to  the  GRS  program.  Given  the 
concerns  raised  by  NMFS  and  the 
public,  the  Council  stated  that  the 
analysis  should  examine  options  that 
would  revise  the  GRS  or  that  would 
remove  the  specific  regulatory' 
requirements  to  meet  a  GRS,  and  allow 
the  Amendment  80  sector  to  implement 
an  internal  retention  monitoring 
program  that  ensures  continued  high 
groundfish  retention.  During  the 
February  2011  Council  meeting,  NMFS, 
with  its  Office  of  Law  Enforcement 
(OLE),  reiterated  the  agency’s  concerns 
about  the  potential  costs  and  complexity 
of  enforcing  the  GRS  across 
cooperatives.  At  final  action,  the 


Councif  unanimously  recommended 
that  NMFS  implement  a  regulatory 
amendment  to  modify  the  GRS  program 
such  that  it  meets  the  management 
objectives  for  groundfish  retention 
included  in  the  BSAI  FMP  and  that 
maintains  incentives  for  groundfish 
retention  through  a  new  groundfish 
retention  reporting  requirement. 

Rationale  for  Proposed  Action 

This  action  is  intended  to  provide  a 
long-term  solution  to  the  problems 
outlined  by  the  Council  in  the  problem 
statement.  The  Council  determined  that 
this  action  is  necessau’y  because  the 
circumstances  that  justified  the 
increasing  GRS  have  changed.  The 
Council  concluded  that  the  regulatory 
constraint  and  associated  GRS 
established  for  2012,  and  each  following 
fishing  year,  no  longer  achieve  the  goals 
that  led  to  their  establishment.  This 
action  is  intended  to  mitigate  higher 
than  expected  compliance  costs  of  the 
GRS  borne  by  the  Amendment  80  sector. 
Furthermore,  the  Council  determined 
that  this  action  is  needed  to  mitigate 
management  and  enforcement  costs  that 
•were  not  foreseen  when  the  regulation 
was  promulgated. 

The  Council  noted  that  the  regulatory 
GRS  of  85  percent  may  not  be 
achievable  by  most  vessels  in  the 
Amendment  80  sector  in  2012  and  each 
following  year.  The  Council  determined 
that  the  additional  and  potentially 
significant  compliance  costs  associated 
w'ith  the  85  percent  GRS  are  not 
warranted  because  the  improvements  in 
retention  rates  by  the  non-AFA  trawl  C/ 
Ps  through  2010  have  met  Council 
objectives.  Furthermore,  the  Council 
concluded  that  the  likelihood  that 
additional  vessels  may  be  unable  to 
meet  the  GRS,  as  calculated  by  NMFS, 
in  coming  years  may  unnecessarily 
increase  compliance  and  enforcement 
costs,  again  noting  that  the  Council’s 
objectives  for  retention  have  been  met. 

Although  this  proposed  rule  would 
remove  the  GRS  requirements  from  the 
regulations.  Amendment  80  vessel 
owners  have  stated  their  intent  to 
maintain  groundfish  retention  rates  that 
are  consistent  with  Council  intent,  the 
BSAI  FMP,  and  the  MSA  requirement 
that  regulations  be  consistent  with  the 
10  national  standards  for  fishery 
conservation  and  management, 
including  National  Standard  9,  which 
requires  regulations  to  minimize 
bycatch  to  the  extent  practicable 
through  cooperative  civil  contract 
agreements.  The  Council  and  NMFS 
determined  that  ongoing  commitments 
of  the  Amendment  80  sector  to  maintain 
recent  improvements  in  groundfish 


retention  rates  should  enhance  resource 
management  and  conservation. 

Proposed  Action 

The  proposed  action  would  remove 
regulations  implementing  the  GRS  at 
§§  679.7  and  679.27.  To  meet  Council 
intent  for  this  action,  NMFS  would 
revise  the  language  at  §  679.27(b)(4)  to 
remove  references  to  the  GRS  program 
and  would  remove  §  679.27(j),  which 
contains  the  bulk  of  the  GRS  program’s 
regulations.  This  action  Is  not  intended 
to  change  the  use  caps,  sideboard  limits, 
recordkeeping,  permitting,  monitoring, 
or  catch  accounting  requirements 
established  for  the  Amendment  80 
sector.  This  proposed  action  also  would 
leave  in  place  the  regulations  at 
§  679.27(b)(4)  that  require  non-AFA 
trawl  C/Ps  to  meet  a  15  percent 
utilization  standard  for  all  retained 
groundfish  species  listed  in  Table  2a  to 
part  679  that  are  used  in  the  calculation 
for  percent  of  retained  groundfish. 

Also,  the  proposed  action  would  add 
regulations  requiring  each  Amendment 
80  cooperative  to  provide  an  annual 
report  to  NMFS  on  groundfish  retention 
performance.  NMFS  would  require 
Amendment  80  cooperatives  to  report 
groundfish  performance  as  pairt  of  the 
Amendment  80  cooperative  report 
established  in  regulations  at 
§  679.5(s)(6).  Under  existing  regulations 
at  §679.5(s)(6),  each  Amendment  80 
cooperative  issued  a  CQ  permit  must 
annually  submit  a  report  to  the  Regional 
Administrator  detailing  the  use  of  the 
cooperative’s  CQ.  In  addition,  this 
action  would  require  Amendment  80 
cooperatives  to  calculate  and  report 
their  annual  aggregate  groundfish 
retention  rate  using  the  methodology 
currently  established  in  regulation  at 
§  679.27(j)(3).  The  Council 
recommended  the  regulatory 
methodology  over  the  methodology 
used  in  the  analysis  for  the  GRS 
program  because  blend  data  are  no 
longer  available  and  because  use  of  the 
regulatory  methodology  would  provide 
the  Council  and  the  public  with  a 
consistent  and  comparable  data  set  of 
groundfish  retention  rates  since  the 
implementation  of  the  GRS  program  in 
2008.  This  additional  reporting 
requirement  is  intended  to  provide  the 
Council,  NMFS,  and  the  public  with 
information  as  to  whether  the 
groundfish  retention  achievements  of 
the  GRS  program  are  being  maintained. 
As  part  of  the  annual  reporting 
requirement  proposed  in  this  action,  • 
estimates  of  total  catch  for  the  non-AFA 
trawl  C/Ps  participating  in  Amendment 
80  cooperatives  would  need  to  include 
all  catch  (as  defined  in  §  600.10)  that 
passes  over  the  flow  scale,  including 
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deliveries  from  other  vessels,  commonly 
referred  to  as  “bags  over  the  side.” 

NMFS  would  continue  to  oversee  the 
submission  of  Amendment  80 
cooperative  reports  and  provide  these 
reports  to  the  Council. 

Retaining  Monitoring  and  Enforcement 
Provisions 

To  meet  the  Council’s  intent  that 
monitoring  and  enforcement  regulations 
not  change  under  this  action,  NMFS 
proposes  to  modify  regulations  at 
§  679.93(c)(1)  to  incorporate  certain 
provisions  in  regulations  that  would 
otherwise  be  removed  under  this 
proposed  action.  OLE  has  expressed 
concerns  that  removing  certain  specific 
catch  monitoring  provisions  could 
result  in  fishing  behavior  that  was  not 
intended  by  the  Council  when  it  took 
final  action  to  remove  the  GRS. 

Currently,  regulations  implementing  the 
GRS  prohibit  non-AFA  trawl  C/Ps  from 
receiving  deliveries  of  sorted  catch. 
Amendment  80  vessels  are  authorized  to 
receive  deliveries  of  unsorted  codends 
from  vessels  for  processing.  However, 
deliveries  received  from  a  catcher 
vessel’s  refrigerated  salt  water  tank  are 
prohibited  because  such  deliveries  do 
not  meet  the  definition  of  unsorted 
codend.  “Unsorted  Codend”  is  defined 
by  regulations  at  §  679.2  as  a  codend  of 
groundfish  that  is  not  brought  on  board 
a  catcher  vessel  and  that  is  delivered  to 
a  mothership,  shoreside  processor,  or 
stationary  floating  processor  without  the 
potential  for  sorting.  No  other  instance 
of  catcher  vessel  harvest  is  considered 
an  “unsorted  codend.”  All  other  catch 
that  does  not  meet  this  definition  is 
considered  “presorted”  whether  or  not 
sorting  occurs. 

Although  the  proposed  rule  would 
remove  certain  regulations  at 
§§679.7(m)(3)  and  679.27(j)(5)(iii)  that 
require  non-AFA  trawl  C/Ps  to  weigh  all 
catch  and  prohibit  any  sorting  of  catch 
prior  to  weighing,  this  removal  is 
necessary  because  these  sections 
specifically  reference  the  current  GRS 
program  that  will  be  replaced  by  this 
action.  However,  the  requirements  put 
in  place  by  these  two  provisions  are 
essential  to  monitoring  and 
enforcement.  Sections  679.7(m)(3)  and 
679.27(j)(5)(iii)  require  weighing  of 
catch  and  prohibit  presorting, 
respectively.  Removing  these  provisions 
would  not  be  consistent  with  the 
Council’s  recommendation  that  this 
action  not  change  existing  monitoring 
and  enforcement  regulations.  Therefore, 
this  action  would  revise  §  679.93(c)(1)  to 
reincorporate  these  two  requirements 
into  the  regulations,  ensuring  that  the 
status  quo  monitoring  and  recording  of 
catch  by  the  Amendment  80  sector  is 


retained  and  that  pre-sorting  will 
remain  prohibited. 

Recordkeeping  and  Reporting 
Requirements 

The  Council  recommended  that  the 
Amendment  80  fleet  be  required  to 
annually  report  groundfish  retention 
using  observer,  scale,  and  product  data 
that  can  be  verified  by  NMFS.  As  noted 
earlier  in  this  preamble.  Amendment  80 
cooperatives  would  be  required  to 
report  annual  groundfish  retention  rates 
to  the  Council  as  part  of  the  extant 
Amendment  80  annual  cooperative 
report,  instead  of  requiring  an 
additional  report  from  these 
participants.  The  confidential  catch  and 
production  data  needed  to  calculate 
annual  groundfish  retention  are 
generally  available  to  both  NMFS  and 
the  Amendment  80  entity  responsible 
for  meeting  current  observer  and 
production  reporting  requirements 
established  for  the  Amendment  80  fleet. 
The  authorized  representative  of  an 
Amendment  80  cooperative  could 
request  that  NMFS  verify  these  data  (see 
ADDRESSES).  These  data  could  then  be 
used  by  the  Amendment  80  cooperative 
to  calculate  its  annual  groundfish 
retention  rate.  As  recommended  by  the 
Council,  this  proposed  rule  would 
require  each  Amendment  80  cooperative 
to  have  a  third  party  audit  the 
cooperative’s  groundfish  retention 
calculations  and  include  these  findings 
as  part  of  the  Amendment  80  annual 
cooperative  report.  Any  third  party 
audit  would  require  the  Amendment  80 
cooperative  to  coordinate  with  NMFS 
and  the  appropriate  Amendment  80 
entities  for  a  release  of  confidential 
observer  data  and  production  data. 
NMFS  notes  that  it  is  highly  unlikely 
that  the  third  party  audit  will  differ 
from  NMFS’  or  the  cooperative’s 
estimates  of  annual  groundfish  retention 
rates  because  the  data  used  in  the 
calculation  originate  from  the  same 
source. 

The  Council  also  recommended  that  it 
receive  an  annual  report  on  groundfish 
retention  performance  by  Amendment 
80  vessels  participating  in  the 
Amendment  80  limited  access  fishery. 
Rather  than  propose  regulations  that 
would  require  the  owners  of  vessels 
participating  in  the  Amendment  80 
limited  access  fishery  to  report  annual 
groundfish  retention  to  the  Council, 
NMFS  determined  that  it  would  prepare 
information  on  groundfish  retention 
performance  for  Amendment  80  vessels 
participating  in  the  Amendment  80 
limited  access  fishery.  NMFS  currently 
produces  this  data  as  part  of  its  inseason 
management  report  to  the  Council,  and 
would  continue  to  report  these  retention 


rates  to  the  Council  during  the  October 
Council  meeting.  NMFS  concluded  that 
requiring  individual  vessels  not  ^ 
participating  in  an  Amendment  80 
cooperative  to  participate  in  the  new 
reporting  requirement  would  be 
duplicative  and  could  result  in  undue 
burden  on  these  entities.  Because  NMFS 
will  provide  this  information  to  the 
Council,  no  proposed  regulation  is 
needed  to  implement  this  aspect  of  the 
Council’s  recommendation. 

Summary  of  Regulatory  Changes 

This  action  proposes  the  following 
changes  to  the  existing  regulatory  text  at 
50  CFR  part  679: 

•  Remove  the  definition  of 
“Groundfish  Retention  Standard  (GRS)” 
from  §679.2; 

•  Add  requirements  for  cooperative 
reporting  and  third  party  audits  to 
§679.5(s)(6)(iii)(D)  and  (E); 

•  Remove  the  prohibitions  specific  to 
the  GRS  at  §  679.7(m): 

•  Remove  the  requirement  that 
Amendment  80  cooperatives  meet  a 
minimum  GRS  at  §679.7(o)(4)(iv); 

•  Revise  improved  retention  and 
improved  utilization  regulations  at 
§  679.27(b)(4); 

•  Remove  regulations  implementing 
the  GRS  at  §  679.27(j);  and 

•  Revise  regulations  at  §  679.93(c)(1). 

Classification 

Pursuant  to  sections  304(b)(1)(A)  and 
305(d)  of  the  MSA,  the  NMFS  Assistant 
Administrator  has  determined  that  this 
proposed  rule  is  consistent  with  the 
FMP,  other  provisions  of  the  MSA,  and 
other  applicable  law,  subject  to  further 
consideration  after  public  comment. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

An  IRFA  was  prepared,  as  required  by 
section  603  of  the  Regulatory  Flexibility 
Act  (RFA).  A  copy  of  this  analysis  is 
available  from  NMFS  (see  ADDRESSES). 

The  IRFA  for  this  proposed  action 
describes  the  reasons  why  this  action  is 
being  proposed;  describes  the  objectives 
and  legal  basis  for  the  proposed  rule; 
describes  and  estimates  the  number  of 
small  entities  to  which  the  proposed 
rule  would  apply;  describes  any 
projected  reporting,  recordkeeping,  or 
other  compliance  requirements  of  the 
proposed  rule;  identifies  any 
overlapping,  duplicative,  or  conflicting 
Federal  rules;  and  describes  any 
significant  alternatives  to  the  proposed 
rule  that  accomplish  the  stated 
objectives  of  the  MSA  and  any  other 
applicable  statutes,  and  that  would 
minimize  any  significant  adverse 
economic  impact  of  the  proposed  rule 
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on  small  entities.  A  summary  of  that 
analysis  follows. 

Rationale,  Objectives,  and  Legal  Basis  of 
the  Proposed  Rule 

The  preamble  to  this  proposed  rule 
describes  the  reasons  why  this  action  is 
being  proposed,  describes  the  objectives 
and  legal  basis  for  the  proposed  rule, 
and  discusses  both  small  and  other 
regulated  entities  to  adequately 
characterize  the  fishery  participants. 

The  MSA  is  the  legal  basis  for  the 
proposed  rule.  This  proposed  rule  is 
needed  to  mitigate  management  and 
enforcement  costs  that  were  not 
foreseen  when  the  regulation  was 
promulgated.  In  addition,  this  action  is 
needed  to  mitigate  higher  than  expected 
compliance  costs  of  the  groundfish 
retention  standard  borne  by  the  non- 
AFA  trawl  C/Ps.  The  objective  for  tfiis 
proposal  is  to  remove  the  groundfish 
retention  standard  for  the  Amendment 
80  fleet  and  require  the  sector  to  report 
their  groundfish  retention  performance 
to  the  Council  annually.  This  objective 
is  encompassed  by  authorities  contained 
in  the  MSA.  Under  the  MSA,  the  Unities 
States  has  exclusive  management 
authority  over  all  living  marine 
resources  found  within  the  EEZ. 

The  management  of  marine  fishery 
resources  is  vested  in  the  Secretary  of 
Commerce  (Secretary),  with  advice  from 
the  Regional  Fishery  Management 
Councils.  The  groundfish  fisheries  in 
the  EEZ  off  Alaska  are  managed  under 
the  Fishery  Management  Plan  for 
Groundfish  of  the  BSAl  and  the  Fishery 
Management  Plan  for  Groundfish  of  the 
Gulf  of  Alaska.  Statutory  authority  for 
measures  designed  to  reduce  bycatch  is 
specifically  addressed  in  the  MSA  at 
section  301(a)(9).  That  section 
establishes  National  Standard  9 — 
Bycatch,  which  directs  the  Councils  to 
minimize  bycatch  to  the  extent 
practicable  or  minimize  mortality  when 
bycatch  cannot  be  avoided. 

The  groundfish  fisheries  of  the  BSAI 
and  GOA  are  managed  under  the  MSA. 
In  the  Alaska  region,  the  Council  is 
responsible  for  preparing  management 
plans  for  marine  fishery  resources 
requiring  conservation  and 
management.  NMFS,  under  the  U.S. 
Department  of  Commerce,  is  charged 
with  carrying  out  the  Federal  mandates 
with  regard  to  marine  fish,  once  they  are 
approved  by  the  Secretary.  NMFS’ 
Alaska  Regional  Office  and  Alaska 
Fisheries  Science  Center  review  the 
management  actions  recommended  by 
the  Council. 


Number  of  Small  Entities  To  Which  the 
Proposed  Rule  Would  Apply 

These  impacts  are  analyzed  in  the  RIR 
prepared  for  this  action  (see 
ADDRESSES).  The  entities  directly 
regulated  by  this  action  are  those 
catcher  processors  that  are  members  of 
the  Amendment  80  sector  that  target 
flatfish,  Atka  mackerel.  Pacific  cod,  and 
Pacific  ocean  perch  in  the  EEZ  of  the 
BSAI. 

Earnings  from  all  Alaska  fisheries  for 
2009  were  matched  with  the  vessels  that 
are  members  of  the  Amendment  80 
sector  and  participated  in  the  BSAI 
groundfish  fisheries  for  that  year.  There 
are  a  total  of  28  Amendment  80 
qualified  C/Ps  in  the  sector.  Based  on 
the  known  affiliations  and  joint 
ownership  of  the  Amendment  80 
vessels,  all  vessels  in  the  sector  would 
be  categorized  as  a  large  entity  for  the 
purpose  of  the  RFA,  because  they  all 
have  annual  revenues  that  exceed  $4 
million.  Due  to  their  participation  in  a 
harvest  cooperative  or  through  known 
ownership  of  multiple  vessels,  co- 
ownerships  and  “shares”  ownership 
arrangements  among  vessels,  and  other 
economic  and  operational  affiliations,  it 
is  the  aggregate  annual  gross  receipts  of 
all  affiliated  operations  worldwide  that 
are  relevant  under  the  Small  Business 
Administration  rules.  Because  of  the 
lack  of  complete  data  on  ownership  and 
affiliation,  it  was  determined  that 
preparation  of  an  IRFA,  in  lieu  of 
‘certification’  of  this  action  under  RFA, 
was  appropriate,  thereby  allowing  for 
public  comment  on  this  aspect  of  the 
RFA  analysis. 

Description  of  Significant  Alternatives 
to  the  Proposed  Action 

An  IRFA  requires  a  description  of  any 
significant  alternatives  to  the  preferred 
alternative  that  would  minimize  any 
significant  adverse  economic  impact  of 
the  proposed  rule  on  small  entities.  The 
suite  of  potential  actions  includes  two 
alternatives. 

The  Council’s  preferred  alternative,- 
Alternative  2,  has  been  selected  as  the 
action  alternative.  It  would  remove  the 
GRS  from  the  GRS  prograir*  for  the 
Amendment  80  sector.  Revocation  of  the 
GRS  will  result  in  significant 
operational  benefits  and  cost  savings  to 
all  directly  regulated  entities.  The 
Amendment  80  sector  would  be 
permitted  to  internally  monitor  the 
groundfish  retention  rates  to  meet 
Council  retention  goals  described  in  the 
analysis  prepared  for  Amendment  79 
and  the  GRS  program,  but  avoid 
mandatory  compliance  standards  and 
their  associated  costs.  The  action  would 
also  include  a  requirement  for  the 


sector,  as  a  whole,  to  report  to  the 
Council  its  annual  groundfish  retention 
performance.  It  would  also  further  the 
program’s  original  purpose  of  reducing 
bycatch,  encouraging  the  use  of  all  fish 
resources,  and  minimizing  waste. 

The  Council  also  considered  an 
alternative  to  revise  the  GRS  to  require 
groundfish  retention  at  rates  similar  to 
the  estimates  presented  in  the  analysis 
prepared  for  the  GRS  program.  The 
Council  determined  that,  while  revising 
the  GRS  could  reduce  economic 
hardship  imposed  on  the  Amendment 
80  sector  by  more  closely  correlating 
groundfish  retention  rates  with 
historical  retention  rates,  it  would  not 
address  the  monitoring,  enforcement, 
and  prosecution  issues  that  arise  from 
the  requirements  for  annual 
determination  of  vessel  compliance 
with  the  GRS  program.  Because  this 
alternative  would  not  resolve  the 
problems  for  the  program,  the  Council 
decided  not  to  forward  this  alternative 
in  the  analysis  for  the  proposed  action. 

Based  upon  the  best  available 
scientific  data  and  information,  and 
consideration  of  the  objectives  of  this 
action,  there  are  no  alternatives  to  the 
proposed  action  that  have  the  potential 
to  accomplish  the  stated  objectives  of 
the  MSA  and  any  other  applicable 
statutes  and  that  have  the  potential  to 
minimize  any  significant  adverse 
economic  impact  of  the  proposed  rule 
on  directly  regulated  small  entities. 

Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

This  action  is  projected  to  have  de 
minimis  impact  on  the  recordkeeping 
and  reporting  requirements  of  small 
entities  participating  in  the  BSAI 
groundfish  fisheries.  Some 
recordkeeping  and  reporting 
requirements  may  be  needed  by 
individual  firms.  Those  firms  that 
already  record  and  report  catch  data 
will  likely  not  be  significantly  impacted 
by  this  proposed  action.  It  is  not 
possible  to  determine  which  firms  will 
be  most  impacted  by  the  requirements, 
since  the  information  each  firm  collects 
is  based  on  what  they  need  to  operate 
their  business  and  the  current  reporting 
requirements.  The  regulations  proposed 
in  this  amendment  are  not  expected  to 
impact  the  recordkeeping  and  reporting 
requirements  for  any  other  entities  in 
the  fishery. 

Under  this  action,  NMFS  would  not 
require  the  individual  owners  and 
operators  of  non-AFA  trawl  C/P  vessels 
participating  in  the  limited  access 
fishery  to  annually  report  groundfish 
retention  performance.  Instead,  NMFS 
would  prepare  retention  estimates  for 
each  vessel  in  the  limited  access  fishery 
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and  present  these  data  to  the  Council 
annually  as  part  of  the  inseason 
management  report. 

Duplicate,  Overlapping,  or  Conflicting 
Federal  Rules 

No  Federal  rules  that  might  duplicate, 
overlap,  or  conflict  with  this  proposed 
action  have  been  identified. 

Collection-of-Information  Requirements 

This  proposed  rule  contains  a 
collection-of-information  requirement 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act 
(PRA).  This  requirement  has  been 
submitted  to  OMB  for  approval  under 
OMB  Control  No.  0648-0565.  Public 
reporting  burden  for  the  Amendment  80 
cooperative  report  is  estimated  to 
average  25  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Public  comment  is  sought  regarding: 
Whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 


clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  at  the 
ADDRESSES  above,  and  email  to 
OIRA_Subrnission@omb.eop.gov,  or  fax 
to  (202)  395-7285. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  October  5,  2012. 

Alan  D.  Risenhoover, 

Director,  Office  of  Sustainable  Fisheries, 
performing  the  functions  and  duties  of  the 
Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 


PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.;  1801  et 
seq.;  3631  et  seq.;  Pub.  L.  108—447. 

§679.2  [Amended] 

2.  In  §  679.2,  remove  the  definition  of 
“Groundfish  Retention  Standard 
(GRS),” 

3.  In  §  679.5,  add  paragraph 
(s)(6)(iii){D)  and  paragraph  (s)(6)(iii)(E) 
to  read  as  follows: 

§  679.5  Recordkeeping  and  reporting 
(R&R). 

***** 

(s)  *  *  * 

(6)  *  *  * 

(iii)  *  *  * 

(D)  For  each  Amendment  80 
cooperative,  the  percent  of  groundfish 
retained  by  that  Amendment  80 
cooperative  of  the  aggregate  groundfish 
retained  by  all  Amendment  80  vessels 
assigned  to  that  Amendment  80 
cooperative  using  the  following 
equations: 


GFroundw  eight  =  y.fPWspedes^/PRRspecies^) 


Substituting  the  value  for 

GFroundweight  into  the  following 

equation: 

GFR%  =  [GFroundweight  /TotalGF)* 

100 

Where: 

GFroundweight  is  the  total  annual  round 

weight  equivalent  of  all  retained  product 
weights  retained  by  all  Amendment  80 
vessels  assigned  to  that  Amendment  80 
cooperative  for  each  IR/IU  groundfish 
species. 

PWspecies„  is  the  total  annual  product 

weight  for  each  groundfish  species  listed 
in  Table  2a  to  this  part  by  product  type 
as  reported  in  the  vessel’s  production 
report  for  all  Amendment  80  vessels 
assigned  to  that  Amendment  80 
cooperative  required  at  §  679.5(e). 

PRRspecieSn  is  the  standard  product  recovery 
rate  for  each  groundfish  species  and 
product  combination  listed  in  Table  3  to 
this  part. 

GFR%  is  the  groundfish  retention  percentage 
for  an  Amendment  80  cooperative 
calculated  as  GFroundweight  divided  by 
the  total  weight  of  groundfish  catch. 

TotalGF  is  the  total  groundfish  round  catch 
weight  for  all  Amendment  80  vessels 


assigned  to  that  Amendment  80 
cooperative  as  measured  by  the  flow 
scale  measurement,  less  any  non- 
groundfish,  PSC  species  or  groundfish 
species  on  prohibited  species  status 
under  §679.20. 

(E)  For  each  Amendment  80 
cooperative,  a  third  party  must  audit  the 
Amendment  80  cooperative’s  aniiual 
groundfish  retention  calculations  and 
the  Amendment  80  cooperative  must 
include  the  finding  of  the  third  party 
audit  in  its  Amendment  80  annual 
cooperative  report. 
***** 

§679.7  [Amended] 

4.  In  §  679.7,  remove  and  reserve 
paragraphs  (m)  and  (o)(4)(iv). 

5.  In  §679.27, 

a.  Remove  and  reserve  paragraph  (j); 
and 

b.  Revise  paragraph  (b)(4)  to  read  as 
follows: 

§  679.27  Improved  Retention/Improved 
Utilization  Program. 
***** 


(b)  *  *  * 

(4)  For  catcher/processors  not  listed 
in  §  679.4(l)(2)(i)  using  trawl  gear  in  the 
BSAI,  all  species  listed  in  Table  2a  to 
this  part,  except  for  groundfish  in 
prohibited  species  status. 
***** 

6.  In  §679.93,  revis^ paragraph  (c)(1) 
to  read  as  follows: 

§  679.93  Amendment  80  Program 
recordkeeping,  permits,  monitoring,  and 
catch  accounting. 

***** 

(c)  *  *  * 

(1)  Catch  weighing.  All  catch  are 
weighed  on  a  NMFS-approved  scale  in 
compliance  with  the  scale  requirements 
at  §  679.28(b).  Each  haul  must  be 
weighed  separately,  all  catch  must  be 
made  available  for  sampling  by  a  NMFS- 
certified  observer,  and  no  sorting  of 
catch  may  take  place  prior  to  weighing. 
***** 

(FR  Doc.  2012-25012  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Performance  Review  Board 
Appointments 

agency:  Office  of  Human  Resource 
Management,  Departmental 
Management. 

ACTION:  Notice  of  Appointment. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Senior  Executive  Service  (SES)  and 
Senior  Level  (SL)  and  Scientific  or 
Professional  (ST)  Performance  Review 
Boards  (PRBs)  for  the  Department  of 
Agriculture,  as  required  by  5  U.S.C. 
4314(c)(4).  The  Department  of 
Agriculture  has  a  total  of  seven  PRBs; 
The  Secretary’s  PRB;  Career  Agency 
Head’s  PRB;  Departmental  Management 
and  Staff  Offices  PRB;  Natural 
Resources  and  Environment  PRB;  Farm 
and  Foreign  Agricultural  Services,  Rural 
Development,  Food,  Nutrition  and 
Consumer  Services  PRB;  Marketing  and 
Regulatory  Programs.  Food  Safety  PRB; 
and  Research,  Education,  and 
Economics  PRB.  The  PRBs  are 
comprised  of  career  and  noncareer 
executives  and  chairpersons,  who  make 
recommendations  on  the  performance  of 
executives  to  the  Secretary,  including 
performance  ratings  and  bonuses  for 
SES,  SL,  and  ST  employees.  The  boards 
meet  annually  to  review  and  evaluate 
performance  appraisal  documents  and 
provide  written  recommendations  to  the 
Secretary  for  final  approval  of 
performance  ratings  and  base  salary 
increases. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  5  U.S.C.  4314(c)(4),  the 
following  executives  may  be  appointed 
by  mission  areas  to  the  USDA  PRBs: 

Office  of  the  Secretary 

Baening,  Brian;  Bittleman,  Sarah; 
Bonnie,  Robert  Farrell;  Gonzales,  Oscar; 
Gutter,  Karis  T.;  Harden,  Krysta.;  Hipp, 
Janie;  Holtzman,  Max  T.;  Jett,  Carole  E.; 
Jones,  Carmen;  MacMillan,  Anne; 


Mande,  Jerold;  Palmieri,  Suzanne; 

Willis,  Brandon  L.;  Wright,  Ann. 

Departmental  Management  and  Staff 
Offices 

Parham,  Gregory  L.,  Armstrong,  Kent 
W.;  Bange,  Gerald  A.;  Baumes,  Harry  S.; 
Bender.  Stuart;  Bice,  Donald;  Black, 

David  O.;  Brady,  Terence  M.;  Brewer, 
John;  Bumbary-Langston,  Inga  P.; 
Chasteen,  G.  "Taylor;  Christian,  Lisa  A.; 
Clanton,  Michael  W.;  Coffee,  Richard; 
Farington,  Kim  S.;  Foster,  Andrea  L.; 
Glauber,  Joseph;  Grahn,  David  P.;  Hawk, 
Gilbert;  Heard,  Robin;  Hobbs,  Alma; 
Hohenstein,  William  G.;  Holladay,  Jon; 
Jackson,  Yvonne  T.;  Jenson,  William; 
Johansson,  Robert  C.;  Jones,  Diem-Linh; 
Kelly,  Janet  Karlease;  Leland,  Arlean; 
Leonard,  Joe;  Linden,  Ralph  A.;  Lowe, 
Christopher  S.;  Lowe,  Stephen  O.; 
Maddux,  Sheryl;  McClam,  Charles; 
Messmore,  Karen;  Milton,  William; 
Moulton,  Robert  Jeffrey;  Paul,  Matt; 
Parker,  Carolyn  C.;  Pfaeffle,  Frederick; 
Repass,. Todd;  Romero,  Ramona;  Ruiz, 
Carl-Martin;  Shearer,  David  P.;  Speed, 
Randy  L.;  Turner,  Calvin;  Vos,  John  P.; 
Wallace,  Charles;  Walsh,  Thomas  M.; 
Watts,  Michael;  White,  John  S.;  White, 
Sharmian  L.;  Wilburn,  Ciulis;  Wilusz, 
Lisa;  Young,  Benjamin;  Young,  Mike; 
Zehren,  Christopher  J. 

Marketing  and  Regulatory  Programs 

Avalos,  Ed;  Blue,  Rebecca  A.;  Walsh, 
Joan  L. 

Agricultural  Marketing  Service 

Bailey,  Douglas;  Barnes,  Rex;  Coale, 
Dana;  Earnest,  Darryl;  Epstein,  Robert; 
Guo,  Ruihong;  McCullough,  Catherine; 
McEvoy,  Miles;  Morris,  Craig;  Neal, 
Arthur;  Shipman,  David. 

Animal  and  Plant  Health  Inspection 
Service 

Bech,  Rebecca;  Berger,  Philip;  Brown, 
Charles;  Clark,  Larry;  Clay,  William; 
Clifford,  John;  Davidson,  Mark  L.;  Diaz- 
Soltero,  Hilda;  Dick,  Jere;  Diez,  Jose;  El 
Lissy,  Osama  A.;  Firko,  Michael  J.; 
Gipson,  Chester;  Granger,  Larry;  Green, 
Jeffrey;  Gregoire,  Michael;  Harabin, 
Victor;  Hill,  Jr.,  Richard;  Hoffman,  Neil 
E.;  Holland,  Marilyn;  Huttenlocker, 
Robert;  Jones,  Bethany;  Kaplan,  David; 
Lautner,  Elizabeth;  Levings,  Randall  L.; 
McCammon,  Sally  L.;  McCluske.y,  Brian; 
Mendoza,  Jr.,  Martin;  Morgan,  Andrea; 
Munno,  Joanne;  Myers,  Thomas; 

Purcell,  Roberta;  Shea,  A.  Kevin;  Shere, 
Jack;  Simmons,  Beverly;  Smith,  Cynthia; 
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Thiermann,  Alejandro  B.;  Watson, 
Michael  T.;  Wiggins,  Marsha  A.; 

Zakarka,  Christine. 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Alonzo,‘Mary  C.;  Christian,  Alan; 
Jones,  Randall;  Mitchell,  Lawrence  W. 

Food  Safety 

Hagen,  Elisabeth;  Ronholm,  Brian; 
Almanza,  Alfred;  Basu,  Parthapratim; 
Blake,  Carol  L.;  Chen,  Vivian;  Dearfield, 
Kerry  L.;  Derfler,  Philip;  Edelstein, 
Rachel;  Engeljohn,  Daniel;  Esteban,  Jose 
Emilio;  Garcia,  Joseph  L.;  Gilmore,  Keith 
Allyn;  Kelley,  Lynda  Collins;  Jones, 
Ronald;  Mian,  Haroon  S.;  Myers, 
Jacqueline;  Nintemann,  Terri;  Roth, 

Jang;  Sidrak,  Hany  Z.;  Smith,  William; 
Stevens,  Janet;  Stuck,  Karen; 

Tawadrous,  Armia. 

Farm  and  Foreign  Agricultural  Services 
Sense,  Michael;  Vetter,  Darci. 

Foreign  Agricultural  Service 

Foster,  Christian;  Quick,  Bryce; 
Nuzum,  Janet;  Riemenschneider,  Robert; 
Sheikh,  Patricia. 

Farm  Service  Agency 

Beyerhelm,  Christopher;  Garcia,  Juan 
M.;  Gwinn,  James;  Harwood,  Joy; 
Monahan,  James;  Nelson,  Bruce; 
Stephenson,  Robert;  Thompson, 
Candace;  Trimm,  Alan;  Ward,  Bruce 
Edward;  Ware,  Heidi  Grace. 

Risk  Management  Agency 

Alston,  Michael;  Hand,  Michael; 
Leach,  Barbara;  Murphy,  William; 
Nelson,  Leiann  H.;  Witt,  Timothy; 
Worth,  Thomas  W. 

Food,  Nutrition  and  Consumer  Services 

Anand,  Rajen;  Arena-DeRosa,  James; 
Arnette,  Donald;  Bailey,  Jr.,  Robin 
David;  Barnes,  Darlene;  Burr,  David 
Glenn;  Carlson,  Steven;  Concannon, 
Kevin;  Dombroski,  Patricia;  Holden, 
Office;  Jackson,  Yvette  S.;  Kane, 

Deborah  J.;  Ludwig,  William;  Ng,  Allen; 
O’Connor,  Thomas;  Pino,  Lisa;  Rowe, 
Audrey;  Shahin,  Jessica;  Thornton,  Jane; 
Tribiano,  Jeffrey. 

Rural  Development 

Tonsager  Dallas;  Cook,  Cheryl; 
O’Brien,  Doug. 

Rural  Business  Service 

Canales,  Judith  Ann;  Hadjy,  Pandor; 
Parker,  Chadwick  O.;  Wiley,  Curtis  A. 
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Rural  Housing  Service 

Allen,  Joyce:  Banegas,  Ronald:  Davis, 
Richard  A.;  Glendenning,  Roger: 

Hannah,  Thomas:  Hooper,  Bryan:  Ross, 
Robert:  Trevino,  Tammye. 

Rural  Utilities  Service 
Ackerman,  Kenneth:  Adelstein, 
Jonathan  S.:  Bojes,  Gary:  Elgohary, 

Nivin:  Newby,  James:  Ponti-Lazaruk, 
Jacqueline:  Villano,  David:  Zufolo, 
Jessica. 

Natural  Resources  and  Environment 

Sherman,  Harris:  Blazer,  Arthur: 

Mills,  Ann  C. 

Forest  Service 

Agpaoa,  Elizabeth:  Atkinson, 

Kathleen:  Bedwell,  James:  Bisson,  Peter 
A.:  Blount,  Emilee:  Bryant,  Arthur: 
Bytnerowicz,  Andrzej:  Christiansen, 
Victoria:  Cleaves,  David  A.:  Cohen, 
Warren  Bruce:  Coleman,  Angela  V.: 
Connaughton,  Kent  P.:  Cordell,  Harold 
K.:  Cullen,  Daniel:  DeCoster,  Timothy 
P.:  Dixon,  Antione:  Doudrick,  Robert: 
Eav,  Bov  B.:  Ferguson,  Tony:  Ferrell, 
David  L.:  Forsgren,  Harvey  L.:  Foster, 
George  S.:  Grant,  Gordon  E.:  Guldin, 
Richard:  Hammel,  Kenneth  E.:  Harbour, 
Thomas  C.:  Hubbard,  James  E.:  Iverson, 
Louis  R.:  Jeffries,  Thomas  W.:  Jiron, 
Daniel  J.:  Joyner,  Calvin  N.:  Krueger, 

Faye  L.-,  Lago,  Jacquelyn  L.-,  Lemly,  A. 
Dennis:  Lugo,  Ariel  E.:  Mangold,  Robert 
D.:  McGuire,  Jennifer:  Meinzer, 

Frederick  C.:  Mezainis,  Valdis  E.-, 

Moore,  Randy:  Muse,  Debra  A.:  Myers, 
Jr.,  Charles  L.,  Nash,  Douglas  R.: 
Newman,  Corbin  L.:  Pena,  James  M.: 
Pendleton,  Beth  G.:  Peterson,  David  L.: 
Phipps,  John  E.:  Rains,  Michael  T.: 
Raphael,  Martin  G.:  Reaves,  Jimmy  L.: 
Richmond,  Charles  S.:  Ries,  Paul  F.: 
Rodriguez-Franco,  Carlos:  Ross,  Robert 
J.:  Ryan,  Michael  G.:  Sears,  George  A.-, 
Shortle,  Walter  C.:  Smith,  Gregory  C.: 
Spies,  Thomas  A.:  Stouder,  Deanna  J.: 
Strong,  Thelma  J.:  Thompson,  Robin  L.: 
Thompson  III,  Frank  R.:  Tidwell, 
Thomas:  Tooke,  Tony:  Wagner,  Mary  A.: 
Weldon,  Leslie:  West,  Cynthia  D.: 
Zimmermann,  Anne  J. 

Natural  Resources  Conservation 
Service 

Boozer,  Astor  F.:  Christensen, 
Thomas:  Erickson,  Terrell:  Gelburd, 
Diane:  Golden,  Michael:  Herbert,  Noller: 
Honeycutt,  C.  Wayne:  Hubbs,  Michael: 
Jordan,  Leonard:  Kramer,  Anthony: 
Kunze,  Stephen:  Laur,  Michele:  Perry, 
Janet:  Reed,  Lesia:  Salinas,  Salvador: 
Speight,  Eloris:  Washington,  Gary: 
Weller,  Jasori:  White,  Dave. 

Research,  Education  and  Economics 
Bartuska,  Ann:  Woteki,  Catherine. 


Agricultural  Research  Service 

Allen,  Lindsay:  Arnold,  Jeffrey  G.: 
Baldus,  Lisa:  Brennan,  Deborah: 

Brenner,  Richard:  Bretting,  Peter  K.: 
Chandler,  Laurence:  Cleveland,  Thomas: 
Collins,  Wanda:  Cregan,  Perry  B.:  Erhan, 
Sevin:  Payer,  Ronald:  Gay,  Cyril  G.: 
Gibson,  Paul:  Gonsalves,  Dennis: 
Gottwald,  Timothy  R.:  Hacked,  Kevin  J.: 
Hammond,  Andrew:  Hatfield,  Jerry  L.: 
Hefferan,  Colien:  Huber,  Steven  C.: 

Hunt,  Patrick  G.:  Jackson,  Thomas  J.: 
Jacobs-Young,  Chavond.a:  Jenkins, 

Johnie  Norton:  Kappes,  Steven:  King,  Jr., 
Edgar:  Klesius,  Phillip  Harry:  Knipling, 
Edward:  Kochian,  Leon  V.:  Kretsch, 
Mary:  Kunickis,  Sheryl:  Lillehoj,  Hyun 
S.:  Lindsay,  James  A.:  Liu,  Simon: 

Loper,  Joyce  E.:  Matteri,  Robert:  Mattoo, 
Autar  K.:  McGuire,  Michael:  McMurtry, 
John:  Narang,  Sudbir:  Ort,  Donald  R.-, 
Poliak,  Emil:  Rango,  Albert:  Rexroad,  Jr., 
Caird:  Riley,  Ronald  T.:  Sebesta,  Paul: 
Shafer,  Steven:  Simmons,  Mary  W., 
Smith,  Timothy  P.:  Spence,  Joseph: 
Suarez,  David  Lee:  Swietlik,  Dariusz: 

Tu,  Shu-I:  Upchurch,  Dan:  Vance, 
Carroll  P.:  Vogel,  Kenneth  P.:  Willett, 
Julious  L.:  Yates,  Allison:  Zhang, 
Howard:  Zuelke,  Kurt. 

Economic  Research  Service 

Bianchi,  Ronald:  Bohman,  Mary. 

National  Agricultural  Statistics  Service 

Barnes,  Kevin  L.:  Bass,  Robert: 
Bennett,  Norman:  Clark,  Cynthia: 
Hamer,  Jr.,  Hubert:  Harris,  James  Mark; 
Klurfeld,  Roger  J.;  Parsons,  Joseph  L.; 
Picanso,  Robin;  Prusacki,  Joseph;  Reilly, 
Joseph. 

National  Institute  of  Food  and 
Agriculture 

Boteler,  Franklin;  Brandon,  Andrea; 
Broussard,  Meryl;  Desbois,  Michel; 
Holland,  Robert  E.;  Otto,  Ralph; 

Qureshi,  Muquarrab  A.;  Ramaswamy, 
Sonny;  Sheely,  Deborah. 

DATES:  Effective  November  5,  2012 
through  November  23,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Messmore,  Director,  Office  of 
Human  Resources  Management, 
telephone:  (202)  690-2994,  email: 
karen.messmore@dm.usda.gov  or 
Patricia  Moore,  Director,  Executive 
Resources  Management  Division, 
telephone:  (202)  720-8629,  email: 
patty.moore@dm.usda.gov. 

Dated;  October  9,  2012. 

Thomas  J.  Vilsack, 

Secretary. 

[FR  Doc.  2012-25246  Filed  10-12-12;  8:45  am] 
BILLING  CODE  3410-96-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

The  Department  of  Commerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NO  A  A). 

Title:  Drivers’  Awareness  of  and 
Response  to  Significant  Weather  Events 
and  the  Correlation  of  Weather  to  Road 
Impacts. 

OMB  Control  Number:  0648-0624. 
Form  Number(s):  NA. 

Type  of  Request:  Regular  submission 
(reinstatement  without  change  of  a 
previously  approved  information 
collection). 

Number  of  Respondents:  1,200. 
Average  Hours  Per  Response:  6 
minutes. 

Burden  Hours:  120. 

Needs  and  Uses:  This  request  is  for  a 
reinstatement  without  change  of  a 
previously  approved  information 
collection.  Due  to  an  unusually  dry 
winter,  this  survey  could  not  be 
conducted  during  the  OMB  approval 
period. 

This  project  is  a  joint  effort  of  the 
University  of  Utah,  NOAA’s  National 
Weather  Service  (NWS),  the  Utah 
Department  of  Transportation  (UDOT), 
and  Northwest  Weathernet  (NWN)  to 
investigate  and  understand  the 
relationship  between  meteorological 
phenomena  and  road  conditions,  as  well 
as  public  understanding  and  response  to 
available  forecast  information.  The 
events  jvhich  impact  the  Salt  Lake  City 
metro  area  during  the  winter  of  2012- 
2013  will  be  examined.  Through  the 
administration  of  a  targeted  survey, 
important  details  will  be  gathered 
regarding:  (a)  The  information  that 
drivers  possessed  prior  to  and  during  a 
storm,  including  knowledge  of  observed 
and  forecast  weather  conditions;  (b) 
sources  of  weather  and  road 
information;  (c)  any  modification  of 
travel  and/or  commute  plans,  based  on 
event  information;  (d)  anticipation  and 
perception  of  storm  impacts  and 
severity;  and  (e)  perception  and 
behavioral  response  to  messages 
conveyed  by  the  NWS  and  UDOT,  along 
with  their  satisfaction  of  information 
provided.  Analyses  of  the  information 
gathered  will  focus  on  driver 
knowledge,  perceptions,  and  decision 
making.  Ultimately,  the  results  of  this 
survey  will  provide  insight  on  how  the 
Weather  Enterprise  may  more 
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effectively  communicate  hazard 
information  to  the  public  in  a  manner 
which  leads  to  improved  response  (i.e., 
change  travel  times,  modes,  etc.).  With 
a  sufficient  level  of  behavior  change,  it 
should  be  possible  to  improve  safety 
and  reduce  the  costs  associated  with 
weather  related  congestion  and 
associated  delays.  Additionally,  the 
project  will  shed  light  upon  the 
interrelationship  between 
meteorological  phenomena,  road 
conditions,  and  their  combined  impact 
on  travel. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One  time. 

Respondent’s  Obligation:  Voluntary. 

OMB  Desk  Officer: 
OlRA_Submission@omb.eop.gov. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Jennifer  Jessup, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0336,  Department  of 
Commerce,  Room  6616, 14th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
fjessu  p@doc.gov] . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to 

OIRA_Submission@omb.eop.gov. 

Dated:  October  9,  2012. 

Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  2012-25225  Filed  10-12-12:  8:45  am) 
BHXING  CODE  3510-KE-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-583-849] 

Steel  Wire  Garment  Hangers  From 
Taiwan:  Final  Determination  of  Sales  at 
Less  Than  Fair  Value 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  “Department”)  has  determined  that 
imports  of  steel  wire  garment  hangers 
(“hangers”)  from  Taiwan  are  being,  or 
are  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value  (“LTFV”),  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  “Act”).  The 
estimated  margins  of  sales  at  LTFV  are 
listed  in  the  “Continuation  of 
Suspension  of  Liquidation"  section  of 
this  notice. 

DATES:  Effective  Date:  October  15,  2012 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Walker,  AD/CVD  Operations,  Office  9, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone-202.482.0413. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  2,  2012,  the  Department 
published  in  the  Federal  Register  the 
Preliminary  Determination  in  the 
antidumping  duty  investigation  of 
hangers  from  Taiwan.  ^  No  interested 
party  provided  case  briefs  or  rebuttal 
briefs.  ' 

Period  of  Investigation 

The  period  of  investigation  (“POI”)  is 
October  1,  2010,  through  September  30, 
2011. 

Scope  of  Investigation 

The  merchandise  subject  to  this 
investigation  is  steel  wire  garment 
hangers,  fabricated  from  carbon  steel 
wire,  whether  or  not  galvanized  or 
painted,  whether  or  not  coated  with 
latex  or  epoxy  or  similar  gripping 
materials,  and  whether  or  not  fashioned 
with  paper  covers  or  capes  (with  or 
without  printing)  or  nonslip  features 
such  as  saddles  or  tubes.  These  products 
may  also  be  referred  to  by  a  commercial 
designation,  such  as  shirt,  suit,  strut, 
caped,  or  latex  (industrial)  hangers. 

Specifically  excluded  from  the  scope 
of  the  investigation  are  (a)  wooden, 
plastic,  and  other  garment  hangers  that 
are  not  made  of  steel  wire;  (b)  steel  wire 
garment  hangers  with  swivel  hooks;  (c) 
steel  wire  garment  hangers  with  clips 
permanently  affixed;  and  (d)  chrome 
plated  steel  wire  garment  hangers  with 
a  diameter  of  3.4  mm  or  greater. 

The  products  subject  to  the 
investigation  are  currently  classified 
under  U.S.  Harmonized  Tariff  Schedule 
(“HTSUS”)  subheadings  7326.20.0020 
and  7323.99.9080.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Final  Determination  of  Sales  at  LTFV 

As  noted  in  the  Preliminary 
Determination,  because  the 
antidumping  duty  questionnaires  sent  to 
the  selected  respondent.  Golden  Canyon 
Ltd.  (“Golden  Canyon”),  were  returned 
as  undeliverable,  in  accordance  with 
our  practice,  we  classified  Golden 
Canyon  as  an  unlocated  company  and 


’  See  Steel  Wire  Garment  Hangers  from  Taiwan: 
Preliminary  Determination  of  Sales  at  Less  than 
Fair  Value.  77  FR  46055  (August  2.  2012) 
[“Preliminary  Determination"). 


assigned  it  the  all  others  rate.^  For  the 
other  selected  respondent,  Taiwan 
Hanger  Manufacturing  Co.,  Ltd. 
(“Taiwan  Hanger”),  in  the  Preliminary 
Determination  we  applied  facts 
otherwise  available  with  an  adverse 
inference,  because  Taiwan  Hanger  twice 
received  the  questionnaire,  and  then 
returned  the  questionnaire  to  the 
Department  at  a  later  date.^  We  note  that 
our  determination  here  with  respect  to 
Golden  Canyon  and  Taiwan  Hanger  is 
identical  to  our  determination  in  the 
Preliminary  Determination.'* 

Continuation  of  Suspension  of 
Liquidation 

Pursuant'to  section  735(c)(1)(B)  of  the 
Act,  we  will  instruct  U.S.  Customs  and 
Border  Protection  (“CBP”)  to  continue 
to  suspend  liquidation  of  all  entries  of 
hangers  from  Taiwan  which  were 
entered,  or  withdrawn  from  warehouse, 
for  consumption  o^or  after  August  2, 
2012,  the  date  of  publication  of  the 
Preliminary  Determination.  We  will 
instruct  CBP  to  require  a  cash  deposit  or 
the  posting  of  a  bond  equal  to  the 
weighted-average  margins,  as  indicated 
below,  as  follows:  (1)  The  rates  for 
Golden  Canyon  and  Taiwan  Hanger  will 
be  the  rates  we  have  determined  in  this 
final  determination;  (2)  if  the  ■exporter  is 
not  a  firm  identified  in  this 
investigation  but  the  producer  is,  the 
rate  will  be  the  rate  established  for  the 
producer  of  the  subject  merchandise;  (3) 
the  rate  for  all  other  producers  or 
exporters  will  be  69.98  percent,  as 
discussed  in  the  “All  Others  Rate” 
section,  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 


Manufacturer/Exporter 

Margin 

(percent) 

Golden  Canyon  Ltd . 

69.98 

Taiwan  Hanger  Manufacturing 

Co.,  Ltd . 

125.43 

All  Others  Rate  . 

69.98 

All  Others  Rate 

Section  735(c)(5)(A)  of  the  Act 
provides  that  the  estimated  all  others 
rate  shall  be  an  amount  equal  to  the 
weighted  average  of  the  estimated 


2  See,  e.g.,  Chrome-Plated  Lug  Nuts  from  Taiwan; 
Preliminary  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  55234,  55234 
(October  12, 1999),  unchanged  in  Chrome-Plated 
Lug  Nuts  from  Taiwan:  Final  Results  of 
Antidumping  Duty  Administrative  Review,  65  FR 
7491  (February  15,  2000). 

3  See  Memorandum  to  the  File,  "Steel  Wire 
Hangers  from  Taiwan;  Questionnaire  Delivery 
Attempts,”  dated  July  26,  2012,  which  details  our 
attempts  to  deliver  the  questionnaires  to  Golden 
Canyon  and  Taiwan  Hanger. 

■*  See  Preliminary  Determination  at  46056. 
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weighted-average  dumping  margins  •" 
established  for  exporters  and  producers 
individually  investigated  excluding  any 
zero  or  de  minimis  margins  and  any 
margins  determined  entirely  under 
section  776  of  the  Act.  No  respondent 
has  participated  in  this  investigation. 
Therefore,  as  noted  in  the  Preliminary 
Determination,  because  the  only 
dumping  margins  for  this  final 
determination  are  found  in  the  petition, 
the  ail  others  rate  is  a  simple  average  of 
these  values,  which  is  69.98  percent. ^ 

Disclosure 

We  intend  to  disclose  to  parties  in 
this  proceeding  the  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  in 
accordance  with  section  351.224(b)  of 
the  Department’s  regulations. 

International  Trade  Commission 
Notiflcation 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ■ 

International  Trade  Commission  (“ITC”) 
of  our  final  determination.  As  our  final 
determination  is  affirmative  and  in 
accordance  with  section  735(b)(2)  of  the 
Act,  the  ITC  will  determine,  within  45 
days,  whether  the  domestic  industry  in 
the  United  States  is  materially  injured, 
or  threatened  with  material  injury,  by 
reason  of  imports  or  sales  (or  the 
likelihood  of  sales)  for  importation  of 
the  subject  merchandise.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing  CBP 
to  assess  antidumping  duties  on  all 
imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notihcation  Regarding  Administrative 
Protective  Order 

This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protective  order  (“APO”) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305  of  the 
Department’s  regulations.  Timely 
notification  of  the  destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

®  See  Initiation  Checklist,  dated  January  18,  2012, 
at  Attachment  \';  see,  e.g..  Certain  Steel  Nails  from 
the  United  Arab  Emirates:  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order,  77  FR  27421  (May  10, 
2012)  (where  the  Department  determined  the  all 
others  rate  using  a  simple  average). 


This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and  777(i)(l)  of  the  Act. 

Dated:  October  9,  2012. 

Paul  Piquado, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  2012-25291  Filed  10-12-12;  8:45  am] 
BILLING  CODE  351(>-DS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Information  Collection; 
Comment  Request;  Modification 
Northeast  Multispecies  Amendment  16 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  14, 
2012. 

ADDRESSES:  Direct  all  written  comments 
to  Jennifer  Jessup,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6616, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  JJessup@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Allison  Murphy,  (978)  281- 
9122  or  Allison. murph^noaa. gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  request  is  for  revision  and 
extension  of  a  current  information 
collection.  Under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  the  Secretary  of  Commerce  has  the 
responsibility  for  the  conservation  and 
management  of  marine  fishery 
resources.  We,  National  Oceanic  and 
Atmospheric  Administration’s  (NOAA) 
National  Marine  Fisheries  Service 
(NMFS),  and  the  Regional  Fishery 
Management  Councils  are  delegated  the 
majority  of  this  responsibility.  The  New 
England  Fishery  Management  Council 
(Council)  develops  management  plans 
for  fishery  resources  in  New  England. 


In  2010,  we  implemented  a  new  suite 
of  regulations  for  the  Northeast  (NE) 
multispecies  fishery  through 
Amendment  16  to  the  Multispecies 
Fishery  Management  Plan  (Amendment 
16).  This  action  updated  status 
determination  criteria  for  all  regulated 
NE  multispecies  or  ocean  pout  stocks; 
adopted  rebuilding  programs  for  NE 
multispecies  stocks  newly  classified  as 
being  overfished  and  subject  to 
overfishing;  revised  management 
measures,  including  significant 
revisions  to  the  sector  management 
measures,  necessary  to  end  overfishing, 
rebuild  overfished  regulated  NE 
multispecies  and  ocean  pout  stocks,  and 
mitigate  the  adverse  economic  impacts 
of  increased  effort  controls.  It  also 
implemented  new  requirements  under 
Amendment  16  for  establishing 
acceptable  biological  catch  (ABC), 
annual  catch  limits  (ACLs),  and 
accountability  measures  (AMs)  for  each 
stock  managed  under  the  FMP,  pursuant 
to  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

Revisions: 

Not  all  measures  that  were  included 
in  Amendment  16  were  ultimately 
approved,  including  the  Gulf  of  Maine 
Sink  Gillnet  Pilot  Program,  which 
would  have  necessitated  a  Letter  of 
Authorization  (LOA)  had  it  been 
approved.  Therefore,  we  propose  to 
remove  this  requirement  from  the 
information  collection.  In  addition. 
Framework  47  to  the  Multispecies  FMP 
removed  Restricted  Gear  Requirements 
from  the  regulations.  Therefore  the 
requirement  to  declare  into  these  areas 
via  vessel  monitoring  system  (VMS),  or 
to  receive  LOA  are  also  proposed  to 
be  removed  from  this  information 
collection. 

In  an  attempt  to  consolidate  reporting 
requirements  that  are  mandated  by  the 
NE  multispecies  regulation,  we  propose 
moving  some  requirements  out  of  OMB 
Control  No.  0648-0202,  Northeast 
Region  Permit  Family  of  Forms,  and 
into  this  collection,  including:  The 
Days-at-Sea  (DAS)  Transfer  Program, 
Expedited  Submission  of  Proposed 
Special  Access  Programs  (SAPs),  and 
North  Atlantic  Fisheries  Organization 
'  (NAFO)  Reporting  Requirements. 

II.  Method  of  Collection 

Respondents  must  submit  either 
paper  forms  via  postal  service,  or 
electronic  forms  submitted  via  the 
internet  or  vessels’  vessel  monitoring 
system  (VMS). 

III.  Data 

OMB  Control  Number:  0648-0605. 

Form  Number:  None. 
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Type  of  Review:  Regular  submission 
(revision  and  extension  of  a  current 
information  collection). 

Affected  Public:  Business  or  other  for- 
probt  organizations. 

Estimated  Number  of  Respondents: 
1,482. 

Estimated  Time  per  Response:  Sector 
operations  plan  and  associated  National 
Environmental  Policy  Act  (NEPA) 
analysis,  640  hours;  monitoring  service 
provider  response  to  application 
disapproval,  10  hours;  Data  entry  for 
sector  discard  monitoring  system,  3 
minutes;  Sector  weekly  catch  report,  4 
hours;  Sector  annual  report,  12  hours; 
Notification  of  expulsion  from  a  sector, 

30  min;  Request  to  transfer  Annual 
Catch  Entitlement  (ACE),  5  minutes; 

VMS  certification  form,  10  minutes; 

VMS  confirmation  call,  5  minutes;  VMS 
area  and  DAS  declaration,  5  minutes; 
VMS  trip-level  catch  reports  and  Daily 
VMS  catch  reports,  15  minutes;  Pre-trip 
hail  report  to  a  dockside  monitoring 
(DSM)  service  provider,  2  minutes;  Trip- 
end  hail  report  to  a  DSM  service 
provider,  15  minutes;  Confirmation  of 
DSM  trip-end  hail  report,  2  minutes; 
Forward  trip  start/end  hails  to  NMFS,  2 
minutes;  Notification  to  vessel/sector/ 
NMFS  of  monitor  emergency,  5  minutes; 
DSM/roving  service  provider  data  entry, 

3  minutes;  Dockside/roving  or  at-sea 
monitor  deployment  report,  10  minutes; 

^  DSM/roving  or  at-sea  monitoring  (ASM) 
service  provider  catch  report  to  NMFS 
upon  request,  minutes;  Dockside/roving 
or  at-sea  monitor  report  of  harassment 
and  other  issues,  30  minutes;  Copy  of 
DSM/roving  or  ASM  service  provider 
contract  or  information  materials  upon 
request,  30  minutes;  OLE  debriefing  of 
dockside/roving  or  at-sea  monitors,  2 
hours;  ASM  Pre-Trip  Notification  and 
Vessel  notification  of  selection  for  at-sea 
monitoring  coverage,  5  minutes  each; 
NMFS  ASM  Database  and  Data  Entry,  30 
minutes  n;  Observer  program  pre-trip 
notification,  2  minutes;  Copy  of  the 
dealer  weigh-out  slip  or  dealer  signature 
of  the  dockside  monitor  report,  2 
minutes;  DAS  Transfer  Program,  5  min; 
Expedited  Submission  of  Proposed 
SAPs,  20  hr;  NAFO  Reporting 
Requirements,  10  minutes. 

Estimated  Total  Annual  Burden 
Hours:  78,719. 

Estimated  Total  Annual  Cost  to 
Public:  $3,486,168. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 


(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  9,  2012. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

IFR  Doc.  2012-25224  Filed  10-12-12;  8:45  ami 
BILLING  CODE  35ia-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Proposed  Information  Collection; 
Comment  Request;  Evaluations  of 
Coastal  Zone  Management  Act 
Programs — State  Coastal  Management 
Programs  and  National  Estuarine 
Research  Reserves 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  14, 
2012. 

ADDRESSES:  Direct  all  written  comments 
to  Jennifer  Jessup,  Departmental 
Paperwork  Clearance  Officer, 
■Department  of  Commerce,  Room  6616, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  JJessup@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  L.  Christine  McCay,  (301) 
563-1163  or  chris.mccay@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

This  request  is  for  a  new  information 
collection. 

The  Coastal  Zone  Management  Act  of 
1972,  as  cunended  (CZMA;  16  U.S.C. 

1451  et  seq.)  requires  that  state  coastal 
management  programs  and  national 
estuarine  research  reserves  developed 
pursuant  to  the  CZMA  and  approved  by 
the  Secretary  of  Commerce  be  evaluated 
periodically.  This  request  is  to  collect 
information  to  accomplish  those 
evaluations. 

Section  1458  of  the  CZMA  and 
implementing  regulations  at  15  CFR  part 
923,  Subpart  L,  require  that  state  coastal 
management  programs  be  evaluated 
concerning  the  extent  to  which  the  state 
has  implemented  and  enforced  the 
program  approved  by  the  Secretary, 
addressed  the  coastal  management 
needs  identified  in  16  U.S.C.  1452(2)(A) 
through  (K),  and  adhered  to  the  terms  of 
any  grant,  loan,  or  cooperative 
^agreement  funded  under  the  CZMA. 
Section  1461(f)  of  the  CZMA  and 
implementing  regulations  at  15  CFR  Part 
921,  Subpart  E,  require  that  national 
estuarine  research  reserves  be  evaluated 
with  regard  to  their  operation  and 
management,  including  education  and 
interpretive  activities,  the  research 
being  conducted  within  the  reserve,  and 
be  evaluated  in  accordance  with  section 
1458  of  the  CZMA  and  procedures  set 
forth  in  15  CFR  part  923. 

NOAA’s  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM) 
conducts  periodic  evaluations  of  the  34 
coastal  management  programs  and  28 
research  reserves  and  produces  written 
findings  for  each  evaluation.  OCRM  has 
access  to  documents  submitted  in 
cooperative  agreement  applications, 
performance  reports,  and  certain 
documentation  required  by  the  CZMA 
and  implementing  regulations. 

However,  additional  information  from 
each  coastal  management  program  and 
research  reserve,  as  well  as  information 
from  the  program  and  reserve  partners 
and  stakeholders  with  whom  each 
works,  is  necessary  to  evaluate  against 
statutory  and  regulatory  requirements. 
Different  information  collection  subsets 
are  necessary  for  (1)  coastal 
management  programs,  (2)  their  partners 
and  stakeholders,  (3)  research  reserves, 
and  (4)  their  partners  and  stakeholders. 

II.  Method  of  Collection 

Coastal  program  ancL  reserve  manager 
respondents  will  receive  information 
requests/questionnaires  via  email,  and 
submittals  will  be  made  via  email. 
Partners  and  stakeholders  of  coastal 
management  programs  and  of  reserves 
will  receive  a  link  to  a  web-based  survey 
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tool  (Survey  Monkey)  and  respond 
through  the  survey  tool. 

III.  Data 

OMB  Control  Number:  None. 

Form  Number:  None. 

Type  of  Review:  Regular  submission 
(request  for  a  new  information 
collection). 

Affected  Public:  State,  local,  or  tribal 
government;  not-for-profit  institutions: 
business  or  other  for-profit 
organizations. 

Estimated  Number  of  Respondents: 
468. 

Estimated  Time  Per  Response:  60 
hours  per  CZMA  program  manager;  30 
minutes  per  partner/stakeholder. 

Estimated  Total  Annual  Burden 
Hours:  1,008  hours. 

Estimated  Total  Annual  Cost  to 
Public:  $0  in  recordkeeping/reporting 
costs. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  October  9,  2012. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  2012-25226  Filed  10-12-12;  8:45  am] 
BILLING  CODE  3510-08-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC197 

Fisheries  of  the  Northeastern  United 
States;  Tilefish  Fishery;  2013  Tilefish 
Fishing  Quota  Specification 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Notice. 


SUMMARY:  NMFS  announces  that  the 
overall  annual  tilefish  quota  for  the 
2013  fishing  year  (November  1,  2012- 
October  31,  2013)  will  remain  the  same 
as  it  was  in  fishing  year  2012.  NMFS  is 
required  to  notify  the  public  of  the 
overall  annual  quota  levels  for  tilefish  if 
the  previous  year’s  quota  specifications 
remain  unchanged.  This  document  also 
provides  notice  of  tilefish  specifications 
recently  adopted  by  the  Mid-Atlantic 
Fishery  Management  Council. 

FOR  further  information  CONTACT: 

Jason  Berthiaume,  Fishery  Management 
Specialist,  (978)  281-9177;  fax  (978) 
281-9135. 

SUPPLEMENTARY  INFORMATION:  The 

tilefish  regulations  at  §  648.292  specify 
that  NMFS  notify  the  public  in  the 
Federal  Register  of  the  overall  annual 
quota  levels  for  tilefish  if  the  previous 
year’s  quota  specifications  remain 
unchanged.  The  tilefish  total  allowable 
landings  (TAL)  for  the  2013  fishing  year 
will  remain  the  same  as  the  fishing  year 
2012  TAL  of  1.995  million  lb  (904,917 
kg).  Five  percent  of  the  TAL  (99,750  lb 
(45,246  kg))  is  allocated  to  incidental 
catch,  leaving  1,895,250  lb  (859,671  kg) 
allocated  to  Individual  Fishing  Quota 
(IFQ)  holders. 

This  document  also  announces 
tilefish  specifications  recently  adopted 
by  the  Mid-Atlantic  Fishery 
Management  Council  (Council).  At  the 
April  2012  Council  meeting,  the  Council 
adopted  specifications  for  an  acceptable 
biological  catch  (ABC),  annual  catch 
limit  (ACL),  and  annual  catch  target 
(ACT).  These  specifications  are 
consistent  with  the  overall  quota  and 
rebuilding  schedule  that  was 
established  in  Amendment  1  to  the 
Golden  Tilefish  Fishery  Management 
Plan.  The  adopted  specifications  also 
comply  with  the  Council’s  annual  catch 
limits  and  accountability  measures 
omnibus  amendment  (76  FR  60606; 
September  29,  2011). 


Table  1—2013  Tilefish  Quotas  and 
Specifications 


Specification 

Pounds 

Kilograms 

ABC  . 

2,013,000 

913,081 

ACL . 

2,013,000 

913,081 

ACT . 

2,013,000 

913,081 

TAL  . 

1,995,000 

904,917 

Incidental  quota 

99,750 

42,246 

IFQ  quota . 

1,895,250 

859,671 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  October  10,  2012.  ’ 

Emily  H.  Menashes, 

Deputy  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  2012-25285  Filed  10-12-12;  8:45  am] 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES* 

ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0076;  Docket  2012- 
0076;  Sequence  12] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review; 
Novation/Change  of  Name 
Requirements 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the 
Regulatory  Secretariat  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a 
previously  appreved  information 
collection  requirement  concerning 
Novation/Change  of  Name 
Requirements.  A  notice  was  published 
in  the  Federal  Register  at  77  FR  29983, 
on  May  21,  2012.  One  respondent 
submitted  comments. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary:  whether  it  will 
have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Submit  comments  on  or  before 
November  14,  2012. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000-0076,  Novation/Change  of  Name 
Requirements,  by  any  of  the  following 
methods: 

•  Regulations.gov:  http:// 
www.regulations.gov.  Submit  comments 
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via  the  Federal  eRulemaking  portal  by 
searching  the  OMB  control  number. 
Select  the  link  “Submit  a  Comment” 
that  corresponds  with  “Information 
Collection  9000-0076,  Novation/Chdhge 
of  Name  Requirements”.  Follow  the 
instructions  provided  at  the  “Submit  a 
Comment”  screen.  Please  include  your 
name,  company  name  (if  any),  and 
“Information  Collaction  9000-0076, 
Novation/Change  of  Name 
Requirements”  on  your  attached 
document. 

•  Fax;  202-501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1275  First  Street  NE., 
Washington,  DC  20417.  ATTN:  Hada 
Flowers/IC  9000-0076,  Novation/ 

Change  of  Name  Requirements. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0076,  Novation/Change  of  Name 
Requirements,  in  all  correspondence 
related  to  this  collection.  All  comments 
received  will  be  posted  without  change 
to  http://www.regulations.gov,  including 
any  personal  and/or  business 
confidential  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Curtis  E.  Glover,  Sr.,  Procurement 
Analyst,  Office  of  Governmentwide 
Acquisition  Policy,  GSA,  (202)  208- 
4949  or  via  email  Curtis.gIover@gsa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

FAR  42.1203  and  42.1204  provide 
requirements  for  contractors  to  request 
novation/change  of  name  agreements 
and  supporting  documents  when  a  firm 
performing  under  Government  contracts 
wishes  the  Government  to  recognize  (1) 
a  successor  in  interest  to  these  contracts, 
or  (2)  a  name  change,  it  must  submit 
certain  documentation  to  the 
Government. 

B.  Discussion  and  Analysis 

One  respondent  submitted  public 
comments  on  the  extension  of  the 
previously  approved  information 
collection.  The  analysis  of  the  public 
comments  is  summarized  as  follows: 

Comment:  The  respondent 
commented  that  the  extension  of  the 
information  collection  would  violate  the 
fundamental  purposes  of  the  Paperwork 
Reduction  Act  (PRA)  because  of  the_, 
burden  it  puts  on  the  entity  submitting 
the  information  and  the  agency 
collecting  the  information.  The 
respondent  opposed  granhng  the 
extension  under  the  PRA. 

Response:  In  accordance  with  the 
PRA,  agencies  can  request  an  OMB 
approval  of  an  existing  information 
collection.  The  PRA  requires  that 


agencies  use  the  Federal  Register  notice 
and  comment  process,  to  extend  the 
OMB’s  approval,  at  least  every  three 
yeeurs.  This  extension,  to  a  previously 
approved  information  collection, 
pertains  to  FAR  Subpart  42.12,  Novation 
and  Change-of-Name  Agreements.  The 
purpose  of  this  subpart  is  to  allow 
recognition  of  a  successor  in  interest  to 
Government  contracts  when  contractor 
assets  are  transferred,  recognition  of  a 
change  in  a  contractor’s  name,  and 
execution  of  novation  agreements  and 
change-of-name  agreements  by  the 
responsible  contracting  officer.  This 
subpart  provides  the  contractor  a 
process  and  a  forum  to  transfer  interest 
in  a  Government  contract  an'd 
recognition  of  a  corporate  name  change. 
Not  granting  this  extension  would 
eliminate  the  contractor’s  ability  to 
conduct  business  with  the  Government 
in  those  instances  where  the  company 
has  been  sold  or  changed  its  name. 

Comment:  The  respondent 
commented  that  the  agency  did  not 
accurately  estimate  the  public  burden 
challenging  that  the  agency’s 
methodology  for  calculating  it  is 
insufficient  and  inadequate  and  does 
not  reflect  the  total  burden.  For  this 
reason,  the  respondent  provided  that  the 
agency  should  reassess  the  estimated 
total  burden  hours  and  revise  the 
estimate  upwards  to  be  more  accurate, 
as  was  done  in  FAR  Gase  2007-006.  The 
same  respondent  also  provided  that  the 
burden  of  compliance  with  the 
information  collection  requirement 
greatly  exceeds  the  agency’s  estimate 
and  outweighs  any  potential  utility  of 
the  extension. 

Response:  Serious  consideration  is 
given,  during  the  open  comment  period, 
to  all  comments  received  and 
adjustments  are  made  to  the  paperwork 
burden  estimate  based  on  reasonable 
considerations  provided  by  the  public. 
This  is  evidenced,  as  the  respondent 
notes,  in  FAR  Gase  2007-006  where  an 
adjustment  was  made  from  the  total 
preparation  hours  from  three  to  60.  This 
change  was  made  considering 
particularly  the  hours  that  would  be 
required  for  review  within  the  company, 
prior  to  release  to  the  Government. 

The  burden  is  prepared  taking  into 
consideration  the  necessary  criteria  in 
OMB  guidance  for  estimating  the 
paperwork  burden  put  on  the  entity 
submitting  the  information.  For 
example,  consideration  is  given  to  an 
entity  reviewing  instructions:  using 
technology  to  collect,  process,  and 
disclose  information;  adjusting  existing 
practices  to  comply  with  requirements; 
searching  data  sources;  completing  and 
reviewing  the  response;  and 
transmitting  or  disclosing  information. 


The  estimated  burden  hours  for  a 
collection  are  based  on  an  average 
between  the  hours  that  a  simple 
disclosure  by  a  very  small  business 
might  require  and  the  much  higher 
numbers  that  might  be  required  for  a 
very  complex  disclosure  by  a  major 
corporation.  Also,  the  estimated  burden 
hours  should  only  include  projected 
hours’ for  those  actions  which  a 
company  would  not  undertake  in  the 
normal  course  of  business.  Gareful 
consideration  went  into  assessing  the 
estimated  burden  hours  for  this 
collection,  and  it  is  determined  that  an 
upward  adjustment  is  not  required  at 
this  time.  However,  at  any  point, 
members  of  the  public  may  submit 
comments  for  further  consideration,  and 
are  encouraged  to  provide  data  to 
support  their  request  for  an  adjustment. 

G.  Annual  Reporting  Burden 

Respondents:  1,000. 

Responses  per  Respondent:  1. 

Annual  Responses:  1,000. 

Hours  per  Response:  2.0. 

Total  Burden  Hours:  2,000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  (MVGB),  1275 
First  Street  NE.,  Washington,  DG  20417, 
telephone  (202)  501-4755.  Please  cite 
OMB  Gontrol  No.  9000-0076,  Novation/ 
Ghange  of  Name  Requirements,  in  all 
correspondence. 

Dated:  October  5,  2012. 

William  Clark, 

Acting  Director,  Federal  Acquisition  Policy 
Division,  Office  of  Governmentwide 
Acquisition  Policy,  Office  of  Acquisition 
Policy,  Office  of  Governmentwide  Policy. 

|FR  Doc.  2012-2.5293  Filed  10-12-12;  8:45  am] 


[OMB  Control  No.  9000-0067;  Docket  201 2-. 
0076;  Sequence  10] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Incentive 
Contracts 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 


BILLING  CODE  6820-EP-P 

DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 
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summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act,  the 
Regulatory  Secretariat  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a 
previously  approved  information 
collection  requirement  concerning 
incentive  contracts.  A  notice  was 
published  in  the  Federal  Register  at  77 
FR  18819,  on  March  28,  2012.  One 
respondent  submitted  comments.. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  Federal 
Acquisition  Regulation  (FAR),  and 
whether  it  will  have  practical  utility; 
whether  our  estimate  of  the  public 
burden  of  this  collection  of  information 
is  accurate,  and  based  on  valid 
assumptions  and  methodology;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Submit  comments  on  or  before 
November  14,  2012. 

ADDRESSES:  Submit  comments 
identified  by  Information  Collection 
9000-0067,  Incentive  Contracts,  by  any 
of  the  following  methods; 

»  ReguIations.gov:  http:// 
www.reguIations.gov.  Submit  comments 
via  the  Federal  eRulemaking  portal  by 
searching  the  OMB  control  number. 
Select  the  link  “Submit  a  Comment” 
that  corresponds  with  “Information 
Collection  9000-0067,  Incentive 
Contracts”.  Follow  the  instructions  . 
provided  at  the  “Submit  a  Comment” 
screen.  Please  include  your  name, 
company  name  (if  any),  and 
“Information  Collection  9000-0067, 
Incentive  Contracts”  on  your  attached 
document. 

•  Fax:202-501-4067. 

•  Mail:  General  Services 
Administration,  Regulatory  Secretariat 
(MVCB),  1275  First  Street  NE., 
Washington,  DC  20417.  ATTN:  Hada 
Flowers/IC  9000-0067,  Incentive 
Contracts. 

Instructions:  Please  submit  comments 
only  and  cite  Information  Collection 
9000-0067,  Incentive  Contracts,  in  all 
correspondence  related  to  this 
collection.  All  comments  received  will 
be  posted  without  change  to  http:// 
www.reguIations.gov,  including  any 
personal  and/or  business  confidential 
information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  O.  Jackson,  Procurement 


Analyst,  Office  of  Acquisition  Policy, 

GSA  (202)  208-4949  or  via  email 
michaelo.jackson@gsa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

In  accordance  with  FAR  16.4, 
incentive  contracts  are  normally  used 
when  a  firm  fixed-price  contract  is  not 
appropriate  and  the  required  supplies  or 
services  can  be  acquired  at  lower  costs, 
and  sometimes  with  improved  delivery 
or  technical  performance,  by  relating  the 
amount  of  profit  or  fee  payable  under 
the  contract  to  the  contractor’s 
performance. 

The  information  required  periodically 
from  the  contractor,  such  as  cost  of  work 
already  performed,  estimated  costs  of 
further  performance  necessary  to 
complete  all  work,  total  contract  price 
for  supplies  or  services  accepted  by  the 
Government  for  which  final  prices  have 
been  established,  and  estimated  costs 
allocable  to  supplies  or  services 
accepted  by  the  Government  and  for 
which  final  prices  have  not  been 
established,  is  needed  to  negotiate  the 
final  prices  of  incentive-related  items 
and  services.  Contractors  are  required  to 
submit  the  information  in  accordance 
with  several  incentive  fee  FAR  clauses: 
FAR  52.216-16,  Incentive  Price 
Revision — Firm  Target;  FAR  52.216-17, 
Incentive  Price  Revision — Successive 
Targets;  and  FAR  52.216-10,  Incentive 
Fee. 

The  contracting  officer  evaluates  the 
information  received  to  determine  the 
contractor’s-  performance  in  meeting  the 
incentive  target  and  the  appropriate 
price  revision,  if  any,  for  the  items  or 
services. 

B.  Discussion  and  Analysis 

One  respondent  submitted  public 
comments  on  the  extension  of  the 
previously  approved  information 
collection.  The  analysis  of  the  public 
comments  is  summarized  as  follows: 

Comment:  The  respondent 
commented  that  the  extension  of  the 
information  collection  would  violate  the 
fundamental  purposes  of  the  Paperwork 
Reduction  Act  because  of  the  burden  it 
puts  on  the  entity  submitting  the 
information  and  the  agency  collecting 
the  information.  The  respondent 
opposes  granting  the  extension  of  the 
information  collection  requirement. 

Response:  In  accordance  with  the 
Paperwork  Required  Act  (PRA), 
agencies  can  request  an  OMB  approval 
of  an  existing  information  collection. 
The  PRA  requires  that  agencies  use  the 
Federal  Register  notice  and  comment 
process,  to  extend  the  OMB’s  approval, 
at  least  every  three  years.  This 


extension,  to  a  previously  approved 
information  collection,  pertains  to 
several  incentive  fee  FAR  clauses:  FAR 
52.216-16,  Incentive  Price  Revision — 
Firm  Target;  FAR  52.216-17,  Incentive 
Price  Revision — Successive  Targets;  and 
FAR  52.216-10,  Incentive  Fee.  Incentive 
contracts  are  used  when  other  types  of 
fixed-price  or  cost  reimbursement 
contracts  are  inappropriate  because  the 
assumption  of  risk  on  one  of  the 
contracting  parties  is  unfavorable.  Thus, 
incentive  contracts  provide  an 
alternative  that  the  contracting  parties 
can  agree  impose  some  risk  but  not  as 
much  as  the  other  types  of  fixed-price 
or  cost  reimbursement  contracts.  The 
information  collected,  which  should  be 
information  collected  in  the  normal 
course  of  doing  business,  allows  a 
contractor  to  justify  and  the  contracting 
officer  to  evaluate  the  contractor’s 
performance  in  meeting  the  incentive 
target  and  the  appropriate  price 
revision,  if  any,  for  the  items  or  services 
received.  Not  granting  this  extension 
would  consequently  eliminate  FAR 
clauses  that  provide  a  benefit  to  the 
public  and  the  agency  collecting  the 
information. 

Comment:  The  respondent 
commented  that  the  agency  did  not 
accurately  estimate  the  public  burden 
challenging  that  the  agency’s 
methodology  for  calculating  it  is 
insufficient  and  inadequate  and  does 
not  reflect  the  total  burden.  For  this 
reason,  the  respondent  provided  that  the 
agency  should  reassess  the  estimated 
total  burden  hours  and  revise  the 
estimate  upwards  to  be  more  accurate, 
as  was  done  in  FAR  Case  2007-006.  The 
same  respondent  also  provided  that  the 
burden  of  compliance  with  the 
information  collection  requirement 
greatly  exceeds  the  agency’s  estimate 
and  outweighs  any  potential  utility  of 
the  extension. 

Response:  Serious  consideration  is 
given,  during  the  open  comment  period, 
to  all  comments  received  and 
adjustments  are  made  to  the  paperwork 
burden  estimate  based  on  reasonable 
considerations  provided  by  the  public. 
This  is  evidenced,  as  the  respondent 
notes,  in  FAR  Case  2007-006  where  an 
adjustment  was  made  from  the  total 
preparation  hours  from  three  to  60.  This 
change  was  made  considering 
particularly  the  hours  that  would  be 
required  for  review  within  the  company, 
prior  to  release  to  the  Government. 

The  burden  is  prepared  taking  into 
consideration  the  necessary  criteria  in 
OMB  guidance  for  estimating  the 
paperwork  burden  put  on  the  entity 
submitting  the  information.  For 
example,  consideration  is  given  to  an 
entity  reviewing  instructions;  using 
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technology  to  collect,  process,  and 
disclose  information;  adjusting  existing 
practices  to  comply  with  requirements; 
searching  data  sources:  completing  and 
reviewing  the  response:  and 
transmitting  or  disclosing  information. 
The  estimated  burden  hours  for  a 
collection  are  based  on  an  average 
between  the  hours  that  a  simple 
disclosure  by  a  very  small  business 
might  require  and  the  much  higher 
numbers  that  might  be  required  for  a 
very  complex  disclosure  by  a  major 
corporation.  Also,  the  estimated  burden 
hours  should  only  include  projected 
hours  for  those  actions  which  a 
company  would  not  undertake  in  the 
normal  course  of  business.  Careful 
consideration  went  into  assessing  the 
burden  for  this  collection,  and  although 
adjustments  were  made,  the  estimated 
annual  burden  remains  unchanged. 
However,  at  any  point,  members  of  the 
public  may  submit  comments  for  further 
consideration,  and  are  encouraged  to 
provide  data  to  support  their  request  for 
an  adjustment. 

C.  Annual  Reporting  Burden 

The  estimated  annual  burden  remains 
the  same  from  the  notice  published  at 
77  FR  18819  on  March  28,  2012. 
Adjustments  were  made  to  the 
estimated  number  of  respondents,  and 
the  estimated  annual  responses  using 
fiscal  year  2011  data  from  the  Federal 
Procurement  Data  System  as  a  baseline. 
In  addition,  the  estimated  hours  per 
response  increased,  but  the  total 
estimated  burden  hours  remain 
unchanged. 

Respondents:  1,000. 

Responses  Per  Respondent:  2. 

Annual  Responses:  2,000. 

Hours  Per  Response:  1.5. 

Total  Rurden  Hours:  3,000. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
Regulatory  Secretariat  (MVCB),  1275 
First  Street  NE.,  Washington,  EX]  20417, 
telephone  (202)  501—4755.  Please  cite 
OMB  Control  No.  9000-0067,  Incentive 
Contracts,  in  all  correspondence. 

Dated:  October  5,  2012. 

William  Clark, 

Acting  Director,  Federal  Acquisition  Policy 
Division,  Office  of  Govemmentwide 
Acquisition  Policy,  Office  of  Acquisition 
Policy,  Office  of  Govemmentwide  Policy. 

(FR  Doc.  2012-25294  Filed  10-12-12;  8:45  am] 
BILLING  CODE  682(V-EP-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Advisory  Council  on  Dependents’ 
Education;  Meeting  Canceilation 
Notice  and  Open  Meeting  Notice 

agency:  Department  of  Defense 
Education  Activity  (DoDEA),  DoD. 

ACTION:  Meeting  cancellation  notice  and 
open  meeting  notice. 

SUMMARY:  The  meeting  of  the 
Department  of  Defense  Advisory 
Council  on  Dependents’  Education 
announced  on  August  31,  2012  (77  FR 
53187-53188)  under  the  provisions  of 
the  Federal  Advisory  Committee  Act  of 
1972  (5  U.S.C.,  Appendix,  as  amended), 
and  the  Government  in  the  Sunshine 
Act  of  1976  (5  U.S.C.  552b,  as 
amended),  and  scheduled  to  occur  on 
Tuesday,  October  16,  2012,  from  8:00 
a.m.  to  12:00  p.m.  Eastern  Daylight 
Savings  Time;  Stuttgart  and  Wiesbaden, 
Germany,  from  2:00  p.m.  to  6:00  p.m.. 
Central  European  Summer  Time  (CEST); 
Okinawa,  Japan,  from  9:00  p.m.  to  1:00 
a.m.,  Japan  Standard  Time  (JST); 
Honolulu,  Hawaii,  from  2:00  a.m.  to 
6:00  a.m.,  Hawaii- Aleutian  Standard 
Time  (H-AST);  Peachtree  City,  Georgia, 
from  8:00  a.m.  to  12:00  p.m.,  Eastern 
Daylight  Savings  Time  (EDST)  has  been 
cancelled. 

Under  the  provisions  of  the  Federal 
Advisory  Committee  Act  of  1972  (5 
U.S.C.,  Appendix,  as  amended),  the 
Government  in  the  Sunshine  Act  of 
1976  (5  U.S.C.  552b,  as  amended),  and 
41  CFR  102-3.150,  the  Department  of 
Defense  announces  that  the  following 
Federal  advisory  committee  meeting  of 
the  Advisory  Council  on  Dependents’ 
Education  will  take  place. 

DATES:  Tuesday,  December  4,  2012, 
Alexandria,  Virginia  (via  Video 
Teleconference  or  Telephone 
Conference),  from  8:00  a.m.  to  12:00 
p.m..  Eastern  Standard  Time  (EST); 
Stuttgart  and  Wiesbaden,  Germany, 
from  2:00  p.m.  to  6:00  p.m..  Central 
European  Standard  Time  (CET); 
Okinawa,  Japan,  from  10:00  p.m.  to  2:00 
a.m.,  Japan  Standard  Time  (JST); 
Honolulu,  Hawaii,  from  3:00  a.m.  to 
7:00  a.m.,  Hawaii-Aleutian  Standard 
Time  (HAST);  Peachtree  City,  Georgia, 
from  8:00  a.m.  to  12:00  p.m..  Eastern 
Standard  Time  (EST). 

ADDRESSES:  4800  Mark  Center  Drive, 
Alexandria,  VA  22350;  USAG  Stuttgart, 
Stuttgart,  Germany;  DoDDS-Europe  Area 
Office,  Wiesbaden,  Germany;  DoDDS- 
Pacific  Area  Office,  Okinawa,  Japan; 
Pacific  Command,  Honolulu,  Hawaii; 
DDESS  Area  Office,  Peachtree  City, 
Georgia. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joel  K.  Hansen  at  (571)  372-5812  or 
foel.Hansen@hq.dodea.edu. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  Recommend  to  the 
Director,  DoDEA,  general  policies  for 
the  operation  of  the  Department  of 
Defense  Dependents  Schools  (DoDDS); 
to  provide  the  Director  with  information 
about  effective  educational  programs 
and  practices  that  should  be  considered 
by  DoDDS;  and  to  perform  other  tasks  as 
may  be  required  by  the  Secretary  of 
Defense. 

Agenda:  The  meeting  agenda  will 
reflect  current  DoDDS  schools 
operational  status,  educational 
.practices,  and  other  educational  matters 
that  come  before  the  Council. 

Public  Accessibility  to  the  Meeting: 
Pursuant  to  5  U.S.C.  552b  and  41  CFR 
102-3.140  through  102-3.165  and  the 
availability  of  space,  this  meeting  is 
open  to  the  public.  Seating  is  limited 
and  is  on  a  first-come  basis.  All 
members  of  the  public  who  wish  to 
attend  the  public  meeting  at  the  Mark 
Center  must  contact  Mr.  Joel  Hansen  at 
the  number  listed  in  this  notice  no  later 
than  noon  on  Tuesday,  November  27, 
2012,  to  make  arrangements  for  entrance 
to  the  Mark  Center.  The  public 
attendees  should  arrive  at  the  Mark 
Center  no  later  than  7:30  a.m.  on 
December  4,  2012.  To  receive  access  to 
the  Mark  Center,  please  come  prepared 
to  present  a  picture  identification  car^. 

Committee’s  Point  of  Contact:  Mr.  Joel 
K.  Hansen  at  (571)  372-5812,  4800  Mark 
Center  Drive,  Alexandria,  VA  22350  or 
foel.Hansen@hq.dodea.edu. 

Special  Accommodations:  Individuals 
requiring  special  accommodations  to 
access  the  public  meeting  should 
contact  Mr.  Hansen  at  least  five  (5) 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Pursuant  to  41  CFR  102-3. 105(j)  and 
102-3.140  and  section  10(a)(3)  of  the 
Federal  Advisory  Committee  Act  of 
1972,  the  public  or  interested 
organizations  may  submit  written 
statements  to  the  Advisory  Council  on 
Dependents’  Education  about  its 
mission  and  functions]  Written 
statements  may  be  submitted  at  any 
time  or  in  response  to  the  stated  agendas 
of  the  planned  meeting  of  the  Advisory 
Council  on  Dependents’  Education. 

All  written  statements  shall  be 
submitted  to  the  Designated  Federal’ 
Officer  (DFO)  for  the  Advisory  Council 
on  Dependents’  Education,  Mr.  Joel  K. 
Hansen,  4800  Mark  Center  Drive, 
Alexandria,  VA  22350; 
foel.Hansen@hq.dodea.edu. 

Statements  being  submitted  in 
response  to  the  agendas  mentioned  in 
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this  notice  must  be  received  by  the  DFO 
at  the  email  address  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  at  least 
fourteen  calendar  days  prior  to  the 
meeting,  which  is  the  subject  of  this 
notice.  Written  statements  received  after 
this  date  may  not  be  provided  to  or 
considered  by  the  Advisory  Council  on 
Dependents’  Education  until  its.next 
meeting. 

The  DFO  will  review  all  timely 
submissions  with  the  Advisory  Council 
on  Dependents’  Education  Chairpersons 
and  ensure  they  are  provided  to  all 
members  of  the  Advisory  Couixcil  on 
Dependents’  Education  before  the 
meeting  that  is  the  subject  of  this  notice. 

Oral  Statements  by  the  Public  to  the 
Membership: 

Pursuant  to  41  CFR  102-3. 140(d), 
time  will  be  allotted  for  public 
comments  to  the  Advisory  Council  on 
Dependents’  Education.  Individual 
comments  will  be  limited  to  a  maximum 
of  five  minutes  duration.  The  total  time 
allotted  for  public  comments  will  not 
exceed  thirty  minutes. 

Dated;  October  10,  2012. 

Aaron  Siegel, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  2012-25232  Filed  10-12-12;  8;45  am] 

BILLING  CODE  5001-06-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP1 2-526-000] 

Leaf  River  Energy  Center  LLC;  Notice 
of  Application 

Take  notice  that  on  September  24, 
2012,  Leaf  River  Energy  Center  LLC 
(Leaf  River),  53  Riverside  Avenue, 
Westport,  Connecticut,  06880,  filed  an 
application  in  Docket  No.  CP12-526- 
000  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA)  and  Part  157  of 
the  Commission’s  Regulations,  for  a 
certificate  of  public  convenience  and 
necessity  to  expand  the  certificated 
storage  capacities  of  three  of  its  four 
existing  caverns  at  its  Leaf  River  Energy 
Center  facility  in  Smith  County, 
Mississippi  near  the  town  of 
Taylorsville.  The  proposed  expansion 
would  increase  the  aggregate  working 
gas  capacity  of  the  Leaf  River  Energy 
Center  from  the  current  32.0  Bcf  to  48.0 
Bcf  while  the  total  aggregate  gas  storage 
capacity  would  increase  from  about  41.9 
Bcf  to  62.8  Bcf.  The  expansion  would  be 
accomplished  by  additional  leaching  of 
three  existing  salt  dome  caverns  and 
would  not  require  the  construction  of 


any  new  facilities.  Leaf  River  also 
requests  reaffirmation  of  its  authority  to 
charge  market  based  rates  for  the 
expanded  storage  services.  A  more 
detailed  description  of  the  project  is 
available  in  the  application  which  is  on 
file  with  the  Commission  and  open  for 
public  inspection. 

This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission’s  Web  site  at  http:// 
www.ferc.gov  using  the  “e-Library”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  at 
FERCOnlineSupport@ferc.gov  or  call 
toll-free,  (866)  208-3676,  or  for  TTY, 

(202)  502-8659.  Any  questions 
regarding  this  application  should  be 
directed  to  Laura  L.  Luce,  Leaf  River 
Energy  Center  LLC,  700  Milam,  53 
Riverside  Avenue,  Westport,  CT  06880, 

(203)  557-1000  (phone), 
IIuce@ngsenergy.com  or  James  F.  Bowe, 
Jr.,  King  &  Spalding  LLP,  1700 
Pennsylvania  Ave.  NW.,  Suite  200, 
Washington,  DC  20006,  (202)  737-0500 
(phone),  jbowe@ksIaw.com. 

Pursuant  to  section  157.9  of  the 
Commission’s  rules,  18  CFR  157.9, 
within  90  days  of  this  Notice  the 
Commission  staff  will  either  complete 
its  environmental  assessment  (EA)  and 
place  it  into  the  Commission’s  public 
record  (eLibrary)  for  this  proceeding:  or 
issue  a  Notice  of  Schedule  for 
Environmental  Review.  If  a  Notice  of 
Schedule  for  Environmental  Review  is 
issued,  it  will  indicate,  among  other 
milestones,  the  anticipated  date  for  the 
Commission  staff  s  issuance  of  the  final 
EA  for  this  proposal.  The  filing  of  the 
EA  in  the  Commission’s  public  record 
for  this  proceeding  or  the  issuance  of  a 
Notice  of  Schedule  for  Environmental 
Review  will  serve  to  notify  federal  and 
state  agencies  of  the  timing  for  the 
completion  of  all  necessary  reviews,  and 
the  subsequent  need  to  complete  all 
federal  authorizations  within  90  days  of 
the  date  of  issuance  of  the  Commission 
staffs  EA. 

There  are  two  ways  to  become 
involved  in  the  Commission’s  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 


status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretciry  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission’s 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission’s 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission’s 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 

However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission’s  final  order. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission’s  web  site  under  the 
“e-Filing”  link.  The  Commission 
strongly  encourages  electronic  filings. 

Comment  Date:  October  25,  2012. 

Dated;  October  4,  2012. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  2012-25207  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14355-001] 

John  B.  Crockett;  Notice  of  Intent  To 
File  License  Application,  Filing  of  Pre- 
Application  Document,  and  Approving 
Use  of  the  Traditional  Licensing 
Process 

a.  Type  of  Filing:  Notice  of  Intent  to 
File  License  Application  and  Request  to 
Use  the  Traditional  Licensing  Process. 

b.  Project  No.:  14355-001. 

c.  Dated  Filed:  September  4,  2012. 

d.  Submitted  By:  John  B.  Crockett. 

e.  Name  of  Project:  East  Fork  Ditch 
Hydropower  Project. 

f.  Location:  On  the  existing  East  Fork 
Ditch  canal  system,  fed  by  the  East  Fork 
Weiser  River,  in  Adams  County,  Idaho. 
The  project  would  occupy 
approximately  16  acres  of  land,  partly 
on  United  States  lands  administered  by 
the  U.S.  Forest  Service. 

g.  Filed  Pursuant  to:  18  CFR  5.3  of  the 
Commission’s  regulations. 

h.  Potential  Applicant  Contact:  John 
B.  Crockett,  3296  Snowflake  Way,  Boise, 
ID  83706;  (208)  344-5319;  email— 
johncrockett@cableone.net. 

i.  FERC  Contact:  Ken  Wilcox  at  (202) 
502-6835;  or  email  at 

ken .  wiIcox@ferc.gov. 

j.  John  B.  Crockett  filed  a  request  to 
use  the  Traditional  Licensing  Process  on 
September  4,  2012.  Mr.  Crockett 
provided  public  notice  of  his  request  on 
September  14,  2012.  In  a  letter  dated 
October  5,  2012,  the  Director  of  the 
Division  of  Hydropower  Licensing 
approved  Mr.  Crockett’s  request  to  use 
the  Traditional  Licensing  Process. 

k.  With  this  notice,  we  are  initiating 
informal  consultation  with:  (a)  The  U.S. 
Fish  and  Wildlife  Service  under  section 
7  of  the  Endangered  Species  Act  and  the 
joint  agency  regulations  thereunder  at 
50  CFR  Part  402;  and  (b)  the  Idaho  State 
Historic  Preservation  Officer,  as 
required  by  section  106,  National 
Historical  Preservation  Act,  and  the 
implementing  regulations  of  the 
Advisory  Council  on  Historic 
Preservation  at  36  CFR  800.2. 

l.  John  B.  Crockett  filed  a  Pre- 
Application  Document  (PAD)  including 
a  proposed  process  plan  and  schedule 
with  the  Commission,  pursuant  to  18 
CFR  5.6  of  the  Commission’s 
regulations. 

m.  A  copy  of  the  PAD  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  [http:// 
www.ferc.gov),  using  the  “eLibrary” 
link.  Enter  the  docket  number. 


excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCONlineSupport@ferc.gov  or  toll 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  paragraph  h. 

n.  Register  online  at  http:// 
wvirw.ferc.gov/ docs- filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filing  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

Dated:  October  5,  2012. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2012-25210  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  14446-000] 

Peabody  Trout  Creek  Reservoir  LLC; 
Notice  of  Intent  To  File  License 
Application,  Filing  of  Pre-Application 
Document  (Pad),  Commencement  of 
Pre-Filing  Process,  and  Scoping; 
Request  for  Comments  on  the  Pad  and 
Scoping  Document,  and  Identification 
of  Issues  and  Associated  Study 
Requests 

a.  Type  of  Filing:  Notice  of  Intent  To 
File  License  Application  for  a  New 
License  and  Commencing  Pre-Filing 
Process. 

b.  Project  No.:  14446-000. 

c.  Dated  Filed:  August  9,  2012. 

d.  Submitted  By:  Peabody  Trout  Creek 
Reservoir  LLC. 

e.  Name  of  Project:  Trout  Creek 
Reservoir  Hydroelectric  Project. 

f.  Location:  On  Trout  Creek,  15  miles 
southwest  of  Steamboat  Springs, 
Colorado.  The  project  occupies  4.3  acres 
of  lands  administered  by  the  Bureau  of 
Land  Management. 

g.  Filed  Pursuant  to:  18  CFR  part  5  of 
the  Commission’s  Regulations. 

h.  Potential  Applicant  Contact:  David 
Merritt,  URS  Corporation,  713  Cooper 
Avenue,  #100,  Glenwood  Springs, 
Colorado  81601. 

i.  FERC  Contact:  Shana  Murray  at 
(202)  502-8333  or  email  at 
shana.murray@ferc.gov. 

j.  Cooperating  Agencies:  Federal, 
state,  local,  and  tribal  agencies  with 
jurisdiction  and/or  special  expertise 
with  respect  to  environmental  issues 
that  wish  to  cooperate  in  the 


preparation  of  the  environmental 
document  should  follow  the 
instructions  for  filing  such  requests 
described  in  item  o  below.  Cooperating 
agencies  should  note  the  Commission’s 
policy  that  agencies  that  ^cooperate  in 
the  preparation  of  the  environmental 
document  cannot  also  intervene.  See  94 
FERC  ^  Ql,076  (2001). 

k.  With  this  notice,  we  are  initiating 
informal  consultation  with:  (a)  The  U.S. 
Fish  and  Wildlife  Service  and/or  NOAA 
Fisheries  under  section  7  of  the 
Endangered  Species  Act  and  the  joint 
agency  regulations  thereunder  at  50 
CFR,  Part  402  and  (b)  the  State  Historic 
Preservation  Officer,  as  required  by 
section  106,  National  Historical 
Preservation  Act,  and  the  implementing 
regulations  of  the  Advisory  Council  on 
Historic  Preservation  at  36  CFR  800.2. 

l.  With  this  notice,  we  are  designating 
Peabody  Trout  Creek  Reservoir  LLC  as 
the  Commission’s  non-federal 
representative  for  carrying  out  informal 
consultation,  pursuant  to  section  7  of 
the  Endangered  Species  Act  and  section 
106  of  the  National  Historic 
Preservation  Act. 

m.  Peabody  Trout  Creek  Reservoir 
LLC  filed  with  the  Commission  a  Pre- 
Application  Document  (PAD;  including 
a  proposed  process  plan  and  schedule), 
pursuant  to  18  CFR  5.6  of  the 
Commission’s  regulations. 

n.  A  copy  of  the  PAD  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission’s  Web  site  [http:// 
www.ferc.gov],  using  the  “eLibrary” 
link.  Enter  the  docket  number, 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reprodiiction  at  the 
address  in  paragraph  h. 

Register  online  at  http:// 
www.ferc.gov/docs-filing/ 
esubscription.asp  to  be  notified  via 
email  of  new  filing  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

o.  With  this  notice,  we  are  soliciting 
comments  on  the  PAD  and 
Commission’s  staff  Scoping  Document  1 
(SDl),  as  well  as  study  requests.  All 
comments  on  the  PAD  and  SDl,  and 
study  requests  should  be  sent  to  the 
address  above  in  paragraph  h.  In 
addition,  all  comments  on  the  PAD  and 
SDl,  study  requests,  requests  for 
cooperating  agency  status,  and  all 
communications  to  and  from 
Commission  staff  related  to  the  merits  of 


Federal  Register/ Vol.  77,  No.  199 /Monday,  October  15,  2012 /Notices 


62501 


the  potential  application  must  be  filed 
with  the  Commission.  Documents  may 
be  filed  electronically  via  the  Internet. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  http ;// www.ferc.gov/ docs-filing/ 
efiling.asp.  Commenters  can  submit 
brief  comments  up  to  6,000  characters, 
without  prior  registration,  using  the 
eComment  system  at  http:// 
www.ferc.gov/docs-filing/ 
ecomment.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
please  contact  FERC  Online  Support. 
Although  the  Commission  strongly 
encourages  electronic  filing,  documents 
may  also  be  paper-filed.  To  paper-file, 
mail  an  original  and  seven  copies  to: 
Kimberly  D.  Bose,  Secretary,  Federal 
Energy  Regulatory  Commission,  888  _ 
First  Street  NE.,  Washington,  DC  20426. 

All  filings  with  the  Commission  must 
include  on  the  first  page.  Trout  Creek 
Reservoir  Hydroelectric  Project  and 
project  number  (P-14446), .and  bear  the 
appropriate  heading:  “Comments  on 
Pre-Application  Document,”  “Study 
Requests,”  “Comments  on  Scoping 
Document  1,”  “Request  for  Cooperating 
Agency  Status,”  or  “Communications  to 
and  from  Commission  Staff.”  Any 
individual  or  entity  interested  in 
submitting  study  requests,  commenting 
on  the  PAD  or  SDl,  and  any  agency 
requesting  cooperating  status  must  do  so 
by  December  4,  2012. 

p.  Although  our  current  intent  is  to 
prepare  an  environmental  assessment 
(EA),  there  is  the  possibility  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  required.  Nevertheless,  this 
meeting  will  satisfy  the  NEPA  scoping 
requirements,  irrespective  of  whether  an 
EA  or  EIS  is  issued  by  the  Commission. 

Scoping  Meetings 

Commission  staff  will  hold  two 
scoping  meetings  in  the  vicinity  of  the 
project  at  the  time  and  place  noted 
below.  The  daytime  meeting  will  focus 
on  resource  agency,  Indian  tribes,  and 
non-governmental  organization 
concerns,  while  the  evening  meeting  is 
primarily  for  receiving  input  from  the 
public.  We  invite  all  interested 
individuals,  organizations,  and  agencies 
to  attend  one  or  both  of  the  meetings, 
and  to  assist  staff  in  identifying 
particular  study  needs,  as  well  as  the 
scope  of  environmental  issues  to  be 
addressed  in  the  environmental 
document.  The  times  and  locations  of 
these  meetings  are  as  follows: 

Evening  Scoping  Meeting 

Date  and  Time:  Wednesday,  October 
24,  2012,  7:00  p.m. 


Location:  Steamboat  Springs 
Community  Center,  1605  Lincoln 
Avenue,  Steamboat  Springs,  CO  80487. 

Phone  Number:  (970)  871-8264. 

Da3rtime  Scoping  Meeting 

Date  and  Time:  Thursday,  October  25, 
2012, 10:00  a.m. 

Location:  Steamboat  Springs 
Community  Center,  1605  Lincoln 
Avenue,  Steamboat  Springs,  CO  80487. 

Phone  Number:  (970)  384-4738. 

Scoping  Document  1  (SDl),  which 
outlines  the  subject  areas  to  be 
addressed  in  thfe  environmental 
document,  was  mailed  to  the 
individuals  and  entities  on  the 
Commission’s  mailing  list.  Copies  of 
SDl  will  be  available  at  the  scoping 
meetings,  or  may  be  viewed  on  the  Web 
at  http://www.ferc.gov,  using  the 
“eLibrary”  link.  Follow  the  directions 
for  accessing  information  in  paragraph 
n.  Based  on  all  oral  and  written 
comments,  a  Scoping  Document  2  (SD2) 
may  be  issued.  SD2  may  include  a 
revised  process  plan  and  schedule,  as 
well  as  a  list  of  issues,  identified 
through  the  scoping  process. 

Environmental  Site  Review 

The  potential  applicant  and 
Commission  staff  will  conduct  an 
Environmental  Site  Review  of  the 
project  on  Wednesday,  October  24, 

2012,  starting  at  11:00  a.m.  All 
participants  should  meet  at  the 
Steamboat  Springs  Community  Center, 
located  at  1605  Lincoln  Avenue, 
Steamboat  Springs,  Colorado  80487.  All 
participants  are  responsible  for  their 
own  transportation.  Anyone  with 
questions  about  the  site  visit  should 
contact  Mr.  Dave  Merritt  of  URS 
Corporation  at  (970)  384-47387  on  or 
before  October  19.  2012. 

Meeting  Objectives 

At  the  scoping  meetings,  staff  will:  (1) 
Initiate  scoping  of  the  issues;  (2)  review 
and  discuss  existing  conditions  and 
resource  management  objectives;  (3) 
review  and  discuss  existing  information 
and  identify  preliminary  information 
and  Study  needs;  (4)  review  and  discuss 
the  process  plan  and  schedule  for  pre¬ 
filing  activity  that  incorporates  the  time 
frames  provided  for  in  Part  5  of  the 
Commission’s  regulations  and,  to  the 
extent  possible,  maximizes  coordination 
of  federal,  state,  and  tribal  permitting 
and  certification  processes;  and  (5) 
discuss  the  appropriateness  of  any 
federal  or  state  agency  or  Indian  tribe 
acting  as  a  cooperating  agency  for 
development  of  an  environmental 
document. 

Meeting  participants  should  come 
prepared  to  discuss  their  issues  and/or 


concerns.  Please  review  the  PAD  in 
preparation  for  the  scoping  meetings. 
Directions  on  how  to  obtain  a  copy  of 
the  PAD  and  SDl  are  included  in  item 
n.  of  this  document. 

Meeting  Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  be  placed  in  the 
public  records  of  the  project. 

Dated:  October  5,  2012. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2012-25203  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 

Filings  Instituting  Proceedings. 

Docket  Numbers:  RP13-133-000. 
Applicants:  Rendezvous  Pipeline 
Company,-  LLC. 

Description:  NAESB  Version  2.0 
Filing  to  be  effective  12/1/2012. 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5062. 
Comments  Due:  5  p.m.  ET  10/16/12. 
Docket  Numbers:  RPl  3-1 34-000. 
Applicants:  Rockies  Express  Pipeline 
LLC. 

Description:  Rockies  Express  Pipeline 
LLC  submits  request  for  Limited  Waiver 
of  three  provisions  of  General  Terms 
and  Conditions.  • 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5087. 
Comments  Due:  5  p.m.  ET  10/12/12. 
Docket  Numbers:  RP13-135-000. 
Applicants:  Guardian  Pipeline,  L.L.C. 
Description:  Chevron  Park  and  Loan 
2012  to  be  effective  10/23/2012. 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5144. 
Comments  Due:  5  p.m.  ET  10/16/12. 
Docket  Numbers:  RPl 3-1 36-000. 
Applicants:  Questar  Overthrust 
Pipeline  Company. 

Description:  CO2  to  be  effective  3/1/ 
2013. 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5169. 
Comments  Due:  5  p.m.  ET  10/16/12. 
Docket  Numbers:  RP13-137-000. 
Applicants:  Panther  Interstate 
Pipeline  Energy,  LLC. 

Description:  Panther  Housekeeping 
Filing  to  be  effective  11/5/2012. 

Filed  Date:  10/5/12. 
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Accession  Number:  20121005-5058. 

Comments  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RPl 3-1 38-000. 

Applicants:  Algonquin  Gas 
Transmission,  LLC. 

Description:  Ramapo  Receipt  Point 
Changes  Effective  11-01-2012  to  be 
effective  11/1/2012. 

Filed  Date:  10/5/12. 

Accession  Number:  20121005-5062. 

Comments  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RP13-139-000. 

Applicants:  Alliance  Pipeline  L.P. 

Description:  October  2012  Auction  to 
be  effective  10/5/2012. 

Filed  Date:  10/5/12. 

'  Accession  Number:  20121005-5174. 

Comrhents  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RP13-140-000. 

Applicants:  Iroquois  Gas 
Transmission  System,  L.P. 

Description:  10/05/12  Negotiated. 
Rates — Barclays  (RTS)  to  be  effective  11/ 
1/2012. 

Filed  Date:  10/5/12. 

Accession  Number:  20121005-5176. 

Comments  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RP13-141-000. 

Applicants:  Iroquois  Gas 
Transmission  System,  L.P. 

Description:  10/05/12  Negotiated 
Rates — BG  Energy  Merchants  (RTS)  to 
be  effective  11/1/2012. 

Filed  Date:  10/5/12. 

Accession  Number:  20121005-5179. 

Comments  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RPl 3-142-000. 

Applicants:  Iroquois  Gas 
Transmission  System,  L.P. 

Description:  10/05/12  Negotiated 
Rates — Macquarie  Energy  (RTS)  to  be 
effective  11/1/2012. 

Filed  Date:  10/5/12. 

Accession  Number:  20121005-5180. 

Comments  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RPl 3-143-000. 

Applicants:  Iroquois  Gas 
Transmission  System,  L.P. 

Description:  10/05/12  Negotiated 
Rates — Spark  Energy  (RTS)  to  be 
effective  11/1/2012. 

Filed  Date:  10/5/12. 

Accession  Number:  20121005-5187. 

Comments  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RPl  3-1 44-000. 

Applicants:  Cheniere  Creole  Trail 
Pipeline,  L.P. 

Description:  Creole  Trail 
Housecleaning  Filing  to  be  effective  10/ 
5/2012. 

Filed  Date:  1015112. 

Accession  Number:  20121005-5195. 

Comments  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RP13-145-000. 

Applicants:  Tennessee  Gas  Pipeline 
Company,  L.L.C. 

Description:  Bring  up-to-date 
Compliance  Rate  Case/Settlement 


Reservation  Charge  Credit  to  be  effective 
11/10/2011. 

Filed  Date:  10/3/12. 

Accession  Number:  20121005-5213. 

Comments  Due:  5  p.m.  ET  10/17/12. 

Docket  Numbers:  RP13-146-000. 

Applicants:  Philadelphia  Energy 
Solutions  Reffning  Sunoco  Inc.  (R&M). 

Description:  Joint  Petition  for 
Temporary  Waiver  of  Capacity  Release 
Regulations  and  Policies,  and  Request 
for  Shortened  Comment  Period  and 
Expedited  Treatment  of  Philadelphia 
Energy  Solutions  Refining  and 
Marketing  LLC,  et.  al. 

Filed  Date:  10/9/12. 

Accession  Number:  20121009-5128. 

Comments  Due:  5  p.m.  ET  10/16/12. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
and  service  can  be  found  at:  http:// 
www.ferc.gov/docs-filing/efiling/filing- 
req.pdf.  For  other  information,  call  (866) 
208-3676  (toll  free).  For  TTY,  call  (202) 
502-8659. 

Dated:  October  9,  2012. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

(FR  Doc.  2012-25270  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

Take  notice  that  the  Commission  has 
received  the  following  Natural  Gas 
Pipeline  Rate  and  Refund  Report  filings: 

Filings  Instituting  Proceedings 

Docket  Numbers:  RP12-213-000. 
Applicants:  Equitrans,  L.P. 
Description:  Equitrans,  L.P.  submits 
Operational  Flow  Order  update. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5083. 
Comments  Due:  5  p.m.  ET  10/15/12. 
Docket  Numbers:  RPl 3-70-000. 
Applicants:  Alliance  Pipeline  L.P. 


Descripfion:  Withdraw  RP13-70-000. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5000. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-79-000. 

Applicants:  Crossroads  Pipeline 
Company. 

Description:  NAESB  2.0  570 
Withdrawal. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5008. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-83-000. 

Applicants:  Columbia  Gulf 
Transmission  Company. 

Descr/pf/on;  NAESB  2.0  570 
Withdrawal. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5007. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RP13-88-000. 

Applicants:  Central  Kentucky 
Transmission  Company. 

Description:  NAESB  2.0  570 
Withdrawal. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5005. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-92-000. 

Applicants:  Hardy  Storage  Company, 
LLC. 

Description:  NAESB  2.0  570 
Withdrawal. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5006. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-96-000. 

Applicants:  Millennium  Pipeline 
Company,  LLC. 

Description:  NAESB  2.0  570  ’ 
Withdrawal. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5009. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-1 17-000. 

Applicants:  Columbia  Gas 
Transmission,  LLC. 

Description:  NAESB  2.0  Errata  to  be 
effective  12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5010. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RP13-118-000. 

Applicants:  Columbia  Gulf 
Transmission  Company. 

Description:  NAESB  2.0  Errata  to  be 
effective  12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5011. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RP13-119-000. 

Applicants:  Black  Marlin  Pipeline 
Company. 

Description:  NAESB  v  2.0  Compliance 
Filing  to  be  effective  12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5012. 
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Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RP 13-1 20-000. 

Applicants:  Millennium  Pipeline 
Company,  LLC. 

Description:  NAESB  2.0  Errata  to  be 
effective  12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5013. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-1 2 1-000. 

Applicants:  Crossroads  Pipeline 
Company. 

Description:  NAESB  2.0  Errata  to  be 
effective  12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5051. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RP13-122-000. 

Applicants:  Central  Kentucky 
Transmission  Company. 

Description:  NAESB  2.0  Errata  to  be 
effective  12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5052. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RP13-123-000. 

Applicants:  Alliance  Pipeline  L.P. 

Description:  NAESB  version  2 
Resubmittal  to  be  effective  12/1/2012.  » 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5054. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-1 24-000. 

Applicants:  Hardy  Storage  Company, 
LLC. 

Description:  NAESB  2.0  Errata  to  be 
effective  12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5066. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-125-000. 

Applicants:  Northwest  Pipeline  GP. 

Description:  RP12-  Avista  Non- 
Conforming  Contract  Nos.  100010  & 
100314  to  be  effective  11/2/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5072. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-1 26-000. 

Applicants:  Tennessee  Gas  Pipeline 
•Company,  L.L.C. 

Description:  Volume  No.  2 — South 
Jersey  Rose  Lake  Negotiated  Rate 
NonConforming  Agmt  to  be  effective  11/ 
1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5158. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RPl 3-1 2 7-000. 

Applicants:  Gulf  Crossing  Pipeline 
Company  LLC. 

Description:  Amendment  to  Neg  Rate 
Agmt — BP  Energy  37-10  to  be  effective 
10/4/2012. 

Filed  Date:  10/3/12. 

Accession  Number:  2O121OO3-5018. 

Comments  Due:  5  p.m.  ET  10/15/12. 


Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

Filings  in  Existing  Proceedings 

Docket  Numbers:  RP12-1107-001. 

Applicants:  Gulf  South  Pipeline 
Company,  LP. 

Description:  Amendment  to  RP12- 
1107-000  to  be  effective  10/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5070. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Docket  Numbers:  RP13-56-001. 

Applicants:  Bear  Creek  Storage 
Company,  L.L.C. 

Description:  Bear  Creek  Baseline 
Tariff  Filing — Errata  to  be  effective  10/ 
1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5073. 

Comments  Due:  5  p.m.  ET  10/15/12. 

Any  person  desiring  to  protest  in  any 
of  the  above  proceedings  must  file  in 
accordance  with  Rule  211  of  the 
Commission’s  Regulations  (18  CFR 
385.211)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
and  service  can  be  found  at:  http:// 
www.ferc.gov/docs-filing/efiling/filing- 
req.pdf.  For  other  information,  call  (866) 
208-3676  (toll  free).  For  TTY,  call  (202) 
502-8659. 

Dated  October  3,  2012. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

IFR  Doc.  2012-25269  Filed  10-12-12;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  ECl 3-4-000. 
Applicants:  Mountain  Wind  Power, 
LLC,  Mountain  Wind  Power  II  LLC. 

Description:  Application  for 
Authorization  for  Disposition  of 


Jurisdictional  Facilities  and  Request  for 
Expedited  Action  of  Mountain  Wind 
Power,  LLC,  et  al. 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5077. 

Comments  Due:  5  p.m.  ET  10/25/12. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EGl  3-2-000. 

Applicants:  Calpine  Bosque  Energy 
Center,  LLC. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Generator  Status  of  Calpine  Bosque 
Energy  Center,  LLC. 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5118. 

Comments  Due:  5  p.m.  ET  10/25/12. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl  1-3480-000. 

Applicants:  Wolverine  Power  Supply 
Cooperative,  Inc. 

Description:  Wolverine  Power  Supply 
Cooperative,  Inc.  submits  Informational 
Filing  with  Proposed  Refund  to  Certain 
Distribution  Cooperative  Members  in 
2013. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5191. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ERl  3-20-000. 

Applicants:  C.N.  Brown  Electricity, 

LLC. 

Description:  CN  Brown  Electricity 
MBR  Tariff  Application  to  be  effective 
11/1/2012. 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5000. 

Comments  Due:  5  p.m.  ET  10/25/12. 

Docket  Numbers:  ERl  3-2 2-000. 

Applicants:  Arizona  Public  Service 
Company. 

Description:  Arizona  Public  Service 
Company  submits  Notice  of 
Cancellation  of  Rate  Schedule  No.  227.  ' 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5037. 

Comments  Due:  5  p.m.  ET  10/25/12. 

Docket  Numbers:  ERl 3-2 3-000. 

Applicants:  Southern  California 
Edison  Company. 

Description:  Amended  SGI  A  &  DSA  to 
3550  E.  Francis  St.,  Ontario  Roof  Top 
Solar  Project  to  be  effective  12/4/2012. 

Filed  Date:  10/4/12. 

Accession  Number:  20121004-5066. 

Comments  Due:  5  p.m.  ET  10/25/12. 

Docket  Numbers:  ERl  3-24-000. 

Applicants:  Imperial  Valley  Solar  1, 
LLC. 

Description:  Imperial  Valley  Solar  1, 
LLC  submits  tariff  filing  per 
35.13(a)(2)(iii:  Revised  Executed  Co- 
Tenancy  and  Shared  Use  Agreement  to 
be  effective  10/5/2012. 


62504 


Federal  Register / Vol.  77,  No.  199 /Monday,  October  15,  2012 /Notices 


Filed  Date:  10/4/12. 

Accession  Number:  20121004-5097. 

Comments  Due:  5  p.m.  ET  10/25/12. 

Docket  Numbers:  ER13-25-000. 

Applicants:  Carolina  Power  &  Light 
Company. 

Description:  Carolina  Power  &  Light 
Company  submits  tariff  filing  per 
35.13(a)(2)(iii:  Revised  Rate  Schedule 
No.  182  of  Carolina  Power  and  Light 
Company  to  be  effective  12/3/2012. 

Fifed  Date:  10/4/12. 

Accession  Number:  20121004-5098. 

Comments  Due:  5  p.m.  ET  10/25/12. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  interv  ene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://wwn'.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  cedi  (866)  208-3676 
(toll  free).  For  TYY,  call  (202)  502-8659. 

Dated:  October  4,  2012. 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

|FR  Doc.  2012-25268  Filed  10-12-12;  8:45  am] 
BILLING  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  ECl 3-2-000. 
Applicants:  Zephyr  Wind,  LLC, 
BlackRock  NTR  Renewable  Power  Fund 
(Master),  L.P. 

Description:  Application  for 
Authorization  Pursuant  to  Section  203 
of  the  Federal  Power  Act  and  Requests 
for  Waivers  of  Filing  Requirements, 
Confidential  Treatment,  and  Expedited 
Review  of  Zephvr  Wind,  LLC,  et  al. 
Filed  Date:  107l/12. 

Accession  Number:  20121001-5511. 
Comments  Due:  5  p.m.  ET  10/22/12. 
Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 


Docket  Numbers:  ERlO-2985-006; 

ERl 0-3049-007;  ERlO-3051-007. 

App/icanfs;  Champion  Energy 
Marketing  LLC,  Champion  Energy 
Services,  LLC,  Champion  Energy,  LLC. 

Description:  Notice  of  Change  in 
Status  for  Champion  Energy  Marketing 
LLC,  et  al. 

Filed  Date:  10/1/12. 

Accession  Number:  20121001-5516. 
Comments  Due:  5  p.m.  ET  10/22/12. 
Docket  Numbers:  ERl  1-4666-001; 

ERl  1-4667-001;  ERl  1-4669-001; 

ERl 1-4670-001. 

Applicants:  NaturEner  Glacier  Wind 
Energy  1,  LLC,  NaturEner  Glacier  Wind 
Energy  2,  LLC,  NaturEner  Power  Watch, 
LLC,  NaturEner  Montana  Wind  Energy, 
LLC. 

Description:  Notice  of  Change  in  Facts 
of  NaturEner  Glacier  Wind  Energy  1, 

LLC,  et  al. 

Filed  Date:  lOlllll. 

Accession  Number:  20121001-5470. 
Comments  Due:  5  p.m.  ET  10/22/12. 
Docket  Numbers:  ER12-678-002. 
Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  10-1-12  VLR 
Compliance  to  be  effective  9/1/2012. 

Filed  Date:  10/1/12. 

Accession  Number:  20121001-5433. 
Comments  Due:  5  p.m.  ET  10/22/12. 
Docket  Numbers:  ERl  2-1856-001. 
Applicants:  California  Independent 
System  Operator  Corporation. 

Description:  2012-10-01  Filing  in 
Compliance  with  August  31,  2012  Order 
in  Docket  ERl  2-1 856  to  be  effective  9/ 
1/2012. 

Filed  Date:  10/1/12. 

Accession  Number:  20121001-5378. 
Comments  Due:  5  p.m.  ET  10/22/12. 
Docket  Numbers:  ERl 2-2662-000. 
Applicants:  Park  Power  LLC. 
Description:  Park  Power  LLC 
supplements  their  Application  for 
Market  Based  Authority. 

Filed  Date:  10/1/12. 

Accession  Number:  20121001-5488. 
Comments  Due:  5  p.m.  ET  10/22/12. 
Docket  Numbers:  ERl 3-5-000. 
Applicants:  ITC  Midwest  LLC. 
Description:  New  205  Filing  of 
SMMPA  O&M  Agreement  to  be  effective 
12/31/9998. 

Filed  Date:  10/1/12. 

Accession  Number;  20121001-5449. 
Comments  Due:  5  p.m.  ET  10/22/12. 
Docket  Numbers:  ER13-6-000. 
Applicants:  Alabama  Power 
Company. 

Description:  OATT  Amendments  to  be 
effective  12/1/2012. 

Filed  Date:  10/1/12. 

Accession  Number:  20121001-5459. 
Comments  Due:  5  p.m.  ET  10/22/12. 


Docket  Numbers:  ERl  3-7-000 
Applicants:  Arizona  Public  Service 
Company. 

Description:  Edison  Navajo 
Transmission  Agreement  to  be  effective 

12/I/2O12.  ' 

Filed  Date:  10/1/12. 

Accession  Number:  20121001-5461. 
Comments  Due:  5  p.m.  ET  10/22/12. 
Docket  Numbers:  ERl  3-8-000. 
Applicants:  Hermiston  Generating 
Company,  L.P. 

Description:  Baseline  refile  to  be 
effective  12/14/2001. 

Filed  Date:  10/2/12.  ' 

Accession  Number:  20121002-5001. 
Comments  Due:  5  p.m.  ET  10/23/12. 
Docket  Numbers:  ER13-1 0-000. 
Applicants:  Arizona  Public  Service 
Company. 

Description:  Request  to  Defer  and 
Amortize  Costs  through  APS  OATT 
Transmission  Formula  to  be  effective 
12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5071. 
Comments  Due:  5  p.m.  ET  10/23/12. 
Take  notice  that  the  Commission 
received  the  following  public  utility 
holding  company  filings: 

Docket  Numbers:  PHI  3-1-000. 
Applicants:  Bloom  Energy 
Corporation,  Clean  Technologies,  LLC, 
Bloom  Energy  2009  PPA  Portfolio 
Holding  Company,  LLC,  Clean 
Technologies  II,  LLC,  Diamond  State 
Generation  Holdings,  LLC. 

Description:  Bloom  Energy 
Corporation,  et  al.  submits  FERC-65-B 
Waiver  Notification  under  PHI  3-1. 

Filed  Date:  10/2/12. 

Accession  Number; .20121002-5062. 
Comments  Due:  5  p.m.  ET  10/23/12. 
The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at;  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 
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Dated:  October  2,  2012. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

(FR  Doc.  aoi  2-25267  Filed  10-12-12;  8:45  am] 

BILLING  CODE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  ECl  2-142-000. 
Applicants:  Blue  Sky  East,  LLC. 
Description:  Application  for 
Authorization  Under  Section  203  of  the 
Federal  Power  Act  and  Request  for 
Waivers,  Confidential  Treatment, 
Shortened  Comment  Period  and 
Expedited  Action  of  Blue  Sky  East,  LLC. 
Filed  Date:  9/18/12. 

Accession  Number:  20120918-5137. 
Comments  Due:  5  p.m.  ET  10/9/12. 
Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER12-2598-001. 
Applicants:  New  York  Independent 
System  Operator,  Inc. 

Description:  Amendment  to  NYISO 
OATT  Rate  Schedule  1  09-07-12  Filing 
to  be  effective  1/1/2013. 

Filed  Date:  9/18/12. 

Accession  Number:  20120918-5115. 
Comments  Due:  5  p.m.  ET  10/9/12. 
Docket  Numbers:  ER12-2650— 000. 
Applicants:  Nevada  Power  Company. 
Description:  Rate  Schedule  No.  132 
Concurrence  in  APS  RS  No.  260  Perrin 
Ranch  LGIA  to  be  effective  10/21/2011. 
Filed  Date:  9/18/12. 

Accession  Number:  20120918-5123. 
Comments  Due:  5  p.m.  ET  10/9/12. 
Docket  Numbers:  ERl 2-265 1-000. 
Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  SA  1756  METC- 
Consumers  G479b  to  be  effective  12/1/ 
2012. 

Filed  Date:  9/18/12. 

Accession  Number:  20120918-5127. 
Comments  Due:  5  p.m.  ET  10/9/12. 
Docket  Numbers:  ERl 2-2652-000. 
Applicants:  yNeWs  Fargo 
Commodities,  LLC. 

Description:  Wells  Fargo 
Commodities,  LLC  submits  Notice  of 
Cancellation  of  its  electric  markets 
based  tariff. 

Filed  Date:  9/18/12. 

Accession  Number:  20120918-5024. 
Comments  Due:  5  p.m.  ET  10/9/12. 
The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 


clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  September  19,  2012. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  2012-25266  Filed  10-12*-12;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER12-2653-000. 

Applicants:  Public  Service  Company 
of  Colorado. 

Description;  Public  Service  Company 
of  Colorado  submits  tariff  filing  per 
35.13(a)(2)(iii:  2012-9-19-PSCo-Lamar 
Rev  Filing  to  be  effective  11/1/2012. 

Filed  Date:  9/19/12. 

Accession  Number:  20120919-5042. 

Comments  Due:  5  p.m.  ET  10/10/12. 

Docket  Numbers:  ERl 2-2654-000. 

Applicants:  World  Digital 
Innovations. 

Description:  World  Digital 
Innovations  submits  tariff  filing  per 
35.12:  mbr_tar  to  be  effective  9/21/2012. 

Filed  Date:  9/19/12. 

Accession  Number:  20120919-5043. 

Comments  Due:  5  p.m.  ET  10/10/12. 

Docket  Numbers:  ER12-2655-000.. 

Applicants:  Public  Service  Company 
of  Colorado. 

Description:  Public  Service  Company 
of  Colorado  submits  tariff  filing  per 
35.13(a)(2)(iii:  201 2-9-1 9_NXPM- 
Limon  EP  314  NOC  to  be  effective  11/ 
19/2012. 

Filed  Date:  9/19/12. 

Accession  Number:  20120919-5047. 

Comments'Due:  5  p.m.  ET  10/10/12. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 


clicking  on  the  links  or  querying  the 
docket  number. 

-  Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  F or 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  September  19,  2012. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

IFR  Doc.  2012-25265  Filed  10-12-12;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  ECl 3-3-000. 

Applicants:  LDH  Rensselaer  LLC, 
Louis  Dreyfus  Energy  Services  L.P. 

Description:  Joint  Application  for 
Disposition  of  Jurisdictional  Facilities 
and  Related  Requests  of  LDH  Rensselaer 
LLC  and  Louis  Dreyfus  Energy  Services, 
L.P. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5151. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Take  notice  that  the  Commission 
received  the  following  exempt 
wholesale  generator  filings: 

Docket  Numbers:  EG13-1-000. 

Applicants:  Big  Blue  Wind  Farm, 

LLC. 

Description:  Self-Certification  of  EWG 
Status  of  Big  Blue  Wind  Farm,  LLC. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5164. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl  1-4318-002. 

Applicants:  San  Diego  Gas  &  Electric 
Company. 

Description:  San  Diego  Gas  &  Electric 
Company  submits  Compliance  Filing 
pertaining  to  their  Formula  3  Cycle  5 
Informational  Filing. 
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Filed  Date:  10/2/12. 

Accession  Number:  20121003-0203. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ERl 2-2448-001. 

Applicants:  Chisholm  View  Wind 
Project,  LLC. 

Description:  Chisholm  View  Wind 
Project,  LLC  suhm'its  tariff  filing  per 
35.17(b):  Chisholm  View  Amended 
MBR  to  be  effective  9/15/2012. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5118. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ERl 2-2454-001. 

'  Applicants:  San  Diego  Gas  &  Electric 
Company. 

Description:  San  Diego  Gas  &  Electric 
Company  submits  Cycle  6  Supplemental 
Filing. 

Filed  Date:  10/2/12. 

Accession  Number:  20121003-0200. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ERl  3-1 1-000. 

Applicants:  Sierra  Pacific  Power 
Company. 

Description:  Rate  Schedule  No.  55 — 
Amended  and  Restated  PPA — CalPeco 
to  be  effective  12/1/2012. 

Filed  Date: '10/2/12. 

Accession  Number:  20121002-5145. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ERl  3-1 2-000. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  10-2-12  ATCLLC 
Attachment  MM  to  be  effective  12/1/ 
2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5165. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ERl  3-1 3-000. 

Applicants:  NV  Energy,  Inc. 

Description:  Service  Agreement  No. 
11-00052  Amended  and  Restated 
LGIA — Patua  Project  LLC  to  be  effective 
9/11/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5170. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ERl  3-14-000. 

Applicants:  Midwest  Independent 
Transmission  System  Operator,  Inc. 

Description:  SA  2254  H075 
Cancellation  to  be  effective  8/29/2012. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5030. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ERl  3— 15-000. 

Applicants:  West  Oaks  Energy,  LLC. 

Description:  West  Oaks  Energy,  LLC 
submits  tariff  Hling  per  35.15:  Notice  of 
Cancellation  to  be  effective  10/4/2012. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5071. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ER13-1 6-000. 

Applicants:  Arizona  Public  Service 
Company. 


Description:  Arizona  Public  Service 
Company  submits  tariff  filing  per  35.15: 
Cancellation  of  APS  Rate  Schedule  No. 
255  to  be  effective  12/3/2012. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5120. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ERl  3-1 7-000. 

Applicants:  Niagara  Wind  Power, 

LLC. 

Description:  Niagara  Wind  Power, 

LLC  submits  tariff  filing  per  35.12: 
Application  for  Market-Based  Rate 
Authorization  and  Related  Waivers  and 
Approval  to  be  effective  10/3/2012. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5124. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ER13-18-000. 

Applicants:  Big  Blue  Wind  Farm, 

LLC. 

Description:  Big  Blue  Wind  Farm,  LLC 
submits  tariff  filing  per  35.12: 
Application  for  Market-Based  Rate 
Authority  ancTBaseline  Tariff  to  be 
effective  10/4/2012. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5127. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ERl  3-19-000. 

App/icanfs:  Tampa  Electric  Company. 

Description:  Tampa  Electric  Company 
submits  tariff  filing  per  35.15: 
Cancellation  of  First  Revised  Service 
Agreement  No.  6 — St.  Cloud  to  be 
effective  12/31/2012. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5129. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ERl  3-2 1-000. 

Applicants:  National  Grid  Generation 
LLC. 

Description:  National  Grid  Generation 
LLC  submits  Pension  and  Other  Post 
Employment  Benefits  Costs  for  the  year 
ending  December  31,  2012. 

Filed  Date:  10/3/12. 

Accession  Number:  20121003-5153. 

Comments  Due:  5  p.m.  ET  10/24/12. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 


docs-filing/efiling/filing-req.pdf.  F or 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  October  4.  2012.  n 

Nathaniel ).  Davis,  Sr., 

Deputy  Secretary. 

IFR  Doc.  2012-25264  Filed  10-12-12;  8:45  am] 
BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERl 0-2 794-004; 

ERl 0-2849-003;  ERl  1-2028-004. 

Applicants:  EDF  Trading  North 
America,  LLC,  EDF  Industrial  Power 
Services  (IL),  LLC,  EDF  Industrial  Power 
Services  (NY),  LLC. 

Description:  Revised  Pivotal  Supplier, 
Screen  of  EDF  Trading  North  America, 
LLC,  EDF  Industrial  Power  Services 
(NY),  LLC  and  EDF  Industrial  Power 
Services  (IL),  LLC. 

Filed  Date:  8/20/12. 

Accession  Number:  20120820-5043. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ER12-1 007-001. 

Applicants:  AP  Gas  &  Electric  (NY), 
LLC. 

Description:  Notification  of  Non- 
Material  Change-in-Status  of  AP  Gas  &- 
Electric  (NY),  LLC. 

Filed  Date:  1,0/3/12. 

Accession  Number:  20121003-5042. 

Comments  Due:  5  p.m.  ET  10/24/12. 

Docket  Numbers:  ERl  2-1 6 2 6-000. 

Applicants:  Topaz  Solar  Farms  LLC. 

Description:  Topaz  Solar  Farms  LLC 
submits  Request  for  Waiver  to  File  an 
Updated  Market  Power  Analysis  for  the 
Central  Region. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5186. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ER12-2588-001. 

Applicants:  Hess  Small  Business 
Services  LLC. 

Description:  Amendment  to 
September  6,  2012  Filing  to  be  effective 
11/5/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5114. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ER12-2709-000. 

Applicants:  Pacific  Gas  and  Electric 
Company. 

Description:  Pacific  Gas  and  Electric 
Company  submits  Order  No.  1000 
Compliance  Filing. 

Filed  Date:  9/27/12. 
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Accession  Number:  20120927-5210. 

Comments  Due:  5  p.m.  ET  10/18/12. 

Docket  Numbers:  ERl  3-1 1-000. 

Applicants:  Sierra  Pacific  Power 
Company. 

Description:  Rate  Schedule  No.  55 — 
Amended  and  Restated  PPA — CalPeco 
to  be  effective  12/1/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5145. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ER13-12-000. 

Applicants:  Midwest  Independent 
Transmission  System. 

Description:  10-2-12  ATCLLC 
Attachment  MM  to  be  effective  12/1/ 
2012. 

'  Filed  Date:  10/2/12. 

Accession  Number:  20121002-5165. 

Comments  Due:  5  p.m.  ET  10/23/12. 

Docket  Numbers:  ERl  3-1 3-000. 

Applicants:  NV  Energy,  Inc. 

Description:  Service  Agreement  No. 
11-00052  Amended  and  Restated 
LGIA — Patua  Project  LLC  to  be  effective 
9/11/2012. 

Filed  Date:  10/2/12. 

Accession  Number:  20121002-5170. 

Comments  Due:  5  p.m.  ET  10/23/12. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs- filing/efiling/ filing-req.pdf.  F or 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)502-8659. 

Dated:  October  3,  2012. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  2012-25274  Filed  10-12-12;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PF1 2-1 9-000] 

Texas  Eastern  Transmission,  LP; 

Notice  of  Intent  To  Prepare  an 
Environmental  Assessment  for  the 
Texas  Eastern  and  Appalachia  Market 
Expansion  Project  2014  and  Request 
for  Comments  on  Environmental 
Issues 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
*the  Texas  Eastern  and  Appalachia 
Market  Expansion  Project  2014  (TEAM 
2014)  involving  construction  and 
operation,  modification  and 
abandonment  of  facilities  proposed  by 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  in  Pennsylvania,  West  Virginia, 
Ohio,  Kentucky,  Tennessee,  Alabama 
and  Mississippi.  The  Commission  will 
use  this  EA  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

This  notice  announces  the  opening  of 
the  scoping  process  the  Commission 
will  use  to  gather  input  from  the  public 
and  interested  agencies  on  the  project. 
Your  input  will  help  the  Commission 
staff  determine  what  issues  they  need  to 
evaluate  in  the  EA.  Please  note  that  the 
scoping  period  will  close  on  November 
3,  2012.  You  may  submit  comments  in 
written  form.  Further  details  on  how  to 
submit  wnitten  comments  are  in  the 
Public  Participation  section  of  this 
notice.  This  is  not  your  Only  public 
input  opportunity:  please  refer  to  the 
Environmental  Review  Process  flow 
chart  in  Appendix  1.^ 

This  notice  is  being  sent  to  the 
Commission’s  current  environmental 
mailing  list  for  this  project.  State  and 
local  government  representatives-should 
notify  their  constituents  of  this 
proposed  project  and  encourage  them  to 
comment  on  their  areas  of  concern. 

If  you  cne  a  landowner  receiving  this 
notice,  a  pipeline  company 
representative  may  contact  you  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  of 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail  and  are  available  at  www.ferc.gov 
using  the  link  called  “eLibrary”  or  from  the 
Commission’s  Public  Reference  Room,  888  First 
Street  NE.,  Washington,  DC  20426,  or  call  (202) 
502-8371.  For  instructions  on  connecting  to 
eLibrary,  refer  to  the  last  page  of  this  notice. 


proposed  facilities.  The  company  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  Commission 
approves  the  project,  that  approval 
conveys  with  it  the  right  of  eminent 
domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement,  the  pipeline  company  could 
initiate  condemnation  proceedings 
where  compensation  would  be 
determined  in  accordance  with  state 
law. 

Texas  Eastern  may  have  provided 
landowners  with  a  fact  sheet  prepared 
by  the  FERC  entitled  “An  Interstate 
Natural  Cas  Facility  on  My  Land?  What 
Do  I  Need  To  Know?’’.  This  fact  sheet 
addresses  a  number  of  typically-asked 
questions,  including  the  use  of  eminent 
domain  and  how  to  participate  in  the 
Commission’s  proceedings.  It  is  also 
available  for  viewing  on  the  FERC  Well 
site  {www.ferc.gov]. 

Summary  of  the  Proposed  Project 

TEAM  2014  involves  constructing 
approximately  33.4  miles  of  36-inch- 
diameter  natural  gas  transmission 
pipeline  comprised  of  seven  separate 
pipeline  loops  ^  and  associated  pipeline 
facilities  in  Pennsylvania:  upgrade  the 
horsepower  (hp)  at  four  existing 
compressor  stations  in  Pennsylvania, 
and  modify  existing  pipeline  facilities 
in  Pennsylvania,  West  Virginia,  Ohio, 
Kentucky,  Tennessee,  Alabama,  and 
Mississippi.  According  to  Texas  Eastern, 
the  new  pipeline  would  supply  an 
additional  600,000  dekatherms  per  day 
of  natural  gas  to  markets  along  the  Texas 
Eastern  system  in  the  Northeast, 
Midwest,  and  Culf  Coast  areas,  as  well 
as  to  markets  in  the  Southeast  through 
Texas  Eastern’s  interconnections  with 
downstream  pipelines.  TEAM  2014 
modifications  would  also  result  in  a  bi¬ 
directional  natural  gas  transmission 
system  that  would  provide  access  to  the 
new,  emerging  liquefied  natural  gas 
export  and  gas-to-liquids  markets.  The 
33.4  miles  of  planned  pipeline  loops 
are,  as  follows: 

•  The  Holbrook  Loop — a  6.6-mile 
pipeline  in  Fayette  County, 
Pennsylvania,  downstream  of  the 
existing  Holbrook  Compressor  Station. 

A  pig  3  receiver  assembly  and  crossover 
piping  would  be  installed  along  this 
loop: 

•  The  Perulack  West  Loop — a  2.7- 
mile  pipeline  in  Perry  County, 
Pennsylvania,  downstream  of  the 
existing  Perulack  Compressor  Station: 


^  A  pipeline  loop  is  constructed  parallel  to  an 
existing  pip>eline  to  increase  capacity. 

3  A  “pig”  is  a  tool  that  is  inserted  into  and  moves 
through  the  pipeline,  and  is  used  for  cleaning  the 
pipeline,  internal  inspections,  or  other  purposes. 
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•  The  Perulack  East  Loop — 5.3-mile 
pipeline  in  Perry  County,  Pennsylvania, 
downstream  of  the  existing  Perulack 
Compressor  Station.  A  pig  receiver 
assembly  and  crossover  piping  would  be  ‘ 
installed  along  this  loop; 

•  The  Shermans  Dale  Loop — 7.1-mile 
pipeline  in  Dauphin  County, 
Pennsylvania,  downstream  of  the 
existing  Shermans  Dale  Compressor 
Station.  A  pig  receiver  assembly  and 
crossover  piping  would  be  installed 
along  this  loop; 

•  The  Grantville  West  Loop — a  2.4- 
mile  pipeline  in  Lebanon  County, 
Pennsylvania,  downstream  of  the  • 
existing  Grantville  Compressor  Station; 

•  The  Grantville  East  Loop — a  3.8- 
mile  pipeline  in  Lebanon  County, 
Pennsylvania,  downstream  of  the 
existing  Grantville  Compressor  Station. 
A*pig  receiver  assembly  and  crossover 
piping  would  be  installed  along  this 
loop;  and 

•  The  Bemville  Loop) — a  5.5-mile 
pipeline  in  Berks  County,  Pennsylvania, 
downstream  of  the  existing  Bernville 
Compressor  Station.  A  pig  receiver 
assembly  and  crossover  piping  would  be 
installed  along  this  loop. 

In  addition,  as  part  of  TEAM  2014, 
Texas  Eastern  plans  to  add 
approximately  80,060  hp  of 
compression  and  aboveground  facility 
modifications  at  four  existing  Texas 
Eastern  compressor  stations: 

•  Uniontown  Compressor  Station — a 
paper  uprate  (software  update  to  meet 
maximum  hp)  of  one  existing  electric 
unit  apd  power  uprate  (replacing 
hardware  to  improve  hp)  of  two  existing 
gas  turbine  units; 

•  Delmont  Compressor  Station — 
installation  of  one  new  gas  turbine 
compressor  unit,  one  new  electric  unit, 
and  abandonment  of  one  gas  turbine 
unit  and  six  gas-reciprocating  units; 

•  Armagh  Compressor  Station — 
installation  of  a  new  gas  compressor 
unit;  £md 

•  Entriken  Compressor  Station — 
installation  of  a  new  gas  compressor 
unit. 

TEAM  2014  would  require 
modifications  to  numerous  existing 
facilities  to  allow  bi-directional  flow/ 
transmission  of  natural  gas.  These 
facilities  include  18  existing  compressor 
stations,  17  separate  and  existing  pig 
launcher  and  receiver  sites,  and  two 
existing  meter  and  regulating  facilities 
between  Pennsylvania  and  Mississippi. 
These  are  described  in  Appendix  2. 
Although  these  modifications  would 
occur  at  existing  facilities,  temporal^' 
workspaces  may  be  needed  outside  of 
the  existing/maintained  facility 
footprints.  The  general  location  of  the 


project  facilities  are  shown  in  Appendix 
3. 

Land  Requirements  for  Construction 

Texas  Eastern  is  still  in  the  planning 
phase  of  the  project,  and  workspace 
requirements  have  not  been  finalized. 
However,  TEAM  2014  would  disturb 
approximately  1191.5  acres  and  install 
or  modify  about  12  miles  of  new  access 
roads.  The  construction  and  operation 
of  the  pipeline  loops  would  be  mostly 
collocated  adjacent  to  existing  pipelines 
and  would  affect  about  547.1  acres  of 
land  in  Berks,  Dauphin,  Fayette, 

Lebanon,  and  Perry  Counties, 
Pennsylvania.  In  addition,  48  new 
access  roads  would  be  required. 
Modifications  at  the  compressor  stations 
would  be  confined  to  the  existing 
facility  property  and  would  temporarily 
affect  124  acres  in  Fayette, 
Westmoreland,  Indiana  and 
Huntingdon,  Pennsylvania.  Workspace 
for  the  bi-directional  flow  modifications 
is  planned  to  temporarily  impact  about 
520.4  acres  within  or  adjacent  to 
existing  facilities  in  the  following 
counties:  Marshall  County,  West 
Virginia:  Monroe,  Noble,  Athens,  Meigs, 
and  Scioto  Counties,  Ohio;  Bath, 
Madison,  Lincoln,  Casey,  and  Monroe 
Counties,  Kentucky:  Trousdale,  Wilson, 
Rutherford,  Williamson,  Giles,  and 
Lawrence  Counties,  Tennessee;  Colbert 
County,  Alabama:  and  Itawamba, 
Monroe,  Oktibbeha,  Attala,  Madison, 
Hinds,  and  Jefferson  Counties, 
Mississippi. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  This 
process  is  referred  to  as  “scoping.”  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
notice,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  to 
address  in  the  EA.  We  will  consider  all 
filed  comments  during  the  preparation 
of  the  EA. 

In  the  EA  we  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
■  proposed  project  under  these  general 
headings: 

•  Geology  and  soils; 


*  “We,”  “us.”  and  “our”  refer  to  the 
environmental  staff  of  the  Commission's  Office  of 
Energy  Projects. 


•  land  use; 

•  water  resources,  fisheries,  and 
wetlands; 

•  cultural  resources: 

•  vegetation  and  wildlife; 

•  air  quality  and  noise; 

•  endangered  and  threatened  species; 

•  public  safety;  and 

•  cumulative  impacts. 

We  will  also  evaluate  reasonable 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Although  no  formal  application  has 
been  filed,  we  have  already  initiated  our 
NEPA  review  under  the  Commission’s 
pre-filing  process.  The  purpose  of  the 
pre-filing  process  is  to  encourage  early 
involvement  of  interested  stakeholders 
and  to  identify  and  resolve  issues  before 
the  FERC  receives  an  application.  As 
part  of  our  pre-filing  review,  we  have 
begun  to  contact  some  federal  and  state 
agencies  to  discuss  their  involvement  in 
the  scoping  process  and  the  preparation 
of  the  EA. 

The  EA  will  present  our  independent 
analysis  of  the  issues.  The  EA  will  be 
available  in  the  public  record  through 
eLibrary.  Depending  on  the  comments 
received  during  the  scoping  process,  we 
may  also  publish  and  distribute  the  EA 
to  the  public  for  an  allotted  comment 
period.  We  will  consider  all  comments 
on  the  EA  before  making  our 
recommendations  to  the  Commission. 
To  ensure  we  have  the  opportunity  to 
consider  and  address  your  comments, 
please  carefully  follow  the  instructions 
in  the  Public  Participation  section  of 
this  notice. 

With  this  notice,  we  are  asking 
agencies  with  jurisdiction  by  law  and/ 
or  special  expertise  with  respect  to  the 
environmental  issues  of  this  project  to 
formally  cooperate  with  us  in  the 
preparation  of  the  EA.'’  Agencies  that 
would  like  to  request  cooperating 
agency  status  should  follow  the 
instructions  for  filing  comments 
provided  under  the  Public  Participation 
section  of  this  notice. 

Consultations  Under  Section  106  of  the 
National  Historic  Preservation  Act 

In  accordance  with  the  Advisory 
Council  on  Historic  Preservation’s 
implementing  regulations  for  section 
106  of  the  National  Historic 
Preservation  Act,  we  are  using  this 
notice  to  initiate  consultation  with  the 
applicable  State  Historic  Preservation 


®  The  Council  on  Environmental  Quality 
regulations  addressing  cooperating  agency 
responsibilities  are  at  Title  40.  Code  of  Federal 
Regulations.  §  1501.6. 
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Office  (SHPO),  and  to  solicit  their  views 
and  those  of  other  government  agencies, 
interested  Indian  tribes,  and  the  public 
on  the  project’s  potential  effects  on 
historic  properties.®  We  will  define  the 
project-specific  Area  of  Potential  Effects 
(APE)  in  consultation  with  the  SHPO  as 
the  project  develops.  On  natural  gas 
facility  projects,  the  APE  at  a  minimum 
encompasses  all  areas  subject  to  ground 
disturbance  (examples  include 
construction  right-of-way,  contractor/ 
pipe  storage  yards,  compressor  stations, 
and  access  roads).  Our  EA  for  this 
project  will  document  our  findings  on 
the  impacts  on  historic  properties  and 
summarize  the  status  of  consultations 
under  section  106. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
Your  comments  should  focus  on  the 
potential  environmental  effects, 
reasonable  alternatives,  and  measures  to 
avoid  or  lessen  environmental  impacts. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  To  ensure  that 
your  comments  are  timely  and  properly 
recorded,  please  send  your  comments  so 
that  the  Commission  receives  them  in 
Washington,  DC  on  or  before  November 
3,  2012. 

For  your  convenience,  there  are  three 
methods  which  you  can  use  to  submit 
your  comments  to  the  Commission.  In 
all  instances  please  reference  the  project 
docket  number  (PFl  2-1 9-000)  with 
your  submission.  The  Commission 
encourages  electronic  filing  of 
comments  and  has  expert  staff  available 
to  assist  you  at  (202)  502-8258  or 
efilin  ere. gov. 

(1)  You  can  file  your  comments 
electronically  using  the  eComment 
feature  on  the  Commission’s  Web  site 
{www.ferc.gov]  under  the  link  to 
Documents  and  Filings.  This  is  an  easy 
method  for  interested  persons  to  submit 
brief,  text-only  comments  on  a  project; 

(2)  You  can  file  your  comments 
electronically  using  the  eFiling  feature 
on  the  Commission’s  Web  site 
[www.ferc.gov)  under  the  link  to 
Documents  and  Filings.  With  eFiling, 
you  can  provide  comments  in  a  variety 
of  formats  by  attaching  them  as  a  file 
with  your  submission.  New  eFiling 
users  must  first  create  an  account  by 
clicking  on  “eRegister.”  You  must  select 
the  type  of  filing  you  are  making.  If  you 


®The  Advisory  Council  on  Historic  Preservation’s 
regulations  are  at  Title  36,  Code  of  Federal 
Regulations,  Part  800.  Those  regulations  define 
historic  properties  as  any  prehistoric  or  historic 
district,  site,  building,  structure,  or  object  included 
in  or  eligible  for  inclusion  in  the  National  Register 
of  Historic  Places. 


are  filing  a  comment  on  a  particular 
project,  please  select  “Comment  on  a 
Filing”;  or 

(3)  You  can  file  a  paper  copy  of  your 
comments  by  mailing  them  to  the 
following  address:  Kimberly  D.  Bose, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street  NE.,  Room 
lA,  Washington,  DC  20426. 

Environmental  Mailing  List 

The  environmental  mailing  list 
includes:  Federal,  state,  and  local 
government  representatives  and 
agencies;  elected  officials; 
environmental  and  public  interest 
groups;  Native  American  Tribes;  other 
interested  parties;  and  local  libraries 
and  newspapers.  This  list  also  includes 
all  affected  landowners  (as  defined  in 
the  Commission’s  regulations)  who  are 
potential  right-of-way  grantors,  whose 
property  may  be  used  temporarily  for 
project  purposes,  or  who  own  homes 
within  certain  distances  of  aboveground 
facilities,  and  anyone  who  submits 
comments  on  the  project.  We  will 
update  the  environmental  mailing  list  as 
the  analysis  proceeds  to  ensure  that  we 
send  the  information  related  to  this 
environmental  review  to  all  individuals, 
organizations,  and  government  entities 
interested  in  and/or  potentially  affected 
by  the  proposed  project. 

When  an  EA  is  published  for 
distribution,  copies  will  be  sent  to  the 
environmental  mailing  list  for  public 
review  and  comment.  If  you  would 
prefer  to  receive  a  paper  copy  of  the 
document  instead  of  the  CD  version  or 
would  like  to  remove  your  name  from 
the  mailing  list,  please  return  the 
attached  Information  Request 
(Appendix  4). 

Becoming  an  Intervenor 

Once  Texas  Eastern  files  its 
application  with  the  Commission,  you 
may  want  to  become  an  “intervenor” 
which  is  an  official  party  to  the 
Commission’s  proceeding.  Intervenors 
play  a  more  formal  role  in  the  process 
and  are  able  to  file  briefs,  appear  at 
hearings,  and  be  heard  by  the  courts  if 
they  choose  to  appeal  the  Commission’s 
final  ruling.  An  intervenor  formally 
participates  in  the  proceeding  by  filing 
a  request  to  intervene.  Instructions  for 
becoming  an  intervenor  are  in  the  User’s 
Guide  under  the  “e-filing”  link  on  the 
Commission’s  Web  site.  Please  note  that 
the  Commission  will  not  accept  requests 
for  intervenor  status  at  this  time.  You 
must  wait  until  the  Commission 
receives  a  formal  application  for  the 
project. 


Additional  Information 

Additional  information  about  the 
project  is  available  from  the 
Commission’s  Office  of  External  Affairs, 
at  (866)  208-FERC,  or  on  the  FERC  Web 
site  at  www.ferc.gov  using  the 
“eLibrary”  link.  Click  on  the  eLibrary 
link,  click  on  “General  Search”  and 
enter  the  docket  number,  excluding  the 
last  three  digits  in  the  Docket  Number 
field  (i.e.,  PF12— 19).  Be  sure  you  have 
selected  an  appropriate  date  range.  For 
assistance,  please  contact  FERC  Online 
Support  at  FercOnlineSupport@ferc.gov 
or  toll  free  at  (866)  208-3676,  or  for 
TTY,  contact  (202)  502-8659.  The 
eLibrary  link  also  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  to  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
document  summaries,  and  direct  links 
to  the  documents.  Go  to  www.ferc.gov/ 
esubscribenow.htm. 

Finally,  public  meetings  or  site  visits, 
if  scheduled,  will  be  posted  on  the 
Commission’s  calendar  located  at 
www.ferc.gov/EventCalendar/ 
EventsList.aspx  along  with  other  related 
information. 

Dated:  October  4,  2012. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2012-25206  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-1 8-000] 

Big  Blue  Wind  Farm,  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding,  of  Big 
Blue  Wind  Farm,  LLC’s  application  for 
market-based  rate  authority,  with  an 
accompanying  rate  schedule,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
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First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 

385.214).  Anyone  hling  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability  is  October  25, 
2012. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http:// 
www.ferc.gov.  To  facilitate  electronic 
service,  persons  with  Internet  access 
who  will  eFile  a  document  and/or  be 
listed  as  a  contact  for  an  intervenor 
must  create  and  validate  an 
eRegistration  account  using  the 
eRegistration  link.  Select  the  eFiling 
link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding(s)  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Rorm  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnIineSupport@ferc.gov  or  call 
(866)  208-3676  (toll  free).  For  TTY.  call 
(202) 502-8659. 

Dated;  October  5,  2012. 

Nathaniel  |.  Davis,  Sr., 

Deputy  Secretary. 

(FR  Doc.  2012-25272  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-17-000] 

Niagara  Wind  Power,  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  Includes 
Request  for  Blanket  Section  204 
Authorization 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding,  of  Niagara 
Wind  Power,  LLC’s  application  for 
market-based  rate  authority,  with  an 
accompanying  rate  schedule,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 

385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability  is  October  25, 
2012. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http://www.ferc. 
gov.  To  facilitate  electronic  service, 
persons  with  Internet  access  who  will 
eFile  a  document  and/or  be  listed  as  a 
contact  for  an  intervenor  must  create 
and  validate  an  eRegistration  account 
using  the  eRegistration  link.  Select  the 
eFiling  link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceedingis)  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 


FERCOnIineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202) 502-8659. 

Dated:  October  5,  2012. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  2012-25271  Filed  10-12-12;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER1 3-20-000] 

C.N.  Brown  Electricity,  LLC; 
Supplemental  Notice  That  Initial 
Market-Based  Rate  Filing  includes 
Request  for  Blanket  Section  204  ■ 
Authorization 

This  is  a  supplemental  notice  in  the 
above-referenced  proceeding,  of  C.N. 
Brown  Electricity,  LLC’s  application  for 
market-based  rate  authority,  with  an 
accompanying  rate  schedule,  noting  that 
such  application  includes  a  request  for 
blanket  authorization,  under  18  CFR 
Part  34,  of  future  issuances  of  securities 
and  assumptions  of  liability. 

Any  person  desiring  to  intervene  or  to 
protest  should  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 

385.214).  Anyone  filing  a  motion  to 
intervene  or  protest  must  serve  a  copy 
of  that  document  on  the  Applicant. 

Notice  is  hereby  given  that  the 
deadline  for  filing  protests  with  regard 
to  the  applicant’s  request  for  blanket 
authorization,  under  18  CFR  Part  34,  of 
future  issuances  of  securities  and 
assumptions  of  liability  is  October  25, 
2012.  • 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper,  using  the 
FERC  Online  links  at  http://www.ferc. 
gov.  To  facilitate  electronic  service, 
persons  with  Internet  access  who  will 
eFile  a  document  and/or  be  listed  as  a 
contact  for  an  intervenor  must  create 
and  validate  an  eRegistration  account 
using  the  eRegistration  link.  Select  the 
eFiling  link  to  log  on  and  submit  the 
intervention  or  protests. 

Persons  unable  to  file  electronically 
should  submit  an  original  and  14  copies 
of  the  intervention  or  protest  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

The  filings  in  the  above-referenced 
proceeding(s)  are  accessible  in  the 
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Commission’s  eLibrary  system  by 
clicking  on  the  appropriate  link  in  the 
above  list.  They  are  also  available  for 
review  in  the  Commission’s  Public 
Reference  Room  in  Washington,  DC. 
There  is  an  eSubscription  link  on  the 
Web  site  that  enables  subscribers,  to 
receive  email  notification  when  a 
document  is  added  to  a  subscribed 
docket(s).  For  assistance  with  any  FERC 
Online  service,  please  email 
FERCOnIineSupport@ferc.gov.  or  call 
(866)  208-3676  (toll  free).  For  TTY,  call 
(202)  502-8659. 

Dated:  October  5,  2012. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  2012-25273  Filed  10-12-12;  8:45  am) 

BILLING  CODE  6717-<)1-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13528-001] 

Soule  Hydro  LLC;  Notice  of 
Preliminary- Permit  Application 
Accepted  for  Filing  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Competing  Applications 

On  September  1,  2012,  Soule  Hydro 
LLC,  filed  an  application  for  a 
successive  preliminary  permit,  pursuant 
to  section  4(f)  of  the  Federal  Power  Act 
(FPA),  proposing  to  study  the  feasibility 
of  the  Soule  River  Hydroelectric  Project 
(project)  to  be  located  on  the  Soule 
River  near  Hyder  within  the  Ketchikan 
Recording  District  in  Alaska.  The  sole 
purpose  of  a  preliminary  permit,  if 
issued,  is  to  grant  the  permit  holder 
priority  to  file  a  license  application 
during  the  permit  term.  A  preliminary 
permit  does  not  authorize  the  permit 
holder  to  perform  any  land-disturbing 
activities  or  otherwise  enter  upon  lands 
or  waters  owned  by  others  without  the 
owners’  express  permission. 

The  proposed  project  would  consist  of 
the  following:  (1)  A  265-foot-high,  903- 
foot-long  Main  dam;  (2)  a  265-foot-high, 
2,024  feet-long  Saddle  dam  adjacent  to 
the  main  dam;  (3)  a  storage  reservoir 
with  a  surface  area  of  1,072  acres  and 
active  storage  capacity  of  91,800  acre- 
feet;  (4)  a  16-foot-diameter,  11,400-foot- 
long  conduit  tunnel;  (5)  a  powerhouse 
with  approximate  dimensions  of  80  feet 
wide  by  160  feet  long  containing  three 
Francis-type  turbines  with  total 
installed  capacity  of  77  megawatts;  (-6)  a 
marine  access  facilities  including 
staging  area,  boat  ramp,  barge  basin, 
float,  and  access  road;  (7)  a  138-kilovolt 
buried  transmission  line  extending  700 


feet  from  the  powerhouse  across  the 
Soule  River,  10  miles  submarine  cable 
across  the  Portland  Canal,  then  2.5 
miles  overhead  to  the  point  of 
interconnection  at  the  existing  BC 
Hydro  substation  near  Stewart;  and  (8) 
appurtenant  facilities.  The  estimated 
annual  generation  of  the  project  would 
be  200  gigawatt-hours. 

Applicant  Contact:  Mr.  Bob  Grimm, 
Alaska  Power  &  Telephone  Company, 
P.O.  Box  3222,  193  Otto  Street,  Port 
Townsend,  Washington  98368;  phone: 
(360)  385-1733  ext.  120. 

FERC  Contact:  Kim  A.  Nguyen; 
phone;  (202)  502-6015. 

Deadline  for  filing  comments,  motions 
to  intervene,  competing  applications 
(without  notices  of  intent),  or  notides  of 
intent  to  file  competing  applications:  60 
days  from  the  issuance  of  this  notice. 
Competing  applications  and  notices  of 
intent  must  meet  the  requirements  of  18 
CFR  4.36.  Comments,  motions  to 
intervene,  notices  of  intent,  and 
competing  applications  may  be  filed 
electronically  via  the  Internet.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission’s  Web 
site  h  ttp:// www.ferc.gov/docs-filing/ 
efiling.asp.  Commenters  can  submit 
brief  comments  up  to  6,000  characters, 
without  prior  registration,  using  the 
eComment  system  at  http:// 
w'ww.ferc.go  v/ docs- filing/ 
ecomment.asp.  You  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  Although  the 
Commission  strongly  encourages 
electronic  filing,  documents  may  also  be 
paper-filed.  To  paper-file,  mail  an 
original  and  seven  copies  to:  Kimberly 
D.  Bose,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  Street 
NE.,  Washington,  DC  20426. 

More  information  about  this  project, 
including  a  copy  of  the  application,  can 
be  viewed  or  printed  on  the  “eLibrary” 
link  of  Commission’s  Web  site  at 
h  ttp://  www.ferc.gov/docs-filing/ 
elibrary.asp.  Enter  the  docket  number 
(P-13528)  in  the  docket  number  field  to 
access  the  document.  For  assistance, 
contact  FERC  Online  Support. 

Dated:  October  5,  2012. 

Kimberly  D.  Bose, 

Secretary. 

[FR  Doc.  2012-25208  Filed  10-12-12;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Revised  Restricted  Service 
List  for  a  Programmatic  Agreement 

BOST3  Hy-  Project  No.  12756-003— 

droelectric  Louisiana,  Red  River  Lock 

LLC.  &  Dam  No.  3,  Hydro¬ 

electric  Project. 

BOST4  Hy-  Project  No.  12757-004— 

droelectric  Louisiana,  Red  River  Lock 

LLC.  &  Dam  No.  4,  Hydro¬ 

electric  Project. 

BOST5  Hy-  Project  No.  12758-004 — 

droelectric  Louisiana,  Red  River  Lock 

LLC.  &  Dam  N,o.  5,  Hydro¬ 

electric  Project. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission’s 
(Commissions)  Rules  of  Practice  and 
Procedure,  18  CFR  385.2010,  provides 
that,  to  eliminate  unnecessary  expense 
or  improve  administrative  efficiency, 

■  the  Secretary  may  establish  a  restricted 
service  list  for  a  particular  phase  or 
issue  in  a  proceeding.  The  restricted 
service  list  should  contain  the  names  of 
persons  on  the  service  list  who,  in  the 
judgment  of  the  decisional  authority 
establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  staff  is  consulting 
with  the  Louisiana  State  Historic 
Preservation  Officer  (Louisiana  SHPO) 
and  the  Advisory  Council  on  Historic 
Preservation  (Advisory  Council) 
pursuant  to  the  Advisory  Council’s 
regulations,  36  CFR  Part  800, 
implementing  section  106  of  the 
National  Historic  Preservation  Act  as 
amended  (16  U.S.C.  470f),  to  prepare  a 
programmatic  agreement  for  managing 
properties  included  in,  or  eligible  for 
inclusion  in,  the  National  Register  of 
Historic  Places  that  could  be  affected  by 
issuance  of  licenses  for  the  Red  River 
Lock  &  Dam  No.  3,  the  Red  River  Lock 
&  Dam  No.  4,  and  the  Red  River  Lock 
&  Dam  No.  5  projects. 

The  programmatic  agreement,  when 
executed  by  the  Commission,  the 
Louisiana  SHPO,  and  the  Advisory 
Council  would  satisfy  the  Commission’s 
section  106  responsibilities  for  all 
individual  undertakings  carried  out  in 
accordance  with  the  licenses  until  the 
licenses  expire  or  are  terminated  (36 
CFR  800.13(e)). 

On  April  19,  2012,  the  Commission 
staff  established  a  restricted  service  list 
for  the  Red  River  Lock  &  Dam  No.  3,  the 
Red  River  Lock  &  Dam  No.  4,  and  the  . 
Red  River  Lock  &  Dam  No.  5  projects. 
On  October  3,  2012,  the  Caddo  Nation 
requested  to  be  added  to  the  restricted 
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service  list.  The  restricted  service  list  is 
supplemented  to  include:  “Robert  Cast 
or  Representative,  Caddo  Nation,^  P.O. 
Box  487,  Binger,  OK  73009.” 

Dated;  October  5,  2012. 

Kimberly  D.  Bose. 

Secretary. 

|FR  Doc.  2012-25205  Filed  10-12-12:  8:45  am] 
BILUNG  CODE  6717-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  12-1580] 

Emergency  Access  Advisory 
Committee;  Announcement  of  Date  of 
Next  Meeting 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  This  document  announces  the 
date  of  the  Emergency  Access  Advisory 
Committee’s  (Committee  or  EAAC)  next 
meeting.  At  the  October  meeting,  the 
agenda  will  include  discussion  of  next 
steps  for  2012  and  the  draft  2012  reports 
from  subcommittee  activities. 

DATES:  The  Committee’s  next  meeting 
will  take  place  on  Friday,  October  12, 
2012,  10:30  a.m.  to  3:30  p.m.  (EST),  at 
the  headquarters  of  the  Federal 
Communications  Commission  (FCC). 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554,  in  the 
Commission  Meeting  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  King,  Consumer  and 
Governmental  Affairs  Bureau,  (202) 
418-2284  (voice)  or  (202)  418-0416 
(TTY),  email:  CberyI.King®fcc.gov  and/ 
or  Patrick  Donovan,  Public  Safety  and 
Homeland  Security  Bureau,  (202)  418— 
2413,  email:  Patrick.Donovan@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  On 
December  7,  2010,  in  document  DA  10- 
2318,  Chairman  Julius  Genachowski 
announced  the  establishment  and 
appointment  of  members  and  Co- 
Chairpersons  of  the  EAAC,  an  advisory 
committee  required  by  the  Twenty-First 
Century  Communications  and  Video 
Accessibility  Act  (CVAA),  Public  Law 
11-260,  for  the  purpose  of  achieving 
equal  access  to  emergency  services  by 
individuals  with  disabilities  as  part  of 
our  nation’s  migration  to  a  national 
Internet  protocol-enabled  emergency 
network,  also  known  as  the  next 
generation  9-1-1  system  (NG9-1-1). 
The  purpose  of  the  EAAC  is  to 
determine  the  most  effective  and 
efficient  technologies  and  methods  by 
which  to  enable  access  to  Next 


Generation  911  (NG  9-1-1)  emergency 
services  by  individuals  with  disabilities, 
and  to  make  recommendations  to  the 
Commission  on  how  to  achieve  those 
effective  and  efficient  technologies  and 
methods.  During  the  spring  of  2011,  the 
EAAC  conducted  a  nationwide  survey 
of  individuals  with  disabilities  and 
released  a  report  on  that  survey  on  June 
21,  2011.  Following  release  of  the 
survey  report,  the  EAAC  developed 
recommendations,  which  it  submitted  to 
the  Commission  on  December  7,  2011, 
as  required  by  the  CVAA.  At  the 
October  2012  EAAC  meeting,  the  agenda 
will  include  discussion  of  next  steps  for 
2012  and  the  draft  2012  reports  from 
subcommittee  activities. 

The  meeting  site  is  fully  accessible  to 
peopljp  using  wheelchairs  or  other 
mobility  aids.  Sign  language 
interpreters,  open  captioning,  and 
assistive  listening  devices  will  be 
provided  on  site.  Other  reasonable 
accommodations  for  people  with 
disabilities  are  available  upon  request. 

In  your  request,  include  a  description  of 
the  accommodation  you  will  need  and 
a  way  we  can  contact  you  if  we  need 
more  information.  Last  minute  requests 
will  be  accepted,  but  may  be  impossible 
to  fill.  Send  an  email  to:  fcc504@fcc.gov 
or  call  the  Consumer  and  Governmental 
Affairs  Bureau  at  (202)  418-0530 
(voice),  (202)  418-0432  (TTY). 

To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(Braille,  large  print,  electronic  files,* 
audio  format),  send  an  email  to 
fcc504@fcc.gov  or  call  the  Consumer 
and  Governmental  Affairs  Bureau  at 
(202)  418-0530  (voice),  (202)  418-0432 
(TTY). 

Federal  Communications  Commission. 

Karen  Peltz  Strauss, 

Deputy  Chief,  Consumer  and  Governmental 
Affairs  Bureau. 

|FR  Doc.  2012-25189  Filed  10-12-12:  8:45  am] 
BILLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Radio  Broadcasting  Services;  AM  or 
FM  Proposals  To  Change  the 
Community  of  License. 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  following  applicants  filed 
AM  or  FM  proppsals  to  change  the 
community  of  license:  ADVANCE 
MINISTRIES,  INC.  D/B/A/NEW  LIFE 
CHRISTIAN  SCHOOL,  Station  NEW, 
Facility  ID  177220,  BMPED- 
20120906AAG,  From  COLORADO 


CITY,  AZ,  To  GLENDALE,  UT;  BETTER 
PUBLIC  BROADCASTING 
ASSOCIATION,  Station  KLXM,  Facility 
ID  184961,  BMPED-20120823AAP, 

From  WEATHERFORD,  OK,  To 
ARAPAHO,  OKi  COMMUNITY  RADIO 
PROJECT,  Station  KZET,  Facility  ID 
173810,  BPED-20120914AEF,  From 
CORTEZ,  CO,  To  TOWAOC,  CO; 
ENTERTAINMENT  MEDIA  TRUST, 
DENNIS  J.  WATKINS,  TRUSTEE, 

Station  KQQZ,  Facility  ID  5281,  BMP- 
201 20628  AAL,  From  DESOTO,  MO,  To 
FAIRVIEW  HEIGHTS,  IL;  EPISCOPO, 
JOSEPH  A,  Station  NEW,  Facility  ID 
189518,  BNPH-20110629BVH,  From 
ROTAN,  TX,  To  ROSCOE,  TX;  HI-LINE 
RADIO  FELLOWSHIP,  INC.,  Station 
KZNP,  Facility  ID  175929,  BPED— 
20120924AAY,  From  PLAINS,  MT,  To 
MULLAN,  ID;  JEFF  ANDRULONIS, 
Station  WEAK,  Facility  ID  24146,  BP- 
20120921AET,  From  ST.  STEPHEN,  SC, 
To  SAINT  STEPHEN,  SC;  OHANA 
BROADCAST  COMPANY  LLC,  Station 
KSHK,  Facility  ID  62228,  BPH- 
20120822AAH,  From  KEKAHA,  HI,  To 
HANAMAULU,  HI;  OHANA 
BROADCAST  COMPANY  LLC,  Station 
KUAI,  Facility  ID  1752,  BP- 
20120822AAO,  From  ELEELE,  HI,  To 
KEKAHA,  HI;  OHANA  BROADCAST 
COMPANY  LLC,  Station  KQNG,  Facility 
ID  58938,  BP-20120822AAP,  From 
LIHUE,  HI,  To  ELEELE,  HI;  ROY  E. 
HENDERSON,  Station  KLTR,  Facility  ID 
40775,  PH-20120824AAB,  From 
BRENHAM,  TX,  To  HEMPSTEAD,  TX; 
SMILE  FM,  Station  WKKM,  Facility  ID 
93344,  BMPED-20120913ACB,  From 
SPEAKER  TWP.,  MI,  To  BURTCHVILLE 
TWP.,  MI;  TRI-COUNTY  RADIO, 
INCORPORATED,  Station  WEMP, 
Facility  ID  85300.,  BMPH- 
20120828AFM,  From  TWO  RIVERS,  WI, 
To  HOWARDS  GROVE,  WI. 

DATES:  The  agency  must  receive 
comments  on  or  before  December  14, 
2012. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street  SW., 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tung  Bui,  202-418-2700. 
SUPPLEMENTARY  INFORMATION:  The  full 
text  of  these  applications  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission’s 
Reference  Center,  445  12th  Street,  SW., 
Washington,  DC  20554  or  electronically 
via  the  Media  Bureau’s  Consolidated 
Data  Base  System,  http:// 
svartifoss2.fcc.gov/prod/cdbs/pubacc/ 
prod/cdbs _pa.htm.  A  copy  of  this 
application  may  also  be  purchased  from 
the  Commission’s  duplicating 
contractor.  Best  Copy  and  Printing,  Inc., 
445  12th  Street  SW.,  Room  CY-B402, 
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Washington,  DC  20554,  telephone  1- 
800-378-3160  or  www.BCPIWEB.com. 
Federal  Communications  Commission. 
James  D.  Bradshaw, 

Deputy  Chief,  Audio  Division,  Media  Bureau. 
fFR  Doc.  2012-25193  Filed  10-12-12;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION  , 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request; 

Suspicious  Activity  Report 

agency:  Federal  Deposit  Insurance 
Corporation  (FDIC). 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (“PRA”),  44 
U.S.C.  3501  et  seq.,  the  FDIC  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to,  an 
information  collection  unless  it  displays 
a  currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number.  The 
FDIC,  as  pcut  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  commmit  on  the  renewal 
of  an  existing  information  collection,  as 
required  by  the  PRA.  On  August  10, 

2012  (77  FR  47840),  the  FDIC  solicited 
public  comment  for  a  60-day  period  on 
renewal  of  the  following  information 
collections;  Suspicious  Activity  Report 
(OMB  No.  3064-0077).  No  comments 
were  received.  Therefore,  the  FDIC 
hereby  gives  notice  of  submission  of  its 
request  for  renewal  to  OMB  for  review. 
DATES:  Comments  must  be  submitted  on 
or  before  November  14,  2012. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
the  FDIC  by  any  of  the  following 
methods: 

•  http://www.FDIC.gov/regulations/ 
laws/federal/notices.html. 

•  Email:  comments@fdic.gov.  Include 
the  name  of  the  collection  in  the  subject 
line  of  the  message. 

•  Mail:  Leneta  G.  Gregorie  (202-898- 
3719),  Counsel,  Room  NY-5050,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  NW.,  Washington,  DC  20429. 

•  Hand  Delivery:  Comments  may  be 
hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7:00  a.m.  and  5:00  p.m. 

All  comments  should  refer  to  the 
relevant  OMB  control  number.  A  copy 


of  the  comments  may  also  be  submitted 
to  the  OMB  desk  officer  for  the  FDIC: 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  • 
Leneta  Gregorie,  at  the  FDIC  address 
above. 

SUPPLEMENTARY  INFORMATION: 

Proposal  to  renew  the  following 
currently  approved  collections  of 
information; 

Title:  Suspicious  Activity  Report. 

OMB  Number:  3064-0077. 

Form  Numbers:  FDIC  6710/06. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Insured  state 
nonmember  bernks  and  state  savings 
institutions. 

Estimated  Number  of  Respondents: 
5,243. 

Estimated  Average  Time  per 
Response:  1  hour. 

Frequency  of  Response:  26.2. 

Total  Annual  Burden:  137,467  hours. 

General  Description  of  Collection:  In 
1985,  the  FDIC,  the  Federal  Reserve 
Board  (FRB),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC),  the 
National  Credit  Union  Administration 
(NCUA)  (collectively  “the  Agencies”), 
issued  procedures  to  be  used  by  banks 
and  certain  other  financial  institutions 
operating  in  the  United  States  to  report 
known  or  suspected  criminal  activities 
to  the  appropriate  law  enforcement  and 
the  Agencies.  Beginning  in  1994,  the 
Agencies  and  the  Financial  Crimes 
Enforcement  Network  (FinCEN) 
undertook  a  redesign  of  the  reporting 
process  and  developed  the  Suspicious 
Activity  Report,  which  became  effective 
in  April  1996.  The  report  is  authorized 
by  the  following  regulations:  12  CFR 
353.3  (FDIC):  12  CFR  21.11  and  12  CFR 
163.180  (OCC):  12  CFR  208.62(c), 

211. 5(k),  211.24(f),  and  225.4(fi.(FRB): 

12  CFR  748.1  (NCUA):  and  31  CFR 
103.18  (FinCEN).  The  regulations  were 
issued  under  the  authority  contained  in 
the  following  statutes:  12  U.S.C1818- 
1820  (FDIC):  12  U.S.C.  248(a)(1),  625, 
1818,  1844(c),  3105(c)(2)  and  3106(a) 
(FRB):  12  U.S.C.  93a,  1463,  1464, 1818, 
1881-84,  3401-22,  31  U.S.C. 5318 
(OCC):  12  U.S.C.  1766(a),  1789(a) 
(NCUA):  and  31  U.S.C.  5318(g) 
(FinCEN). 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC’s  functions,  including  whether 
the  information  has  practical  utility:  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection. 


including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  .be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
All  comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  DC,  this  9th  day  of 
October  2012. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  2012-25151  Filed  10-12-12;  8:45  am] 
BILLING  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of 
September  12-13,  2012 

In  accordance  with  Section  271.25  of 
its  rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  September  12-13,  2012. i 

“The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  the 
Committee  seeks  conditions  in  reserve 
markets  consistent  with  federal  funds 
trading  in  a  range  from  0  to  V4  percent. 
The  Committee  directs  the  Desk  to 
continue  the  maturity  extension 
program  it  announced  in  June  to 
purchase  Treasury  securities  with 
remaining  maturities  of  6  years  to  30 
years  with  a  total  face  value  of  about 
$267  billion  by  the  end  of  December 
2012,  and  to  sell  or  redeem  Treasury 
securities  with  remaining  maturities  of 
approximately  3  years  or  less  with  a 
total  face  value  of  about  $267  billion. 
For  the  duration  of  this  program,  the 
Committee  directs  the  Desk  to  suspend 
its  policy  of  rolling  over  maturing 
Treasury  securities  into  new  issues.  The 
Committee  directs  the  Desk  to  maintain 
its  existing  policy  of  reinvesting 
principal  payments  on  all  agency  debt 
and  agency  mortgage-backed  securities 
in  the  System  Open  Market  Account  in 


’  Copies  of  the'Minutes  of  the  Federal  Open 
Market  Committee  at  its  meeting  held  on  September 
12-13,  2012,  which  includes  the  domestic  policy 
directive  issued  at  the  meeting,  are  available  upon 
request  to  the  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551.  The' 
minutes  are  published  in  the  Federal  Reserve 
Bulletin  and  in  the  Board’s  Annual  Report. 


62514 


Federal  Register / Vol.  77,  No.  199 /Monday,  October  15,  2012 /Notices 


agency  mortgage-backed  securities.  The ' 
Desk  is  also  directed  to  begin 
purchasing  agency  mortgage-backed 
securities  at  a  pace  of  about  $40  billion 
per  month.  The  Committee  directs  the 
Desk  to  engage  in  dollar  roll  and  coupon 
swap  transactions  as  necessary  to 
facilitate  settlement  of  the  Federal 
Reserve’s  agency  MBS  transactions.  The 
System  Open  Market  Account  Manager 
and  the  Secretary  will  keep  the 
Committee  informed  of  ongoing 
developments  regarding  the  System’s 
balance  sheet  that  could  affect  the 
attainment  over  time  of  the  Committee’s 
objectives  of  maximum  employment 
and  price  stability.” 

October  5,  2012. 

By  order  of  the  Federal  Open  Market 
Committee. 

William  B.  English. 

Secretary,  Federal  Open  Market  Committee. 
IFR  Doc.  2012-25258  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Announcement  of  Solicitation  of 
Written  Comments  on  Modifications  of 
Healthy  People  2020  Objectives 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  the  Assistant  Secretary  for 
Health,  Office  of  Disease  Prevention  and 
Health  Promotion. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Health  and  Human  Services  (HHS) 
solicits  written  comments  regarding 
new  objectives  proposed  to  be  added  to 
Healthy  People  2020  since  its  launch  in 
December  2010  and  written  comments 
proposing  new  objectives  to  be  included 
within  existing  Healthy  People  2020 
Topic  Areas.  Public  participation  helps 
shape  Healthy  People  2020,  its 
framework,  objectives,  organization,  and 
targets.  Healthy  People  2020  will 
provide  opportunities  for  public  input 
periodically  throughout  the  decade  to 
ensure  Healthy  People  2020  reflects 
current  public  health  priorities  and 
public  input.  The  updated  set  of 
Healthy  People  2020  objectives  will  be 
incorporated  on  www.healthypeople. 
gov.  'This  set  will  reflect  further  review 
and  deliberation  by  the  Topic  Area 
workgroups,  Federal  Interagency 
Workgroup  on  Healthy  People  2020,  and 
other  Healthy  People  2020  stakeholders. 
DATES:  Written  comments  will  be 
accepted  until  5:00  p.m.  ET  on 
November  5,  2012. 


ADDRESSES:  Written  comments  will  be 
accepted  via  an  online  public  comment 
database  at  http://healthypeopIe.gov/ 
2020/about/publicComment.aspx;  by 
mail  at  Office  of  Disease  Prevention  and 
Health  Promotion,  U.S.  Department  of 
Health -and  Human  Services,  Attn: 

Public  Comment  1101  Wootton 
Parkway,  Room  LL-100,  Rockville,  MD 
20852;  fax — 240-453-8281;  or  email — 
HP2020@bhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Theresa  Devine,  MPH,  Office  of  Disease 
Prevention  and  Health  Promotion,  U.S. 
Department  of  Health  and  Human 
Services,  1101  Wootton  Parkway,  Room 
LL-100,  Rockville,  MD  20852,  Theresa. 
Devine@hhs.gov  (email),  240—453-6112 
(telephone),  240-453-8281  (fax). 
SUPPLEMENTARY  INFORMATION:  For  three 
decades.  Healthy  People  has  provided  a 
comprehensive  set  of  national  10-year 
health  promotion  and  disease 
prevention  objectives  aimed  at 
improving  the  health  of  all  Americans. 
Healthy  People  2020  objectives  provide 
a  framework  by  presenting  a 
comprehensive  picture  of  the  nation’s 
health  at  the  beginning  of  the  decade, 
establishing  national  goals  and  targets  to 
be  achieved  by  the  year  2020,  and 
monitoring  progress  over  time.  The  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  is  soliciting  the 
submission  of  written  comments 
regarding  new  objectives  proposed  to  be 
added  to  Healthy  People  2020  since  its 
launch  in  December  2010. 

Healthy  People  2020  is  the  product  of 
an  extensive  collaborative  process  that 
relies  on  input  from  a  diverse  array  of 
individuals  and  organizations,  both 
within  and  outside  the  federal 
government,  with  a  common  interest  in 
improving  the  nation’s  health.  Public 
comments  were  a  cornerstone  of 
Healthy  People  2020’s  development. 
During  the  first  phase  of  planning  for 
Healthy  People  2020,  HHS  asked  for  the 
public’s  comments  on  the  vision, 
mission,  and  implementation  of  Healthy 
People  2020.  Those  comments  helped 
set  the  framework  for  Healthy  People 
2020.  The  public  was  also  invited  to 
submit  comments  on  proposed  Healthy 
People  2020  objectives,  which  helped 
shape  the  final  set  of  Healthy  People 
2020  objectives. 

The  public  is  now  invited  to  comment 
on  new  objectives  proposed  to  be  added 
to  Healthy  People  2020.  These  new 
objectives  were  developed  by  Topic 
Area  workgroups  led  by  various 
agencies  within  the  federal  government. 
They  have  been  reviewed  by  a  Federal 
Interagency  Workgroup  on  Healthy 
People  2020  and  are  presented  now  for 
the  public’s  review  and  comment.  The 


public  is  also  invited  to  suggest 
additional  objectives  for  consideration 
that  address  critical  public  health  issues 
within  existing  Healthy  People  2020 
Topic  Areas.  All  proposed  new 
objectives  must  meet  all  of  the  objective 
selection  criteria  (see  below). 

Written  comments  will  be  accepted  at 
http://heaIthypeople.gOv/2020/about/ 
publicComment.aspx  during  a  three- 
week  public  comment  period  beginning 
in  October  2012.  The  public  will  also  be 
able  to  submit  written  comments  via 
mail,  fax,  and  email  (see  contact 
information  above).  Comments  received 
in  response  to  this  notice  will  be 
reviewed  and  considered  by  the  Topic 
Area  workgroups.  Federal  Interagency 
Workgroup  on  Healthy  People  2020,  and 
other  Healthy  People  2020  stakeholders. 

Objective  Selection  Criteria 

The  following  nine  criteria  should  be 
taken  into  consideration  when 
commenting  on  the  proposed  or 
suggesting  additional  objectives. 

1.  The  result  to  be  achieved  should  be 
important  and  understandable  to  a 
broad  audience  and  support  the  Healthy 
People  2020  goals. 

2.  Objectives  should  be  prevention 
oriented  and/or  should  address  health 
improvements  that  can  be  achieved 
through  population-based  and 
individual  actions,  and  systems-based, 
environmental,  health-service,  or  policy 
interventions. 

3.  Objectives  should  drive  actions  that 
will  work  toward  the  achievement  of  the 
proposed  targets  (defined  as  quantitative 
values  to  be  achieved  by  the  year  2020). 

4.  Objectives  should  be  useful  and 
reflect  issues  of  national  importance. 
Federal  agencies,  states,  localities,  non¬ 
governmental  organizations,  and  the 
public  and  private  sectors  should  be 
able  to  use  objectives  to  target  efforts  in 
schools,  communities,  work  sites,  health 
practices,  and  other  environments. 

5.  Objectives  should  be  measurable 
and  should  address  a  range  of  issues, 
such  as:  Behavior  and  health  outcomes; 
availability  of,  access  to,  and  content  of  . 
behavioral  and  health  service 
interventions:  socio-environmental 
conditions;  and  community  capacity — 
directed  toward  improving  health 
outcomes  and  quality  of  life  across  the 
life  span.  (Community  capacity  is 
defined  as.  the  ability  of  a  community  to 
plan,  implement,  and  evaluate  health 
strategies.) 

6.  Continuity  and  comparability  of 
measured  phenomena  from  year  to  year 
are  important,  thus,  when  appropriate, 
retention  of  objectives  from  previous 
Healthy  People  iterations  is  encouraged. 
However,  in  instances  where  objectives 
and/or  measures  have  proven  illsuited 
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to  the  purpose  or  are  inadequate,  new 
improved  objectives  and/or  new 
measures  should  be  developed.  Whether 
or  not  an  objective  has  met  its  target  in 
a  previous  Healthy  People  iteration 
should  not  be  the  sole  basis  for  retaining 
or  deleting  an  objective. 

7.  The  objectives  should  be  supported 
by  the  best  available  scientific  evidence. 
The  objective  selection  and  review 
processes  should  be  flexible  enough  to 
allow  revisions  to  objectives  in  order  to 
reflect  major  updates  or  new  knowledge. 

8.  Objectives  should  address 
population  disparities.  These  include 
populations  categorized  by  race/ 
ethnicity,  socioeconomic  status,  gender, 
disability  status,  sexual  orientation,  and 
geographic  location.  For  particular 
health  issues,  additional  special 
populations  should  be  addressed,  based 
on  an  examination  of  the  available 
evidence  on  vulnerability,  health  status, 
and  disparate  care. 

9.  Healthy  People  2020,  like  past 
versions,  will  be  heavily  data  driven. 
Valid,  reliable,  nationally  representative 
data  and  data  systems  should  be  used 
for  Healthy  People  2020  objectives.  Each 
objective  will  have  (1)  a  data  source,  or 
potential  data  source,  identified,  (2) 
baseline  data  and  (3)  assurance  of  at 
least  one  additional  data  point 
throughout  the  decade. 

Dated:  October  1,  2012. 

Don  Wright, 

Deputy  Assistant  Secretary  for  Health,  Office 
of  Disease  Prevention  and  Health  Promotion. 
[FR  Doc.  2012-25259  Filed  10-12-12;  8:45  am] 

BILLING  CODE  4150-32-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-13-0612] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations  ■ 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639— 7570  and 


send  comments  to  Ronald  Otten,  CDC 
Reports  Clearance  Officer,  1600  Clifton 
Road,  MS-D74,  Atlanta,  GA  30333  or 
send  an  email  to  omb@cdc.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Proposed  Project 

Well-Integrated  Screening  and 
Evaluation  for  Women  Across  the 
Nation  (WISEWOMAN)  Reporting 
System  (OMB  #0920-0612,  exp.  3/31/ 
2013) — Extension — National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC). 

Background  and  Brief  Description 

Cardiovascular  disease  (CVD),  which 
includes  heart  disease,  myocardial 
infcU'ction,  and  stroke,  is  the  leading 
cause  of  death  for  women  in  the  United 
States,  and  is  largely  preventable.  The 
WISEWOMAN  program  (Well-Integrated 
Screening  and  Evaluation  for  Women 
Across  the  Nation),  administered  by  the 
Centers  for  Disease  Control  and 
Prevention  (CDC),  was  established  to 
examine  ways  to  improve  the  delivery 
of  services  for  women  who  have  limited 
access  to  health  care  and  elevated  risk 
factors  for  CVD..  The  program  focuses  on 
reducing  CVD  risk  factors  and  provides 
screening  services  for  select  risk  factors 
such  as  elevated  blood  cholesterol, 
hypertension  and  abnormal  blood 
glucose  levels.  The  program  also 
provides  lifestyle  interventions  and 
medical  referrals.  On  an  annual  basis, 

21  grantees  funded  through  the 
WISEWOMAN  program  have  provided 
services  to  approximately  30,000 
women  who  are  already  participating  in 
the  National  Breast  and  Cervical  Cancer 
Early  Detection  Program  (NBCCEDP), 
also  administered  by  CDC. 

CDC  currently  collects  information 
from  WISEWOMAN  grantees  to  support 
continuous  program  monitoring  and 


improvement  activities.  CDC  seeks  to 
extend  OMB  approval  for  one  additional 
year.  There  are  no  changes  to  the 
number  of  respondents,  the  data  items 
reported  to  CDC,  the  estimated  burden 
per  response,  or  the  total  estimated 
annualized  burden.  All  information  will 
continue  to  be  collected  twice  per  year. 

Information  reported  to  CDC  includes 
baseline  and  follow-up  data  (12  months 
post  emollment)  for  all  women  served 
through  the  WISEWOMAN  program. 
These  data,  called  the  minimum  data 
elements  (MDE),  include  data  elements 
that  describe  risk  factors  for  the  women 
served  in  each  program  and  data 
elements  that  describe  the  number  and 
type  of  intervention  sessions  attended. 
Funded  grantees  compile  the  data  fi’om 
their  existing  databases  and  report  the 
MDE  to  CDC  on  April  15th  and  October 
15th  of  each  year. 

The  MDE  data  provide  an  assessment 
of  how  effective  the  WISEWOMAN 
program  is  at  reducing  the  burden  of 
cardiovascular  disease  risk  factors 
among  women  who  utilize  program 
services.  The  information  collected  from 
grantees  is  also  used  to  assess  the  cost- 
effectiveness  and  impact  of  the  program. 
Because  certain  demographic 
information  has  already  been  collected 
as  part  of  NBCCEDP,  the  additional 
burden  of  WISEWOMAN  program 
reporting  is  modest. 

The  overall  program  evaluation  is 
designed  to  demonstrate  how 
WISEWOMAN  can  obtain  more 
complete  health  data  on  vulnerable 
populations,  promote  public  education 
about  disease  incidence  and  risk-factors, 
improve  the  availability  of  screening 
and  diagnostic  services  for  under-served 
women,  ensure  the  quality  of  services 
provided  to  under-served  women,  and 
develop  strategies  for  improved 
interventions.  The  information  reported 
to  CDC  also  includes  programmatic 
information  related  to  grantee 
management,  public  education  and 
outreach,  professional  education, 
service  delivery,  cost,  and  progress 
toward  meeting  stated  programmatic 
objectives. 

All  MDE  information  will  be 
submitted  to  CDC  electronically.  The 
estimated  burden  per  response  for 
Screening  and  Assessment  MDE  is  16 
hours.  The  estimated  burden  per 
response  for  Lifestyle  Intervention  MDE 
is  8  hours.  Progress  reports  will  be 
submitted  in  hardcopy  format.  The 
estimated  burden  per  response  for  each 
progress  report  is  16  hours. 
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Estimated  Annualized  Burden  Hours 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Average 

burden 

per 

response 
(in  hr) 

Total 
burden 
(in  hr) 

WISEWOMAN  Grantees . . 

Screening  and  Assessment  MDE  .... 

21 

2 

672 

Lifestyle  Intervention  MDE  . 

21 

2 

336 

Progress  Report . 

21 

2 

672 

Total  . 

1,680 

• 

■■■■■■■■■■■■ 

Dated:  October  9,  2012. 

Ron  A.  Often, 

Director,  Office  of  Scientific  Integrity  (OSI), 
Office  of  the  Associate  Director  for  Science 
(OADS),  Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention. 

(FR  Doc.  2012-25251  Filed  10-12-12;  8:45  am) 
BILUNQ  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-1 3-0923] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-7570  or  send 
comments  to  Ronald  Otten,  CDC  Reports 
Clearance  Officer,  1600  Clifton  Road, 

MS  D-74,  Atlanta,  GA  30333  or  send  an 
email  to  omb@cdc.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;*  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 


Proposed  Project 

Evaluation  of  the  National  Tobacco 
Prevention  and  Control  Public 
Education  Campaign  (OMB  No.  0920- 
0923,  exp.  2/28/2013) — Revision — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

Background  and  Brief  Description 

In  2012,  CDC  obtained  OMB  approval 
to  collect  information  needed  to 
evaluate  CDC’s  National  Tobacco 
Prevention  and  Control  Public 
Education  Campaign  (The  Campaign) 
(OMB  No.  0920-0923,  exp.  2/28/2013). 
The  evaluation  plan  was  based  on  two 
waves  of  data  collection  conducted  in 
2012:  An  initial  baseline  survey  before 
the  launch  of  The  Campaign  (wave  1), 
and  a  longitudinal  follow-up  survey  of 
those  participants  approximately  three 
months  after  the  conclusion  of  The 
Campaign  (wave  2).  The  pre/post 
assessment  design  allowed  CDC  to 
examine  the  association  between 
smokers’  and  nonsmokers’  exposure  to 
The  Campaign  and  changes  in  outcome 
variables  of  interest. 

CDC  recently  announced  plans  to 
launch  a  second  phase  of  The  Campaign 
(Phase  2)  using  the  same  campaign 
name  (“Tips  from  Former  Smokers”), 
similar  advertisement  styles,  similar 
message  themes  and  strategies,  and  in 
some  cases  the  same  ad  cast  members. 

In  order  to  apply  a  similar  evaluation 
strategy  to  Phase  2  of  The  Campaign, 
CDC  is  requesting  changes  to  the 
previously  approved  information 
collection  plan.  These  changes  include 
one  additional  surv'ey  in  2013  (wave  3), 
and  changes  to  the  previously  approved 
follow-up  questionnaires. 

The  evaluation  plan  for  Phase  2  will 
utilize  a  similar  study  design  (pre/post 
assessment)  and  the  same  sample 
sources  that  were  utilized  in  the  first 
phase  of  campaign  evaluation.  In  2013, 
CDC  plans  to  administer  13,750 
additional  follow-up  questionnaires  to 
smokers  sourced  through  the 
Knowledge  Networks  (KN)  online  panel 


and  the  Survey  Sampling  International 
(SSI)  online  panel,  and  3,286  additional 
questionnaires  to  nonsmokers  drawn 
from  the  KN  Panel.  Because  respondents 
in  2013  will  be  drawn  from  the  same 
sources  utilized  in  2012,  CDC  will  be 
able  to  conduct  longer-term  longitudinal 
analysis  of  respondents  who  participate 
in  both  the  first  wave  (2012)  and  third 
wave  (2013)  of  information  collection. 
CDC  will  assess  relevant  outcome 
measures  prior  to  initiation  of  Phase  1 
of  The  Campaign,  and  after  completion 
of  the  combined  Phase  1  and  Phase  2 
campaigns. 

The  analysis  plan  for  Phase  2  of  The 
Campaign  will  allow  CDC  to  estimate 
smokers’  and  nonsmokers’  exposure  to 
Phase  2  campaign  messages, 
characterize  respondents’  reactions  to 
Phase  2  campaign  messages,  describe 
changes  in  knowledge,  attitudes,  and 
beliefs  related  to  smoking  and 
secondhand  smoke,  emd  quantify  the 
number  of  quit  attempts  made  during 
the  Phase  2  campaign.  The  revised 
follow-up  questionnaires  for  2013  will 
be  similar  to  the  questionnaires 
administered  in  2012,  however,  changes 
will  be  made  to  measure  new  outcomes 
targeted  by  the  Phase  2  campaign,  such 
as  knowledge  of  the  association  between 
smoking  and  diabetes,  and  knowledge  of 
the  relationship  between  secondhand 
smoke  exposure  and  heart  attacks. 

The  Phase  2  Campaign  is  expected  to 
launch  in  early  winter/spring  2013  and 
will  air  for  approximately  three  months. 
To  ensure  accurate  measurement  of 
campaign  awareness  after  all  media 
have  been  delivered,  wave  3  data 
collection  will  occur  approximately 
three  months  after  the  launch  of  Phase 
2  messages.  Information  will  be 
collected  about  smokers’  and  non- 
smokers’  awareness  of  and  exposure  to 
campaign  advertisements;  knowledge, 
attitudes,  and  beliefs  related  to  smoking 
and  secondhand  smoke;  and  behaviors 
related  to  smoking  cessation  (among  the 
smokers  in  the  sample)  and  behaviors 
related  to  non-smokers’  encouragement 
of  smokers  to  quit  smoking. 

Respondents  will  undergo  a  brief 
screening  process  to  ensure  that  they 
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receive  the  appropriate  version  of  the  OMB  approval  is  requested  for  one  voluntary  and  there  are  no  costs  to 

follow-up  questionnaire  (smoker  or  year.  Questionnaires  will  be  respondents  other  than  their  time, 

nonsmoker).  administered  on-line.  Participation  is 


Estimated  Annualized  Burden  Hours 


Type  of  respondents  | 

^  1 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average  i 

burden 
per  response 
(in  hr)  i 

Total  burden 
(in  hr) 

General  Population  . 

Screening  and  Consent  Process  . 

43,022 

1 

2/60 

1,434 

Adults,  ages  18-54  in  the  U.S . 

Smoker  Follow-Up  Questionnaire  .... 

13,750 

1 

25/60 

5,729 

Non-Smoker  Follow-Up  Question- 

3,286 

1 

25/60 

1,369 

naire. 

Total  . 

8,532 

Dated:  October  9,  2012. 

Ron  A.  Otten, 

Director,  Office  of  Scientific  Integrity  (OSI), 
Office  of  the  Associate  Director  for  Science 
(OADS),  Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention. 

[FR  Doc.  2012-25250  Filed  10-12-12;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-13-O217] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  404-639-7570  or  send 
comments  to  Ronald  Otten,  at  1600 
Clifton  Road,  MS  D74,  Atlanta,  GA 
30333  or  send  an  email  to  OTnb@cdc.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Written  comments  should 
be  received  within  60  days  of  this 
notice. 

Proposed  Project 

Vital  Statistics  Training  Application, 
OMB  No.  0920-0217 — Revision  exp.  5/ 
31/2013 — National  Center  for  Health 
Statistics  (NCHS),  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Background  and  Brief  Description 

In  the  United  States,  legal  authority 
for  the  registration  of  vital  events,  i.e., 
births,  deaths,  marriages,  divorces,  fetal 
deaths,  and  induced  terminations  of 
pregnancy,  resides  individually  with  the 
States  (as  well  as  cities  in  the  case  of 
New  York  City  and  Washington,  DC) 
and  Puerto  Rico,  the  Virgin  Islands, 
Guam,  American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  These  governmental  entities  are 
the  full  legal  proprietors  of  vital  records 
and  the  information  contained  therein. 


As  a  result  of  this  State  authority,  the 
collection  of  registration-based  vital 
statistics  at  the  national  level,  referred 
to  as  the  U.S.  National  Vital  Statistics 
System  (NVSS),  depends  on  a 
cooperative  relationship  between  the 
States  and  the  Federal  government.  This 
data  collection,  authorized  by  42  U.S.C. 
242k,  has  been  ceuried  out  by  NCHS 
since  it  was  created  in  1960. 

NCHS  assists  in  achieving  the 
comparability  needed  for  combining 
data  from  all  States  into  national 
statistics,  by  conducting  a  training 
program  for  State  and  local  vital 
statistics  staff  to  assist  in  developing 
expertise  in  all  aspects  of  vital 
registration  and  vital  statistics.  The 
training  offered  under  this  program 
includes  courses  for  registration  staff, 
statisticians,  and  coding  specialists,  all 
designed  to  bring  about  a  high  degree  of 
uriiformity  and  quality  in  the  data 
provided  by  the  States.  This  training 
program  is  authorized  by  42  U.S.C. 
242b,  section  304(a).  NCHS  notifies 
State  and  local  vital  registration 
officials,  as  well  as  Canadian 
counterparts,  about  upcoming  training. 
Individual  candidates  for  training-then 
submit  an  application  form  including 
name,  address,  occupation,  and  other 
relevant  information.  NCHS  is 
requesting  3  years  of  OMB  clearance  for 
these  training  application  forms.  There 
is  no  cost  to  respondents  other  than 
their  time. 


Estimated  Annualized  Burden  Hours 


i 

Type  of  respondent 

Form  name  i 

I 

i 

Number  of 
respondents 

Number  of  | 
1  responses 
per 

respondent 

Average  i 
burden  per 
response 
(in  hours) 

Total  burden 
i  hours 

State,  Local  health  department  and 
'  Canadian  vital  health  employees. 

i 

Application  for  Mortality  coding 
Training. 

1  60 

1 

15/60 

15 

State,  Local  health  department  and 
Canadian  vital  health  employees. 

Application  for  Vital  Statistics  Train¬ 
ing. 

[  60 

1 _ _ 

1 

15/60 

15 

i _ 
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Dated;  October  9,  2012. 

Ron  A.  Often, 

Director.  Office  of  Scientific  Integrity  (OSI), 
Office  of  the  Associate  Director  for  Science 
(OADS),  Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention. 

[FR  Doc.  2012-25248  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  0MB  Review; 

Comment  Request  (30-Day  FRN); 
Prostate,  Lung,  Colorectal  and  Ovarian 
Cancer  Screening  Trial  (PLCO)  (NCI) 

SUMMARY:  Under  the  provisions  of 
Section  3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  National 
Institutes  of  Health  (NIH)  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
the  information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  July  16,  2012  (FR  77,  41791) 
and  allowed  60-days  for  public 
comment.  One  public  comment  was 
received  and  a  response  was  sent.  The 
comment  referenced  alternative  research 
that  is  unrelated  to  cancer  screening. 

The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comment. 
The  National  Institutes  of  Health  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 


been  extended,  revised,  or  implemented 
on  or  after  October'!,  1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Attention:  NIH  Desk  Officer,  Office  of 
Management  and  Budget,  at 
OIRA_submission@omb.eop.gov  or  by 
fax  to  202-395-6974.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Dr. 
Christine  D.  Berg,  Chief,  Early  Detection 
Research  Group,  National  Cancer 
Institute,  NIH,  EPN  Building,  Room 
3100,  6130  Executive  Boulevard, 
Bethesda,  MD  20892,  or  call  non-toll- 
fi’ee  number  301-496-8544  or  email 
your  request,  including  your  address  to: 
bergc@mail.nih.gov. 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  the  date  of  this  publication. 

Proposed  Collection:  Prostate,  Lung, 
Colorectal,  and  Ovarian  Cancer 
Screening  Trial  (PLCO),  OMB  No:  0925- 
0407,  Expiration  Date  9/30/2014, 
Revision,  National  Cancer  Center  (NCI), 
National  Institutes  of  HeaKh  (NIH). 

Need  and  Use  of  Information 
Collection:  This  trial  was  designed  to 
determine  if  screening,  for  prostate,  lung, 
colorectal,  and  ovarian  cancer  can 
reduce  mortality  from  these  cancers 
which  currently  cause  an  estimated 


255,700  deaths  annually  in  the  U.S.  The 
design  is  a  two-armed  randomized  trial 
of  men  and  women  aged  55  to  74  at 
entry.  OMB  first  approved  this  study  in 
1993  and  has  approved  it  every  3  years 
since  then  through  2014.  During  the  first 
approval  period  a  pilot  study  was 
conducted  to  evaluate  recruitment 
methods  and  data  collection  procedures. 
Recruitment  was  completed  in  2001, 
screening  was  completed  in  2006,  and 
data  collection  continues  through  2016. 
When  participants  enrolled  in  the  trial 
they  agreed  to  be  followed  for  at  least 
13  years  from  the  time  of  enrollment.  In 
201 1 ,  participants  were  re-consented  for 
at  least  an  additional  five  years  of  ' 
follow-up.  The  current  number  of 
respondents  is  limited  to  the 
approximately  94,000  parMcipants  being 
actively  followed  up.  "rhis  is  down  from 
the  initial  total.  The  reports  on 
screening  and  prostate,  lung,  colorectal 
and  ovarian  cancer  mortality  based  on 
this  trial  have  been  published  in  peer 
'review  medical  journals.  The  additional 
follow-up  will  provide  data  that  will 
clarify  further  the  long  term  effects  of 
the  screening  on  cancer  incidence  and 
mortality  for  the  four  targeted  cancers. 
Further,  demographic  and  risk  factor 
information  may  be  used  to  analyze  the 
differential  effectiveness  of  screening  in 
high  versus  low  risk  individuals. 

OMB  approval  is  requested  for  3 
years.  There  are  no  costs  to  respondents 
other  than  their  time.  The  total 
estimated  annualized  burden  hours  are 
31,813. 


Estimates  of  Annualized  Burden  Hours 


Type  of  respondents 

Form  name 

Number  of 
respondents 

Number  of 
■  responses  per 
respondent 

Average  time 
per  response 
(in  hrs) 

Total  burden 
hours 

Male  and  Female  Participants  . 

ASU . 

94,000 

1 

5/60 

7,833 

Script  for  ASU  Non-response  . 

3,760 

1 

5/60 

313 

HSQ  . 

2,000 

1 

5/60 

167 

MUQ . 

94,000 

1 

23,500 

Total  . 

31,813 

Dated;  October  5,  2012. 

Vivian  Horovitch-Kelley, 

NCI  Project  Clearance  Liaison.  NCI,  NIH. 
(FR  Doc.  2012-25184  Filed  10-12-12:  8:45  am) 
BILUNG  CODE  414(M>1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request:  Recipient  Epidemiology  and 
Donor  Evaluation  Study-Ill  (REDS-III) 
Request  for  Generic  Clearance 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


National  Heart,  Lung,  and  Blood 
Institute  (NHLBI),  the  National 
Institutes  of  Health  (NIH),  will  publish 
periodic  summaries  of  proposed 
projects  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval. 

Proposed  Collection:  Title:  Recipient 
Epidemiology  and  Donor  Evaluation 
Study-III  (REDS-III).  Type  of 
Information  Collection  Reguest:  New. 
Need  and  Use  of  Information  Collection: 
The  objective  of  the  Recipient 
Epidemiology  and  Donor  Evaluation 
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Study-Ill  (REDS-III)  program  is  to 
ensure  safe  and  effective  blood  banking 
and  transfusion  medicine  practices 
through  a  comprehensive,  multifaceted 
strategy  involving  basic,  translational, 
and  clinical  research  to  improve  the 
benefits  of  transfusion  while  reducing 
its  risks.  The  conduct  of  epidemiologic, 
survey,  and  laboratory  studies  is  the 
cornerstone  of  REDS-III  and  its 
predecessors,  the  REDS  and  REDS-II 
programs.  Over  the  past  20  years,  the 
National  Heart,  Lung,  and  Blood 
Institute  (NHLBI)  REDS  programs  have 
proven  to  be  the  premier  research 
programs  in  blood  collection  and 
transfusion  safety  in  the  United  States. 
Successive  renditions  of  the  REDS 
programs  have  built  upon  the  many 
successes  that  this  research  network  has 
realized  over  the  years  while  being 
responsive  to  changing  research  and 
clinical  needs,  and  adapting  to  emerging 
priorities.  Research  findings  have  served 
to  improve  the  screening  of  donors  and 
collected  blood  products,  blood  banking 
practices,  diagnoses,  and  the  basic 
science  principles  of  transfusion 
medicine. 

While  significant  progress  has  been 
made,  transfusion  therapy — a  very 
commonly  used  therapy  affecting  about 
six  million  recipients  annually  in  the 
U.S. — remains  one  of  the  least 
understood  medical  procedures.  REDS- 
II  conducted  studies  of  blood  donor 
health  but  much  more  needs  to  be 
learned,  including  how  donor  genetic  or 


environmental  factors  may  affect' the 
quality  of  collected  blood  components 
and  influence  non-infectious 
transfusion  complications  in  recipients. 
Additionally,  there  is  always  the 
potential  that  a  new,  emerging  or  re- 
emerging  infection  may  pose  a  threat  to 
the  safety  of  the  U.S.  blood  supply. 
Much  of  the  success  of  the  REDS 
programs  was  due  to  their  ability  to 
respond  in  a  timely  fashion  to  potential 
blood  safety  threats  such  as  West  Nile 
Virus  (WNV)  in  2002  or  Xenotropic 
Murine  Leukemia  Virus  Related  Virus 
(XMRV)  in  2009.  Globally,  the  threat  of 
HIV  and  other  blood-borne  infections  to 
blood  safety  remains  real  and  has  to  be 
closely  monitored.  Therefore, 
continuing  collection  of  new  scientific 
evidence  through  REDS-III  is  both 
critical  to  public  health  in  the  U.S.  and 
to  countries  struggling  with  the  HIV 
epidemic  where  blood  safety  and 
availability  are  major  concerns. 
Additionally,  the  research  areas 
encompassed  in  REDS-III  have  been 
and  continue  to  be  hypothesis 
generating,  leading  to  the  development 
of  new  basic  and  translational  research 
projects  with  implications  well  beyond 
the  fields  of  blood  banking  and 
transfusion  medicine.  REDS-III  has  also 
been  charged  with  the  tasks  of 
education  and  training  and  integration 
of  these  components  in  a  transfusion 
medicine  research  network. 

With  this  submission,  the  REDS-III 
Study  seeks  approval  from  OMB  to 


develop  research  studies  with  data 
collection  activities  using  focus  groups, 
cognitive  interviews,  questionnaires 
and/or  qualitative  interviews  following 
all  required  informed  consent 
procedures  for  respondents  and  parents/ 
caregivers  as  appropriate.  With  this 
generic  clearance,  study  investigators 
will  be  able  to  use  the  OMB-approved 
data  collection  methods  where 
appropriate  to  plan  and  implement  time 
sensitive  studies.  Such  studies  that  fall 
within  the  overall  scope  of  this 
submission  will  be  subjected  to 
expedited  review  and  approval  by  OMB 
before  their  implementation. 
Additionally,  studies  are  reviewed  by  an 
NHLBI  Observational  Study  Monitoring 
Board  (OSMB)  and  by  all  relevant  IRBs. 

Frequency  of  Response:  Once. 
Affected  Public:  Individuals.  Type  of 
Respondents:  Males  and  females  16 
years  old  ©r  older.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  6,882;  Estimated 
Number  of  Responses  per  Respondent: 

1;  Average  Rurden  of  Hours  per 
Response:  1  hour;  Estimated  Total 
Annual  Rurden  Hours  Requested:  6,826. 
The  annualized  total  costs  to  all 
respondents  except  for  the  Brazil  and 
South  Africa  studies  are  estimated  at 
$53,964  (based  on  $9.00  per  hour).  The 
annualized  total  cost  to  all  respondents 
for  the  Brazil  and  South  African  studies 
is  $2,940.  There  are  no  capital, 
operating,  or  maintenance  costs  to  the 
respondents. 


Estimated  Burden  Hours  for  Proposed  Example  Studies  To  Be  Conducted  Under  This  Clearance 


Forms 

• 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Average 
burden  per 
response 
(in  hours) 

Total  annual 
burden  hours 

Summary  of  Burdens . 

6,882 

1 

0.25-1  hour 

6,826 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points:  (1)  Whether  the  proposed 
collection  of  information's  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  the  assumptions  used; 
(3)  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic. 


mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact:  Simone  Glynn, 
MD,  Project  Officer/ICD  Gontact,  Two 
Rockledge  Genter,  Suite  9142,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
or  call  301-435-0065,  or  Email  your 
request  to:  glynnsa@nhlbi.nih.gov. 

Comments  Due  Date:  Gomments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  the  date  of 
this  publication.  * 


Dated:  August  24,  2012. 

Keith  Hoots, 

Director,  Division  of  Blood  Diseases  and 
Resources,  National  Heart,  Lung,  and  Blood 
Institute,  NIH. 

Dated:  October  1,  2012. 

Lynn  Susulske, 

NHLBI  Project  Clearance  Liaison;  National 
Institutes  of  Health. 

|FR  Doc.  2012-25247  Filed  10-12-12;  8:45  am] 
BILLING  CODE  4140-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  •which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel;  Ancillary  Studies  to 
Major  Ongoing  Clinical  Research  Studies. 

Date:  November  14,  2012. 

Time:  3:00  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Two 
Democracy  Plaza,  6707  Democracy 
Boulevard,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Lakshmanan  Sankaran, 
Ph.D.,  Scientihc  Review  Officer,' Review 
Branch,  DEA,  NIDDK,  National  Institutes  of 
Health,  Room  755,  6707  Democracy 
Boulevard.  Bethesda,  MD  20892-5452,  (301) 
594-7799,  Is38z@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 

Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research:  93.849,  Kidney  Diseases,  Urology 
and  Hematologv  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  October  9,  2012. 

David  Clary, 

Program  Analyst,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  2012-25171  Filed  10-12-12;  8:45  ami 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  The  Development  of  Anti- 
CD22  Chimeric  Antigen  Receptors 
(CARS)  for  the  Treatment  of  B  Cell 
Malignancies 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 


action:  Notice. 


SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
part  404.7(a)(l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  to  practice  the  inventions 
embodied  in  (a)  U.S.  Patent  Application 
61/549,516  entitled  “Anti-CD22 
Chimeric  Antigen  Receptors”  [HHS  Ref. 
E-265-2011/0-US-01],  and  (b)  U.S. 
Patent  Application  60/325,360  [HHS 
Ref.  E-1 29-2001 /O-US-01],  PCT 
Application  PCT/US02/30316  [HHS  Ref. 
E-129-2001/0-PCT-02],  U.S.  Patent 
7,355,012  [HHS  Ref.  E-129-2001/0-US- 
03),  European  Patent  1448584  [HHS  Ref. 
E-129-2001/0-EP-04]  (validated  in 
Germany,  Spain,  France,  The  United 
Kingdom  and  Italy  [HHS  Ref.  E-1 29- 
2001/0-IT-12],  Australian  Patent 
2002327053  [HHS  Ref.  E-129-2001/0- 
AU-05],  Canadian  Patent  Application 
2461351  [HHS  Ref.  E-129-2001/0-CA- 
06],  U.S.  Patent  7,777,019  [HHS  Ref.  E- 
129-2001/0-US-071,  U.S.  Patent 
Application  12/846,625  [HHS  Ref.  E- 
129-2001/0-US-13],  U.S.  Patent 
Application  13/438,725  [HHS  Ref.  E- 
129-2001/0-US-14]  (all  entitled 
“Mutated  Anti-CD22  Antibodies  with 
Increased  Affinity  to  CD22  Expressing 
Leukemia  Cells”),  and  all  related 
continuing  and  foreign  patents/patent 
applications  for  these  technology 
families,  to  Neomune,  Inc.  The  patent 
rights  in  these  inventions  have  been 
assigned  to  and/or  exclusively  licensed 
to  the  Government  of  the  United  States 
of  America. 

The  prospective  exclusive  license 
territory  may  be  worldwide,  and  the 
field  of  use  may  be  limited  to: 

Treatment  of  B  cell  malignancies  that 
express  CD22  on  their  cell  surface  using 
chimeric  antigen  receptors  which  contain  the 
HA22  or  BL22  antibody  binding  fragments. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
November  14,  2012  will  be  considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent  application,  inquiries,  comments, 
and  other  materials  relating  to  the 
contemplated  exclusive  evaluation 
option  license  should  be  directed  to: 
David  A.  Lambertson,  Ph.D.,  Senior 
Licensing  and  Patenting  Manager,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  435- 
4632;  Facsimile:  (301)  402-0220;  Email: 
Iainbertsond@mail.nih.gov. 


SUPPLEMENTARY  INFORMATION:  Chimeric 
antigen  receptors  (CARs)  are  engineered 
cell  surface  receptors  which  have  been 
designed  to  target  immune  effector  cells 
(such  as  a  T  cell)  to  certain  cellular 
targets.  CARs  target  diseased  cells 
through  antigen-specificity  domain 
recognizes  a  protein  that  is 
preferentially  expressed  on  the  cells, 
and  the  immune  effector  cell  proceeds 
to  eradicate  the  diseased  cells.  Since 
there  are  a  number  of  cell  surface  • 
proteins  that  are  preferentially 
expressed  on  cancer  cells,  CARs  are 
potential  therapeutic  candidates  in  the 
treatment  of  cancer. 

The  specific  CARs  for  which  this 
exclusive  license  may  be  granted 
comprise  a  targeting  domain  which 
contains  the  antibody  binding  fragments 
of  the  anti-CD22  antibodies  HA22  and 
BL22.  CD22  is  a  cell  surface  protein  that 
is  preferentially  expressed  on  several 
types  of  cancer  cells,  including 
hematological  malignancies  such  as 
chronic  lymphocytic  leukemia  (CLL), 
acute  lymphocytic  leukemia  (ALL), 
hairy  cell  leukemia  (HCL)  and  non- 
Hodgkin’s  lymphoma  (NHL).  By  linking 
an  anti-CD22  antibody  binding  fragment 
to  a  CAR,  it  is  possible  to  selectively  kill 
the  CD22-expressing  cancer  cells, 
leaving  non-cancer  cells  alone.  This 
results  in  an  effective  therapeutic 
strategy  with  fewer  side  effects  than  a 
non-targeted  therapy. 

The  prospective  exclusive  license  will 
comply  with  the  terms  and  conditions 
of  35  U.S.C.  209  and  37  CFR  404.7.  The 
prospective  exclusive  license  may  be 
granted  unless  the  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7  within 
thirty  (30)  days  ft-om  the  date  of  this 
published  notice. 

Complete  applications  for  a  license  in 
the  field  of  use  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  grant  of  the  contemplated  exclusive 
license.  Comments  and  objections 
submitted  to  this  notice  will  not  be 
made  available  for  public  inspection 
and,  to  the  extent  permitted  by  law,  will 
not  be  released  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Dated:  October  9,  2012. 

Richard  U.  Rodriguez, 

Director,  Division  of  Technology  Development 
&■  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

(FR  Doc.  2012-25187  Filed  10-12-12;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  The  Development  of 
Therapeutic  Agents  for  the  Treatment 
of  Metastatic  Breast  Cancer  and  T-celi 
Lymphoma 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 

ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
Part  404.7(a)(l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  to  Birich 
Technologies,  Inc.,  of  an  exclusive 
evaluation  option  license  to  practice  the 
inventions  embodied  in  the  following 
U.S.  Patent  Applications  (and  all 
continuing  applications  and  foreign 
counterparts);  Serial  No.  61/045,088 
entitled,  “COMPOSITIONS  AND 
METHODS  FOR  DELIVERING 
INHIBITORY  OLIGONUCLEOTIDES” 
[HHS  Ref.  E-051-2008/0-US-01];  Serial 
No.  61/333,512  entitled,  “Peptide 
Inhibitors  of  Interferon  Gamma  and 
Interleukin  10  Signaling”  [HHS  Ref.  E- 
167-2010/0-US-01];  and  Serial  No.  60/ 
987,340  entitled,  “Diagnostic  and 
Therapeutic  Applications  of  a  p53 
Isoform  in  Regenerative  Medicine, 

Aging  and  Cancer”  [HHS  Ref.  E-033- 
2008/0-US— 01].  The  patent  rights  in 
these  inventions  have  been  assigned  or 
exclusively  licensed  to  the  Government 
of  the  United  States  of  America. 

The  prospective  exclusive  evaluation 
option  license  territory  may  be 
worldwide,  and  the  field  of  use  may  be 
limited  to: 

The  use  in  humans  of  the  peptide-based 
antisense  delivery  technology  (ChemoArp)  in 
conjunction  with  either  (i)  a  peptide-based 
interleukin- 10  (IL-10)  inhibitor  as  a  dual¬ 
biologic  therapy  to  treat  metastatic  breast 
cancer,  or  ii)  incorporating  a  p53  isoform 
antisense  oligonucleotide  as  a  single  biologic 
therapy  to  treat  T-cell  lymphoma. 

Upon  the  expiration  or  termination  of 
the  exclusive  evaluation  option  license. 
Birich  Technologies,  Inc.  will  have  the 
exclusive  right  to  execute  an  exclusive 
commercialization  license  which  will 
supersede  and  replace  the  exclusive 
evaluation  option  license  with  no 
greater  field  of  use  and  territory  than 
granted  in  the  exclusive  evaluation 
option  license. 

DATES:  Only  written  comments  or 
applications  for  a  license  (or  both) 
which  are  received  by  the  NIH  Office  of 


Technology  Transfer  on  or  before 
October  30,  2012  will  be  considered. 
ADDRESSES:  Requests  for  copies  of  the 
patent  application,  inquiries,  comments, 
and  other  materials  relating  to  the 
contemplated  exclusive  evaluation 
option  license  should  be  directed  to: 
Patrick  McCue,  Ph.D.,  Licensing  and 
Patenting  Manager,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  435-5560;  Facsimile: 
(301)  402-0220;  Email: 
mccuepat@mail.nih.gov. 

SUPPLEMENTARY  INFORMATION:  These 
inventions  concern,  i)  compositions  and 
methods  for  targeted  delivery  of 
inhibitory  nucleic  acids  to  cells  using  a 
cell  surface  receptor  ligand  targeting 
domain  and  an  inhibitory 
oligonucleotide-binding  domain  to 
efficiently  deliver  the  antisense  nucleic 
acid  to  cells  that  expresses  the  cell 
surface  receptor  that  binds  the  ligand,  ii) 
compositions  that  potently  and 
selectively  interfere  with  dimerization 
of  interleukin-10  and  binding  of  this 
protein  to  its  receptor,  and  iii) 
compositions  that  inhibit  deltal33p53,  a 
natural  variant  nucleic  acid  of  tumor 
suppressor  protein  53  (p53)  that  inhibits 
p5 3-dependent  cell  senescence. 

The  prospective  exclusive  evaluation 
option  license  is  being  considered  under 
the  small  business  initiative  launched 
on  1  October  2011,  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  Part  404.7.  The 
prospective  exclusive  evaluation  option 
license,  and  a  subsequent  exclusive 
commercialization  license,  may  be 
granted  unless  the  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  Part  404.7 
within  fifteen  (15)  days  firom  the  date  of 
this  published  notice. 

Complete  applications  for  a  license  in 
the  field  of  use  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  grant  of  the  contemplated  exclusive 
evaluation  option  license.  Comments 
and  objections  submitted  to  this  notice 
will  not  be  made  available  for  public 
inspection  and,  to  the  extent  permitted 
by  law,  will  not  be  released  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552. 

Dated:  October  9,  2012. 

Richard  U.  Rodriguez, 

Director,  Division  of  Technology  Development 
Sr  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 

[FR  Doc.  2012-25170  Filed  10-12-12;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

[Docket  No.  DHS-201 2-0056] 

National  Infrastructure  Advisory 
Council 

AGENCY:  National  Protection  and 
Programs  Directorate,  DHS. 

ACTION:  Committee  Management;  Notice 
of  an  open  Federal  Advisory  Committee 
Meeting. 

SUMMARY:  The  National  Infrastructure 
Advisory  Council  (NIAC)  will  meet 
Tuesday,  October  16,  2012,  at  the 
United  States  Access  Board,  1331  F 
Street  NW.,  Suite  800,  Washington,  DC 
20004.  The  meeting  will  be  open  to  the 
public. 

DATES:  The  NIAC  will  meet  Tuesday, 
October  16,  2012,  from  1:30  p.m.  to  4:30 
p.m.  The  meeting  may  close  early  if  the 
committee  has  completed  its  business. 
For  additional  information,  please 
consult  the  NIAC  Web  site, 
ww'w.dhs.gov/NIAC,  or  contact  the  NIAC 
Secretariat  by  phone  at  (703)  235-2888 
or  by  email  at  NIAC@hq.dhs.gov. 
ADDRESSES:  United  States  Access  Board, 
1331  F  Street  NW.,  Suite  800, 
Washington,  DC  20004. 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT, 
below  as  soon  as  possible. 

To  facilitate  public  participation,  we 
are  inviting  public  comment  on  the 
issues  to  be  considered  by  the  Council 
as  listed  in  the  SUMMARY  section  below. 
Comments  must  be  submitted  in  writing 
no  later  than  October  11,  2012,  and 
must  be  identified  by  “DHS-2012- 
0056”  and  may  be  submitted  by  any  one 
of  the  following  methods: 

•  Federal  eRuIemaking  Portal: 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  written 
comments. 

•  Email:  NIAC@hq.dhs.gov.  Include 
the  docket  number  in  the  subject  line  of 
the  message. 

•  Fax;  (703)  603-5098. 

•  Mail:  Nancy  Wong,  National 
Protection  and  Programs  Directorate, 
Department  of  Homeland  Security,  245 
Murray  Lane  SW.,  Mail  Stop  0607, 
Arlington,  VA  20598-0607. 

Instructions:  All  written  submissions 
received  must  include  the  words 
“Department  of  Homeland  Security” 
and  the  docket  number  for  this  action. 
Written  comments  received  will  be 
posted  without  alteration  at 
www.reguIations.gov,  including  any 
personal  information  provided. 
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Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received  by  the  NIAC,  go  to 
w'ww.regulations.gov. 

Members  of  the  public  will  have  an 
opportunity  to  provide  oral  comments 
after  the  presentation  of  the  report  from 
the  Regional  Resilience  Working  Group. 
We  request  that  comments  be  limited  to 
the  issues  listed  in  the  meeting  agenda 
and  previous  NIAC  studies.  All  previous 
NIAC  studies  can  be  located  at 
w\\rvK\dhs.gov/NIAC.  Relevant  public 
comments  may  be  submitted  in  writing 
or  presented  in  person  for  the  Council 
to  consider.  Comments  received  by 
Nancy  Wong  after  October  11,  2012,  will 
still  be  accepted  and  reviewed  by  the 
members,  but  not  necessarily  by  the 
time  of  the  meeting.  In-person 
presentations  will  be  limited  to  3 
minutes  per  speaker,  with  no  more  than 
30  minutes  for  all  speakers.  Parties 
interested  in  making  i«-person 
comments  should  register  no  later  than 
15  minutes  prior  to  the  beginning  of  the 
meeting  at  the  meeting  location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Wong,  National  Infrastructure 
Advisory  Council  Designated  Federal 
Officer,  Department  of  Homeland 
Security, 'telephone  (703)  235-2888. 
SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
(Pub.  L.  92-463).  The  NIAC  shall 
provide  the  President  through  the 
Secretary  of  Homeland  Security  with 
advice  on  the  security  of  the  critical 
infrastructure  sectors  and  their 
information  systems. 

The  NIAC  will  meet  to  discuss  issues 
relevant  to  the  protection  of  critical 
infrastructure  as  directed  by  the 
President.  At  this  meeting,  the  Council 
will  receive  and  discuss  a  presentation 
from  the  NIAC  Regional  Resilience 
Working  Group  documenting  their  work 
to  date  on  the  Regional  Resilience 
Study,  which  includes  the  role  and 
impact  of  critical  infrastructure  on 
regional  resiliency,  best  regional 
practices  and  models,  and  the 
contribution  of  public  private 
partnerships.  The  presentation  will  be 
posted  no  later  than  one  week  prior  to 
the  meeting  on  the  Council’s  public 
Web  page  on  www.dhs.gov/NlAC.  The 
Council  will  review  and  discuss  the 
findings  of  the  Working  Group.  Federal 
officials  will  provide  further  direction  to 
the  Council  on  the  scope  of  the  Working 
•  Group’s  study. 

The  Federal  Advisory  Committee  Act 
requires  that  notices  of  meetings  of 
advisory  committees  be  announced  in 
the  Federal  Register  15  days  prior  to  the 
meeting  date. 


This  notice  of  the  NIAC  meeting  is 
published  in  the  Federal  Register  with 
less  than  15  days  notice  due  to  the 
complexity  of  the  issues  within  the 
current  study.  Due  to  the  complexities, 
the  NIAC  Working  Group  was  not  able 
to  complete  the  interim  finding  of  the 
report  within  this  aggressive  time  line. 
Waiting  for  the  full  15  day  notice  period 
to  conduct  the  meeting  will  delay  the 
discussion  of  the  report.  In  order  to  not 
delay  the  continuation  of  this  important 
study,  this  meeting  is  being  announced 
with  less  than  15  days  notice. 

Meeting  Agenda 

I.  Opening  of  Meeting 

II.  Roll  Call  of  Members 

III.  Opening  Remarks  and  Introductions 

IV.  Approval  of  July  17,  2012,  minutes 

V.  NIAC  Presentation  on  Regional 

Resilience  Working  Group 

VI.  Public  Comment:  Discussion 

Limited  to  Meeting  Agenda  Items 
and  Previous  NIAC  Studies 

VII.  Closing  Remarks 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  NIAC  Secretariat  at 
(703)  235-2888  as  soon  as  possible. 

Dated:  October  3,  2012. 

Nancy  Wong, 

Designated  Federal  Officer  for  the  NIAC. 

(FR  Doc.  2012-25176  Filed  10-12-12;  8:45  am] 

BILLING  CODE  9110-9P-P 

DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R4-ES-201 2-N236; 

FXES1 1 1 30400(K)OEA-1 23-FF04EF1 000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Receipt  of  Application  for 
incidental  Take  Permit;  Availability  of 
Proposed  Low-Effect  Habitat 
Conservation  Plan;  Primax  Properties, 
LLC,  Lake  County,  FL 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability:  request 
for  comment/information. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  have  received  an 
application  from  Primax  Properties,  LLC 
(applicant),  for  an  incidental  take  permit 
(ITP).  The  applicant  requests  a  5-year 
ITP  under  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  We  request 
public  comment  on  the  permit 
application  (#TE83714A-0)  and 


accompanying  proposed  habitat 
conservation  plan  (HCP),  as  well  as  on 
our  preliminary  determination  that  the 
plan  qualifies  as  low-effect  under  the 
National  Environmental  Policy  Act 
(NEPA).  To  make  this  determination,  we 
used  our  environmental  action 
statement  and  low-effect  screening  form, 
which  are  also  available  for  review. 
DATES:  To  ensure  consideration,  please 
send  your  written  comments  by 
November  14,  2012. 

ADDRESSES:  If  you  wish  to  review  the 
application  and  HCP,  you  may  request 
documents  by  email,  U.S.  mail,  or 
phone  (see  below).  These  documents  are 
also  available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  office  below.  Send  your 
comments  or  requests  by  any  one  of  the 
following  methods. 

Email:  nortbfIorida@fws.gov.  Use 
“Attn:  Permit  number  'rE83714A-0’’  as 
your  message  subject  line. 

Fax:  David  L.  Hankla,  Field 
Supervi.sor,  (904)  731-3045,  Attn.: 

Permit  number  TE83714A-0. 

U.S.  mail:  David  L.  Hankla.  Field 
Supervisor,  Jacksonville  Ecological 
Services  Field  Office,  Attn:  Permit 
number  TE83714A-0,  U.S.  Fish  and 
Wildlife  Service,  7915  Baymeadows 
Way,  Suite  200,  Jacksonville,  FL  32256. 

In-person  drop-off:  You  may  drop  off 
information  during  regular  business 
hours  at  the  above  office  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Erin 
M.  Gawera,  telephone:  (904)  731-3121; 
email:  erin_gawera@fws.gov. 
SUPPLEMENTARY  INFORMATION:' 

Background 

Section  9  of  the  Act  (16  U.S.C.  1531 
et  seq.)  and  our  implementing  Federal 
regulations  in  the  Code  of  Federal 
Regulations  (CFR)  at  50  CFR  part  17 
prohibit  the  “take”  of  fish  or  wildlife 
species  listed  as  endangered  or 
threatened.  Take  of  listed  fish  or 
wildlife  is  defined  under  the  Act  as  “to 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  capture,  or  collect,  or 
to  attempt  to  engage  in  any  such 
conduct”  (16  U.S.C.  1532).  However, 
under  limited  circumstances,  we  issue 
permits  to  authorize  incidental  take — 
i.e.,  take  that  is  incidental  to,  and  not 
the  purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity. 

Regulations  governing  incidental  take 
permits  for  threatened  and  endangered 
species  are  at  50  CFR  17.32  and  17.22, 
respectively.  The  Act’s  take  prohibitions 
do  not  apply  to  federally  listed  plants 
on  private  lands  unless  such  take  would 
violate  State  law.  In  addition  to  meeting 
other  criteria,  an  incidental  take 
permit’s  proposed  actions  must  not 
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jeopardize  the  existence  of  federally 
listed  fish,  wildlife,  or  plants. 

Applicant’s  Proposal 

The  applicant  is  requesting  take  of 
approximately  3.57  ac  of  occupied  sand 
skink  foraging  and  sheltering  habitat 
incidental  to  construction  of  a 
commercial  development,  and  seeks  a  5- 
year  permit.  The  3.92-ac  project  site  is 
located  on  21.28-ac  parcel  #19-22-25- 
000100005200  within  Section  19, 
Township  22  South,  Range  25  East,  Lake 
County,  Florida.  The  applicant  proposes 
to  mitigate  for  the  take  of  the  sand  skink 
by  the  purchase  of  7.14  mitigation 
credits  within  the  Hatchineha  Ranch 
Conservation  Bank. 

Our  Preliminary  Determination 

We  have  determined  that  the 
applicant’s  proposal,  including  the 
proposed  mitigation  and  minimization 
measures,  would  have  minor  or 
negligible  effects  on  the  species  covered 
in  the  HCP.  Therefore,  we  determined 
that  the  ITP  is  a  “low-effect”  project  and 
qualifies  for  categorical  exclusion  under 
the  National  Environmental  Policy  Act 
(NEPA),  as  provided  by  the  Department 
of  the  Interior  Manual  (516  DM  2. 
Appendix  1  and  516  DM  6  Appendix  1). 
A  low-effect  HCP  is  one  involving  (1) 
minor  or  negligible  effects  on  federally 
listed  or  candidate  species  and  their 
habitats,  and  (2)  minor  or  negligible 
effects  bn  other  environmental  values  or 
resources. 

Next  Steps 

We  will  evaluate  the  HCP  and 
comments  we  receive  to  determine 
whether  the  ITP  application  meets  the 
requirements  of  section  10(a)  of  the  Act 
(16  U.S.C.  1531  et  seq.).  If  we  determine 
that  the  application  meets  these 
requirements,  we  will  issue  ITP 
#TE83714A-0.  We  will  also  evaluate 
whether  issuance  of  the  section 
10(a)(1)(B)  ITP  complies  with  section  7 
of  the  Act  by  conducting  an  intra- 
Service  section  7  consultation.  We  will 
use  the  results  of  this  consultation,  in 
combination  with  the  above  findings,  in 
our  final  analysis  to  determine  whether 
or  not  to  issue  the  ITP.  If  the 
requirements  are  met,  we  will  issue  the 
permit  to  the  applicant. 

Public  Comments 

If  you  wish  to  comment  on  the  permit 
application,  HCP,  and  associated 
documents,  you  may  submit  comments 
by  any  one  of  the  methods  in 

ADDRESSES. 

Public  Availability  of  Comments 

Before  including  your  address,  phone 
number,  email  address,  or  other 


personal  identifying  information  in  your 
comments,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  ypur  personal  identifying 
information  fi:om  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Authority 

We  provide  this  notice  under  Section 
10  of  the  Act  and  NEPA  regulations  (40 
CFR  1506.6). 

Dated:  October  5,  2012. 

David  L.  Hankla,  * 

Field  Supervisor,  Jacksonville  Field  Office, 
Southeast  Region. 

(FR  Doc.  2012-25299  Filed  10-12-12;  8:45  am] 
BILLING  CODE  4310-5&-P 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

[GX13GG0099500001 

Scientific  Earthquake  Studies  Advisory 
Committee 

agency:  U.S.  Geological  Survey. 

ACTION:  Notice  of  Meeting. 


SUMMARY:  Pursuant  to  Public  Law  106- 
503,  the  Scientific  Earthquake  Studies 
Advisory  Committee  (SESAC)  will  hold 
its  next  meeting  on  the  campus  of  the 
Colorado  School  of  Mines,  Ballroom  B, 
in  Golden,  Colorado.  The  Committee  is 
comprised  of  members  from  academia, 
industry,  and  State  government.  The 
Committee  shall  advise  the  Director  of 
the  U.S.  Geological  Survey  (USGS)  on 
matters  relating  to  the  USGS’s 
participation  in  the  National  Earthquake 
Hazards  Reduction  Program. 

The  Committee  will  receive  reports  on 
the  status  of  activities  of  the  Program 
and  progress  toward  Program  goals  and 
objectives.  The  Committee  will  assess 
this  information  and  provide  guidance 
on  the  future  undertakings  and  direction 
of  the  Earthquake  HazcU’ds  Program. 

Meetings  of  the  Scientific  Earthquake 
Studies  Advisory  Committee  are  open  to 
the  public. 

DATES:  October  29,  2012,  commencing  at 
8:30  a.m.  and  adjourning  at  Noon  on 
October  30,  2012. 

Contact;  Dr.  William  Leith,  U.S. 
Geological  Survey,  MS  905, 12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
20192,  (703)  648-6786,  wleith@usgs.gov. 


Dated;  October  9,  2012. 

David  Newman, 

Federal  Liaison. 

[FR  Doc.  2012-25159  Filed  10-12-12;  8:45  am] 

BILLING  CODE  4311-AM-P 


DEPARTMENT  OF  THE  INTERIOR  * 

Bureau  of  Indian  Affairs 

Land  Acquisitions:  Mandan,  Hidatsa, 
and  Arikara  Nation 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Assistant  Secretary — 
Indian  Affairs  made  a  final  agency 
determination  to  acquire  approximately 
468.39  acres  of  land  into  trust  for  the 
Mandan,  Hidatsa,  and  Arikara  Nation 
(MHA  Nation)  on  October  10,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Mann-Klager,  Bureau  of  Indian 
Affairs,  Division  of  Natural  Resources, 
115  Fourth  Ave  Southeast,  Suite  400, 
Aberdeen,  South  Dakota  57401;  phone: 
(605)  226-7621;  email:  diane.mann- 
klager@bia  .gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  Departmental 
Manual  8.1  and  is  published  to  comply 
with  the  requirements  of  25  CFR 
151.12(b)  that  notice  be  given  to  the 
public  of  the  Secretary’s  decision  to 
acquire  land  in  trust  at  least  30  days 
prior  to  signatory  acceptance  of  the  land 
into  trust.  The  purpose  of  the  30-day 
waiting  period  in  25  CFR  151.12(b)  is  to 
afford  interested  parties  the  opportunity 
to  seek  judicial  review  of  final 
administrative  decisions  to  take  land  in 
trust  for  Indian  tribes  and  individual 
Indians  before  transfer  of  title  to  the 
property  occurs. 

On  October  10,  2012,  the  Assistant 
Secretary — Indian  Affairs  decided  to 
accept  approximately  468.39  acres  of 
land  into  trust  for  the  MHA  Nation: 
under  the  authority  of  the  Indian 
Reorgcmization  Act  of  1934,  25  U.S.C. 
465.  The  parcel  is  located  on  the  Fort 
Berthold  reservation,  in  Ward  County, 
North  Dakota,  and  is  located  in  the 
northeast  comer  of  the  Fort  Berthold 
Indian  Reservation  west  of  Makoti, 
North  Dakota,  in  NV2  of  Section  19  and 
NWV4  of  Section  20  of  Township  152 
North,  Range  87  West,  5th  Principal 
Meridian.  The  MHA  Nation  proposes  to 
use  the  property  to  constmct  and 
operate  a  new  “Clean  Fuels  Refinery” 
and' grow  forage  for  buffalo. 
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Dated;  October  10,  2012. 

Kevin  K.  Washburn, 

Assistant  Secretary — Indian  Affairs. 

|FR  Doc.  2012-25255  Filed  10-11-12;  8:45  am) 
BILUNG  CODE  4310-4N-r> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLW035000.L1 4300000.FR00O0] 

Renewal  of  Approved  Information 
Collection 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  30-day  notice  and  request  for 
comments. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  submitted  an 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  to  continue  the  collection  of 
information  from  applicants  for  a  land 
patent  under  the  Color-of-Title  Act.  The 
Office  of  Management  and  Budget 
(OMB)  previously  approved  this 
information  collection  activity,  and 
assigned  it  control  number  1004-0029. 
OATES:  The  OMB  is  required  to  respond 
to  this  information  collection  request 
within  60  days  but  may  respond  after  30 
days.  For  maximum  consideration, 
uTitten  comments  should  be  received 
on  or  before  November  14,  2012. 
ADDRESSES:  Please  submit  comments 
directly  to  the  Desk  Officer  for  the 
Department  of  the  Interior  (OMB  #1004- 
0029),  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  fax  202-395-5806, 
or  by  electronic  mail  at 
oira_docket@omb.eop.gov.  Please 
provide  a  copy  of  your  comments  to  the 
BLM.  You  may  do  so  via  mail,  fax,  or 
electronic  mail. 

Mail:  U.S,  Department  of  the  Interior, 
Bureau  of  Land  Management,  1849  C 
Street  NW.,  Room  2134LM,  Attention: 
Jean  Sonneman,  Washington,  DC  20240. 

Fax:  to  Jean  Sonneman  at  202-245- 
0050. 

Electronic  mail: 
fean_Sonneman@blm.gov. 


Please  indicate  “Attn:  1004-0029” 
regardless  of  the  form  of  your 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Holdren,  at  202-912-7335.  Persons  who 
use  a  telecommunication  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339,  to  leave  a  message  for 
Mr.  Holdren.  You  may  also  review  the 
information  collection  request  online  at 
http://www.reginfo.gov/pubIic/do/ 
PRAMain. 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act  (44  U.S.C. 
3501-3521)  and  OMB  regulations  at  5 
CFR  part  1320  provide  that  an  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Until  OMB  approves  a  collection  of 
information,  you  are  not  obligated  to 
respond.  In  order  to  obtain  and  renew 
an  OMB  control  number.  Federal 
agencies  are  required  to  seek  public 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)  and  1320.12(a)). 

As  required  at  5  CFR  1320.8(d),  the 
BLM  published  a  60-day  notice  in  the 
Federal  Register  on  June  13,  2012  (77 
FR  35420),  and  the  comment  period 
ended  August  13,  2012.  The  BLM 
received  no  comments.  The  BLM  now 
requests  comments  on  the  following 
subjects: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility: 

2.  The  accuracy  of  the  BLM’s  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected:  and 

4.  How  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. . 

Please  send  comments  as  directed 
under  ADDRESSES  and  DATES.  Please 
refer  to  OMB  control  number  1004-0029 


in  your  correspondence.  Before 
including  your  address,  phone  number, 
email  address,  or  other  personal 
identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

The  following  information  is  provided 
for  the  information  collection: 

Title:  Color-of-Title  Application  (43 
CFR  Subparts  2540  and  2541). 

Forms: 

•  Form  2540-1,  Color-of-Title 
Application; 

•  Form  2540-2,  Color-of-Title 
Conveyances  Affecting  Color  or  Claim  of 
Title;  and 

•  Form  2540-3,  Color-of-Title  Tax 
Levy  and  Payment  Record. 

OMB  Control  Number:  1004-0029. 

Abstract:  The  Color-of-Title  Act  (43 
U.S.C.  1068, 1068a,  and  1068b)  provides 
for  the  issuance  of  a  land  patent  to  a 
tract  of  public  land  of  up  to  160  acres, 
where  the  claimant  shows  peaceful, 
adverse  possession  of  the  tract  in  good 
faith  for  more  than  20  years,  as  well  as 
sufficient  improvement  or  cultivation  of 
the  land.  The  information  covered  in 
this  submission  enables  the  BLM  to 
determine  whether  or  not  such  a 
claimant  has  made  a  showing  that  is 
sufficient  uiider  the  pertinent  statutory 
and  regulatory  criteria. 

Frequency  of  Collection:  Once. 

Estimated  Number  and  Description  of 
Respondents  Annually:  8  individuals,  1 
group,  and  1  association,  which  seek 
title  to  public  land  on  the  basis  of 
adverse  possession. 

Estimated  Reporting  and 
Recordkeeping  “Hour”  Burden 
Annually:  30  hours. 

Estimated  Reporting  and 
Recordkeeping  “Non-Hour  Cost” 
Burden: $100. 

The  following  table  details  the 
individual  components  and  respective 
hour  burdens  of  this  information 
collection  request: 


A.  1 

Type  of  response 

B. 

Number  of 
responses 

1 

c.  i 

Hours  per 
response 

D. 

T  otal  hours 
(Column  B  x 
Column  C) 

Color-of-Title  Application/Individuals  . 

1 

8 

3 

24 

Color-of-Title  Application/Groups . . . 

1 

3 

i  3 

Color-of-Title  Application/Corporations . 

1 

3 

3 

Totals . . 

10 

30 
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lean  Sonneman, 

Bureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 

IFR  Doc.  2012-25287  Filed  10-12-12;  8:45  am) 
BILUNG  CODE  4310-B4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLNVS03000.  L51010000.EROOOO. 
LVRWF1204100;  N-85801,  N-89530,  N- 
90050,  and  N-90823;  M0«4500039783;  TAS: 
14X5017] 

Notice  of  Availability  of  the  Draft 
Supplemental  Environmental  Impact 
Statement  and  the  Draft  Resource 
Management  Plan  Amendment  for  the 
Proposed  Silver  State  Solar  South 
Project  in  Clark  County  Near  Primm, 

NV 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (NEPA),  and  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  as  amended,  the  Bureau  of 
Land  Management  (BLM)  has  prepared 
a  Draft  Supplemental  Environmental 
Impact  Statement  (EIS)  and  a  Draft 
Resource  Management  Plan  (RMP) 
Amendment  for  the  proposed  Silv'er 
State  Solar  South  Project  located  on 
public  lands  east  of  Primm,  Nevada,  and 
by  this  notice  is  announcing  the 
opening  of  the  comment  period. 

DATES:  To  ensure  that  comments  will  be 
considered,  the  BLM  must  receive 
written  comments  on  the  Draft 
Supplementary  EIS  and  the  Draft  RMP 
Amendment  within  90  days  following 
the  date  the  Environmental  Protection 
Agency  publishes  its  Notice  of 
Availability  in  the  Federal  Register.  The 
BLM  will  announce  future  meetings  or 
hearings  and  any  other  public 
involvement  activities  at  least  15  days 
in  advance  through  public  notices, 
media  releases,  and/or  mailings. 
ADDRESSES:  You  may  submit  comments 
related  to  the  Silver  State  Solar  South 
Project  by  any  of  the  following  methods: 

•  Web  site:  http://wu'W'.b]m.gov/nv/st/ 
en/fo/\vfo/blm  programs/ energy / 
SiIver_State_SoIar_South.html. 

•  Email: 

SiIverStateSouthEIS@bIm.gov. 

•  Fax:  702-515-5155,  attention 
Gregory  Helseth. 

•  Mail:  Bureau  of  Land  Management, 
Las  Vegas  Field  Office,  Attn:  Gregory 
Helseth,  4701  North  Torrey  Pines  Drive, 
Las  Vegas,  NV  89130-2301. 


Copies  of  the  Silver  State  Solar  South 
Project  Draft  Supplemental  EIS  and  the 
Draft  RMP  Amendment  are  available  in 
the  BLM  Southern  Nevada  District 
Office  at  the  above  address  and  on  the 
project  Web  site. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gregory  Helseth,  Renewable  Energy 
Project  Manager,  at  702-515-5173;  or 
address  4701  North  Torrey  Pines  Drive, 
Las  Vegas,  Nevada  89130-2301;  or  email 
ghelseth@blm.gov.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
above  individual.  You  will  receive  a 
reply  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  Silver 
State  Solar,  LLC,  has  submitted  a  right- 
of-way  (ROW)  application  for  the 
construction,  operation,  maintenance, 
and  termination  of  a  solar  energy 
generation  facility  on  13,183  acres  of 
public  land  east  of  Primm,  Nevada.  The 
ROW  application  is  assigned  BLM  case 
number  N-89530.  This  application 
expands  on  the  previously  considered 
ROW  application  N-85801.  The 
proposed  solar  energy  project  would 
consist  of  photovoltaic  (PV)  panels  and 
related  infrastructure  ROW 
appurtenances,  including  a  substation 
and  switchyard  facilities,  and  would 
produce  about  350  megawatts  (MW)  of 
electricity.  The  solar  field  and 
infrastructure  would  consist  of  single¬ 
axis  tracker  systems  or  fixed  panels,  an 
underground  and  overhead  electrical 
power  collection  system,  two  step-up 
transformers,  230  kilovolt  (kV)  and  220 
kV  transmission  lines,  an  operation  and 
maintenance  area,  a  switchyard,  paved 
access  and  maintenance  roads,  flood 
and  drainage  controls,  and  a  fire  break. 

The  Silver  State  Solar  South  Project 
Draft  Supplemental  EIS  will  address  the 
new  application  N-89530  and  update  as 
•  necessary  the  consideration  of  N-85801, 
which  was  initially  analyzed  in  the 
Final  EIS  for  the  Silver  State  Solar  North 
Project.  The  approved  Silver  State  Solar 
North  Project  did  not  authorize  ROW 
application  N-85801.  The  BLM 
approved  a  Record  of  Decision  on 
October  12,  2010,  for  the  Silver  State 
Solar  North  Project  and  authorized 
ROW  N-85077  for  the  construction  and 
operation  of  a  50  MW  PV  solar  energy 
facility  on  618  acres  of  BLM 
administered  lands  adjacent  to  the 
Silver  State  South  project  area.  The 
application  for  N-85801  is  now 
included  as  part  of  the  Silver  State  Solar 
South  Project,  along  with  ROW 


application  N-89530.  If  the  BLM 
approves  ROW  application  N-89530, 
the  BLM  will  also  need  to  amend  the 
October  1998  Las  Vegas  RMP  to  address 
proposed  changes  in  land  and  resource 
use  within  the  Jean  Lake/Roach  Lake 
Special  Recreation  Management  Area 
(SRMA). 

The  Draft  Supplemental  EIS  analyzes 
the  site-specific  impacts  on  air  quality, 
biological  resources,  cultural  resources, 
special  designations  (SRMA),  water 
resources,  and  geological  resources  and 
hazards.  The  document  will  also 
analyze  land  and  airspace  use,  noise, 
paleontological  resources,  public  health, 
socioeconomics,  soils,  traffic  and 
transportation,  visual  resources, 
wilderness  characteristics,  waste 
management,  worker  safety,  fire 
protection,  and  hazardous  materials 
handling:  as  well  as  facility-design 
engineering,  efficiency,  reliability, 
transmission-system  engineering, 
transmission  line  safety,  and  nuisance 
issues. 

By  this  notice,  the  BLM  is  complying 
with  requirements  in  43  CFR  1610.2(c) 
to  notify  the  public  of  potential 
amendments  to  land  use  plans.  The 
BLM  will  integrate  the  land  use 
planning  process  with  the  NEPA 
process  for  this  project.  Besides  the 
SRMA,  the  BLM  will  consider 
additional  plan  amendments  to  the  Las 
Vegas  RMP,  including  a  proposed 
nomination  for  an  Area  of  Critical 
Environmental  Concern  (ACEC)  within 
the  Ivanpah  Valley  and  a  Visual 
Resource  Management  (VRM)  change 
within  the  project  boundary  from  Class 
III  to  Class  IV. 

As  required  by  43  C.F.R.  1610.7-2(b), 
the  BLM  is  also  taking  public  comments 
on  the  proposed  ACEC.  In  order  to 
adequately  protect  the  relevant  and 
important  values  in  the  proposed 
40,180-acre  ACEC,  the  BLM  is 
evaluating  whether  to  impose  the 
following  new  restrictions: 

o  Retaining  the  lands  in  Federal 
ownership: 

o  Allowing  facilities  that  provide 
resource  protection; 

o  Enhancing  the  relevant  and 
important  (R&I)  values  and/or 
addressing  human  health  and  safety  on 
a  case-by-case  basis; 

o  Imposing  a  linear  ROW  avoidance 
restriction; 

o  Excluding  large  site-type  ROWs 
(greater  than  5  acres): 

3  Restoring  temporary  disturbances 
to  meet  the  standard  BLM  restoration 
standards;  and 

o  Allowing  land  use  authorizations 
and  small  site-type  ROWs  (5  acres  or 
less)  on  a  case-%-case  basis. 


62526 


Federal  Register/ Vol.  77,  No.  199 /Monday,  October  15,  2012 /Notices 


The  proposed  ACEC  would  be  open  to 
locatable  mineral  development  and 
closed  to  solid  leasable  mineral 
development.  Fluid  leasable  mineral 
development  would  be  allowed  with 
controlled  surface  use  restrictions;  the 
BLM  may  require  that  a  proposed 
facility  or  activity  be  relocated  by  more 
than  200  meters  from  a  proposed 
location  as  necessary  to  achieve  the 
desired  level  of  resource  protection. 
Saleable  mineral  disposals  that  provide 
resource  protection,  enhancement  of  the 
R&I  values  and/or  address  human  health 
and  safety  would  be  allowed  on  a  case- 
by-case  basis. 

The  proposed  ACEC  would  be  closed 
to  livestock  grazing. 

The  BLM  would  limit  development  of 
recreation  facilities  to  those  necessary 
for  resource  protection  only.  Off- 
highway  vehicle  (OHV)  use  would  be 
limited  to  designated  routes,  and 
permitted  non-speed  recreation 
activities  in  the  ACEC  would  require  a 
desert  tortoise  spotter  during  the 
tortoise  active  season.  In  addition,  the 
BLM  would  monitor  the  activities  to 
ensure  tortoises  are  not  affected. 

For  sensitive  species,  the  BLM  would 
allow  prescribed  fire  use  to  meet 
resource  objectives  and  habitat 
enhancement  purposes  in  appropriate 
areas  to  support  habitat  recovery 
objectives  and  allow  use  of  approved 
herbicides  following  ground-disturbing 
activities  in  order  to  implement  invasive 
species  control  methods  and  support 
habitat  recovery  objectives.  Military 
maneuvers  would  not  be  authorized. 
Activities  that  result  in  loss  or 
degradation  of  tortoise  habitat  would 
require  reclamation  so  that  pre¬ 
disturbance  conditions  may  be  reached 
within  a  reasonable  time  frame; 
reclamation  may  include,  but  is  not 
limited  to,  salvaging  and  transplanting 
cactus  and  yucca,  recontouring  of  the 
area,  scarifying  compacted  soil,  adding 
soil  amendments,  seeding,  and 
transplanting  of  seedling  shrubs. 
Subsequent  seeding  or  transplanting 
efforts  may  be  required  if  monitoring 
indicates  that  the  original  effort  was  not 
successful.  Alternative  B  and  C  would 
not  designate  an  ACEC;  however,  the 
BLM  would  manage  the  area  as  part  of 
an  SRMA. 

The  visual  resource  class  change  from 
Class  III  to  Class  FV  would  only  apply 
to  the  project  site  and  applies  to 
alternatives  B,  C  and  D. 

The  BLM  will  use  and  coordinate  the 
NEPA  •comment  process  to  satisfy  the 
public  involvement  process  for  Section 
106  of  the  National  Historic 
Preservation  Act  (16  U.S.C.  470(f))  as 
provided  for  in  36  CFR  800.2(d)(3). 
Native  American  tribal  consultations 


have  been  conducted  in  accordance 
with  policy.  Tribal  concerns  have  been 
given  due  consideration,  including 
impacts  on  Indian  trust  assets. 

The  Draft  Supplemental  EIS  analyzes 
four  alternatives,  including  the  no 
action  alternative  (Alternative  A)  and 
three  action  alternatives.  Alternative  B 
is  Silver  State’s  original  proposal  (as 
described  in  its  Plan  of  Development 
dated  July  2011).  This  alternative  was 
introduced  in  initial  scoping  meetings 
and  does  not  include  perimeter  roads. 
Alternative  B  would  disturb  up  to  3,855 
acres  of  Federal  land.  Alternative  C 
would  disturb  up  to  2,515  acres  of 
Federal  lands,  and  includes  the  project 
layout  for  Phases  II  and  III  that  was 
previously  evaluated  in  the  2010  Final 
EIS.  Alternative  D  would  disturb  up  to 
3,091  acres  of  Federal  land  and  is  a 
modified  layout  of  Silver  State’s  original 
proposal  (Alternative  B  above)  to  allow 
access  through  a  historically  used 
recreation  route. 

The  BLM  is  required  to  select  a 
preferred  alternative  for  the  RMP 
amendment;  this  decision  is  separate 
from  whether  a  preferred  alternative  is 
identified  for  the  proposed  project.  The 
BLM  preferred  alternative  for  the  RMP 
amendment  identified  in  the  Draft 
Supplemental  EIS  is  to  (1)  Reduce  the 
acreage  of  the  SRMA  by  the  project 
footprint  (if  approved)  and  (2)  To 
change  the  VRM  class  from  VRM  Class 
III  to  IV  for  the  project  footprint  (if 
approved).  There  is  no  BLM  preferred 
project  alternative  identified  in  the  Draft 
Supplemental  EIS  so  that  the  BLM  can 
make  best  use  of  public  input  to  reach 
an  informed  decision.  Formal  scoping 
for  the  project  occurred  from  September 
1  to  October  31,  2011  (74  FR  31306). 

The  BLM  received  a  total  of  55  comment 
submissions  during  the  scoping  period, 
identifying  201  issues.  The  comments 
identified  concerns  in  a  broad  range  of 
categories,  including  OHV  access; 
recreation;  socioeconomic  resources; 
federally  listed  species  and  their  habitat, 
including  desert  tortoise  habitat  and 
rare  plants;  surface  water/storm  runoff; 
alternatives  for  analysis;  and  cumulative 
impacts. 

Maps  of  the  proposed  project  area  and 
the  alternatives  being  analyzed  in  the 
Draft  Supplemental  EIS  are  available  at 
the  BLM  Southern  Nevada  District 
Office  and  the  Southern  Nevada  BLM 
energy  Web  site  cited  above.  Please  note 
that  public  comments  and  information 
submitted  including  names,  street 
addresses,  and  email  addresses  of 
persons  who  submit  comments  will  be 
available  for  public  review  and 
disclosure  at  the  above  address  during 
regular  business  hours  (8  a.m.  to  4  p.m.). 


Monday  through  Friday,  except 
holidays. 

Before  including  your  address,  phone 
number,  email  address,  or  other 
personal  identifying  information  in  your 
comment,  you  should  be  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
be  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Authority:  40  CFR  1506.6,  40  CFR 
1506.10,  43  CFR  16. 

Vanessa  Hice, 

Assistant  Field  Manager,  Division  of  Lands. 
[FR  Doc.  2012-25288  Filed  10-12-12;  8:45  am] 

BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[LLMT926000-L1 4200000-B  JOOOO] 

Notice  of  Filing  of  Piats  of  Survey; 
South  Dakota 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  filing  of  plats  of 
survey. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  plat  of 
survey  of  the  lands  described  below  in 
the  BLM  Montana  State  Office,  Billings, 
Montana,  on  November  14,  2012. 

DATES:  Protests  of  the  survey  must  be 
filed  before  November  14,  2012  to  be 
considered. 

ADDRESSES:  Protests  of  the  survey 
should  be  sent  to  the  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management,  5001  Southgate  Drive, 
Billinas,  Montana  59101-4669. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Montoya,  Cadastral  Surveyor, 

-  Branch  of  Cadastral  Survey,  Bureau  of 
Land  Management,  5001  Southgate 
Drive,  Billings,  Montana  59101-4669, 
telephone  (406)  896-5124  or  (406)  896- 
5009,  Marvin_Montoya@bIm.gov. 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  to  contact  the 
above  individual  during  normal 
business  hours.  The  FIRS  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  question  with  the  above 
individual.  You  will  receive  a  reply 
during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  This 
survey  was  executed  at  the  request  of 
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the  Regional  Director,  Great  Plains 
Region,  Bureau  of  Indian  Affairs, 
Aberdeen,  South  Dakota,  and  was 
necessary  to  determine  individual  and 
tribal  trust  lands. 

The  lands  we  surveyed  are; 

Fifth  Principal  Meridian,  South  Dakota 
T.  127N.,R.  48  W. 

The  plat,  in  four  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  subdivisional  lines,  a  portion  of  the 
subdivision  of  sections  22  and  27,  and 
the  adjusted  original  meanders  of  Lake 
Traverse,  through  section  27,  and  the 
subdivision  of  sections  22  and  27, 
Township  127  North,  Range  48  West, 
Fifth  Principal  Meridian,  South  Dakota, 
was  accepted  September  27,  2012. 

We  will  place  a  copy  of  the  plat,  in 
four  sheets,  and  related  field  notes  we 
described  in  the  open  files.  They  will  be 
available  to  the  public  as  a  matter  of 
information.  If  the  BLM  receives  a 
protest  against  this  survey,  as  shown  on 
this  plat,  in  four  sheets,  prior  to  the  date 
of  the  official  filing,  we  will  stay  the 
filing  pending  our  consideration  of  the 
protest.  We  will  not  officially  file  this 
plat,  in  four  sheets,  until  the  day  after 
we  have  accepted  or  dismissed  all 
protests  and  they, have  become  final, 
including  decisions  or  appeals. 

Authority:  43  U.S.C.  Chap.  3. 

James  D.  Claflin, 

Chief  Cadastral  Surveyor,  Division  of 
Resources. 

[FR  Doc.  2012-25297  Filed  10-12-12;  8:45  am] 

BILLING  CODE  4310-DN-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLMT926000-L1 4200000-B  JOOOO] 

Notice  of  Filing  of  Plats  of  Survey; 
Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  filing  of  plats  of 
survey. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  plat  of 
survey  of  the  lands  described  below  in 
the  bLm  Montana  State  Office,  Billings, 
Montana,  on  November  14,  2012. 

DATES:  Protests  of  the  survey  must  be 
filed  before  November  14,  2012  to  be 
considered. 

ADDRESSES:  Protests  of  the  survey 
should  be  sent  to  the  Branch  of 
Cadastral  Surv'ey,  Bureau  of  Land 
Management,  5001  Southgate  Drive, 
Billings,  Montana  59101-4669. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Montoya,  Cadastral  Surveyor, 
Branch  of  Cadastral  Survey,  Bureau  of 
Land  Management,  5001  Southgate 
Drive,  Billings,  Montana  59101-4669, 
telephone  (406)  896-5124  or  (406)  896- 
5009,  Marvin_Montdya@blm.gov. 

Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  to  contact  the 
above  individual  during  normal 
business  hours.  The  FIRS  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  question  with  the  above 
individual.  You  will  receive  a  reply 
during  normal  business  hours. 

SUPPLEMENTARY  INFORMATION:  This 
survey  was  executed  at  the  request  of 
the  Regional  Director,  Bureau  of  Indian 
Affairs,  Rocky  Mountain  Region, 

Billings,  Montana  and  was  necessary  to 
determine  individual  and  tribal  trust 
lands. 

The  lands  we  surveyed  are: 

Principal  Meridian,  Montana 

T.  27  N.,  R.  54  E. 

The  plat,  in  four  sheets,  representing 
the  dependent  resurvey  of  portions  of 
the  north  boundary,  the  subdivisional 
lines,  the  subdivision  of  section  4,  and 
the  adjusted  original  meanders  of  the 
left  bank  of  the  Missouri  River, 
downstream,  through  section  4,  and  the 
subdivision  of  section  4,  and  the  survey 
of  a  portion  of  the  meanders  of  the 
present  left  bank,  downstream  through 
section  4,  Township  27  North,  Range  54 
East,  Principal  Meridian,  Montana,  was 
accepted  September  20,  2012. 

We  will  place  a  copy  of  the  plat,  in 
four  sheets,  and  related  field  notes  we 
described  in  the  open  files.  They  will  be 
available  to  the  public  as  a  matter  of 
information.  If  the  BLM  receives  a 
protest  against  this  survey,  as  shown  on 
■  this  plat,  in  four  sheets,  prior  to  the  date 
of  the  official  filing,  we  will  stay  the 
filing  pending  our  consideration  of  the 
protest.  We  will  not  officially  file  this 
plat,  in  four  sheets,  until  the  day  after 
we  have  accepted  or  dismissed  all 
protests  and  they  have  become  final, 
including  decisions  or  appeals. 

Authority:  43  U.S.C.  Chap.  3. 

James  D.  Claflin, 

Chief  Cadastral  Sun'eyor,  Division  of 
Resources. 

[FR  Doc.  2012-25296  Filed  10-12-12,  8:45  am) 
BILLING  CODE  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLMT926000-L1 4200000-B  JOOOO] 

Notice  of  Filing  of  Plats  of  Survey; 
Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  filing  of -plats  of 
survey. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  plat  of 
survey  of  the  lands  described  below  in 
the  BLM  Montana  State  Office,  Billings, 
Montana,  on  November  14,  2012. 

DATES:  Protests  of  the  survey  must  be 
filed  before  November  14,  2012  to  be 
considered. 

ADDRESSES:  Protests  of  the  survey 
should  be  sent  to  the  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management,  5001  Southgate  Drive, 
Billings,  Montana  59101-4669. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Montoya,  Cadastral  Surveyor, 
Branch  of  Cadastral  Survey,  Bureau  of 
Land  Management,  5001  Southgate 
Drive,  Billings,  Montana  59101-4669, 
telephone  (406)  896-5124  or  (406)  896- 
5009,  Marvin_Montoya@blm.gov. 

Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  to  contact  the 
above  individual  during  normal 
business  hours.  The  FIRS  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  question  with  the  above 
individual.  You  will  receive  a  reply 
during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  This 
survey  was  executed  at  the  request  of 
the  Regional  Director,  Bureau  of  Indian 
Affairs,  Rocky  Mountain  Region, 

Billings,  Montana,  and  was  necessary  to 
determine  boundaries  of  Federal 
(Bureau  of  Land  Management)  and  trust 
lands. 

The  lands  we  surveyed  are: 

Principal  Meridian,  Montana 
T.  25  N.,  R.  25  E. 

The  plat,  in  one  sheet,  representing  the 
dependent  resurvey  of  the  south  boundary  of 
the  Fort  Belknap  Indian  Reservation,  through 
Township  25  North,  Range  25  East,  Principal 
Meridian,  Montana,  was  accepted,  September 
26, 2012. 

We  will  place  a  copy  of  the  plat,  in 
one  sheet,  and  related  field  notes  we 
described  in  the  open  files.  They  will  be 
available  to  the  public  as  a  matter  of 
information.  If  the  BLM  receives  a 
protest  against  this  survey,  as  shown  on 
this  plat,  in  one  sheet,  prior  to  the  date 
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of  the  official  filing,  we  will  stay  the 
filing  pending  our  consideration  of  the 
protest.  We  will  not  officially  file  this 
plat,  in  one  sheet,  until  the  day  after  we 
have  accepted  or  dismissed  all  protests 
and  they  have  become  final,  including 
decisions  or  appeals. 

Authority:  43  U.S.C.  Chap.  3. 

James  D.  Claflin. 

Chief  Cadastral  Surveyor,  Division  of 
Resources. 

|FR  Doc.  2012-25244  Filed  10-12-12;  8:45  ami 
BaiJNG  CODE  4310-OH-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[LLMT926000-L1 4200000-BJ0000] 

Notice  of  Filing  of  Plats  of  Survey; 
Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  filing  of  plats  of 
survey. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  will  file  the  plat  of 
survey  of  the  lands  described  below  in 
the  BLM  Montana  State  Office,  Billings, 
Montana,  on  November  14,  2012. 

DATES:  Protests  of  the  survey  must  be 
filed  before  November  14,  2012  to  be 
considered. 

ADDRESSES:  Protests  of  the  survey 
should  be  sent  to  the  Branch  of 
Cadastral  Survey,  Bureau  of  Land 
Management,  5001  Southgate  Drive, 
Billings,  Montana  59101—4669. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  Montoya,  Cadastral  Surveyor, 
Branch  of  Cadastral  Survey,  Bureau  of 
Land  Management,  5001  Southgate 
Drive,  Billings,  Montana  59101—4669, 
telephone  (406)  896-5124  or  (406)  896- 
5009,  Marvin_Montoya@blm.gov. 
Persons  who  use  a  telecommunications 
device  for  the  deaf  (TDD)  may  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339  to  contact  the 
above  individual  during  normal 
business  hours.  The  FIRS  is  available  24 
hours  a  day,  7  days  a  week,  to  leave  a 
message  or  question  with  the  above 
individual.  You  will  receive  a  reply 
during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  This 
survey  was  executed  at  the  request  of 
the  Regional  Director,  Bureau  of  Indian 
Affairs,  Rocky  Mountain  Region, 
Billings,  Montana,  and  was  necessary  to 
determine  boundaries  of  Federal 
(Bureau  of  Land  Management)  and  trust 
lands. 

The  lands  we  surveyed  are: 


Principal  Meridian,  Montana 
T.  25  N.,  R.  26  E. 

The  plat,  in  one  sheet,  representing  the 
dependent  resurvey  of  the  south  boundary  of 
the  Fort  Belknap  Indian  Reservation,  through 
Township  25  North,  Range  26  East,  Principal 
Meridian,  Montana,  was  accepted  September 
20,  2012. 

We  will  place  a  copy  of  the  plat,  in 
one  sheet,  and  related  field  notes  w.e 
described  in  the  open  files.  They  will  be 
available  to  the  public  as  a  matter  of  ' 
information.  If  the  BLM  receives  a 
protest  against  this  survey,  as  shown  on 
this  plat,  in  one  sheet,  prior  to  the  date 
of  the  official  filing,  we  will  stay  the 
filing  pending  our  consideration  of  the 
protest.  We  will  not  officially  file  this 
plat,  in  one  sheet,  until  the  day  after  we 
have  accepted  or  dismissed  all  protests 
and  they  have  become  final,  including 
decisions  or  appeals. 

Authority:  43  U.S.C.  Chap.  3. 

James  D.  Claflin, 

Chief  Cadastral  Surveyor,  Division  of 
Resources. 

(FR  Doc.  2012-25243  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  431(M}N-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-MWR-MORU-10496;  6065-4000-409] 

Termination  of  Environmental  Impact 
Statement  for  the  General  Management 
Plan,  Mount  Rushmore  National 
Memorial,  South  Dakota 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Termination  of 
Environmental  Impact  Statement. 

SUMMARY:  The  National  Park  Service 
(NPS)  is  terminating  the  preparation  of 
an  environmental  impact  statement 
(EIS)  for  the  Mount  Rushmore  National 
Memorial  General  Management  Plan 
(GMP)  and  will  be  preparing  an 
Environmental  Assessment  (EA) 
instead. 

DATES:  The  draft  GMP  EA  is  expected  to 
be  distributed  for  public  comment  in  the 
fall  of  2012.  Specific  dates,  times,  and 
locations  will  be  announced  on  the 
Internet  at  the  NPS  Planning, 
Environment,  and  Public  Comment  Web 
site  [http://www.parkplanning.nps.gov/ 
morn),  at  the  park  Web  site  [http:// 
www.nps.gov/moru],  and  will  also  be 
available  by  contacting  park  staff  at  the 
address  below. 

ADDRESSES:  Mount  Rushmore  National 
Memorial,  13000  Hwy  244  Bldg  31  Suite 
1,  Keystone,  South  Dakota  57751; 
telephone,  (605)  574-2523. 


FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Superintendent  Schreier  at  the 
address  above,  by  telephone  at  (605) 
574-3131,  or  by  email  at 
MOR  UJS  u perin  ten  den  t@n ps.gov. 

SUPPLEMENTARY  INFORMATION:  We,  the 

NPS,  have  determined  that  an  EA  rather 
than  an  EIS  is  the  appropriate  level  of 
environmental  documentation  for  the 
GMP.  Preliminary  analysis  of 
alternatives  showed  there  was  no 
potential  for  significant  impacts  to  park 
resources  and  values  and  no  concerns  or 
issues  were  expressed  during  the  public 
scoping  process  for  the  GMP  that  have 
the  potential  for  controversial  impacts. 
For  these  reasons  the  NPS  determined 
the  proposal  would  not  constitute  a 
major  federal  action  requiring  an  EIS.  A 
notice  of  intent  to  prepare  the  EIS  for 
the  GMP  was  published  in  the 
November  26,  2008,  Federal  Register 
(Volume  73,  Number  229).  Publication 
of  the  notice  was  followed  with  public 
meetings  held  in  Rapid  City,  Hot 
Springs,  and  Keystone,  South  Dakota,  in 
December  2008. 

We  intend  to  issue  an  EA  that 
considers  the  following  two  alternatives 
and  their  related  impacts: 

No-action  alternative:  Continue  the 
present  management  direction  as  guided 
by  the  1980  GMP. 

Preferred  alternative:  Relocate 
emergency  operations  and  park 
maintenance  operations  to  increase 
safety  and  operational  effectiveness; 
rehabilitate  an  existing  overflow  parking 
lot  as  a  picnic/day  use  area;  make  trail 
and  observation  platform  improvements 
consistent  with  Architectural  Barrifers 
Act  Accessibility  Standards  (ABAAS); 
and  redesign  concession  dining 
facilities  to  accommodate  growth  in 
visitation.  The  preferred  alternative 
would  result  in  beneficial  changes  in 
the  safety,  operations,  visitor 
experience,  and  accessibility  within  the 
memorial. 

Dated;  May  31,  2012. 

■  Michael  T.  Reynolds, 

Regional  Director,  Midwest  Region. 

IFR  Doc.  2012-25099  Filed  10-12-12;  8:45  am] 
BILLING  CODE  43:0-F2-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-WASO-NRNHL-11322;  2200-3200- 
665] 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 
and  Related  Actions 

Nominations  for  the  following 
properties  being  considered  for  listing 
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or  related  actions  in  the  National 
Register  were  received  by  the  National 
Park  Service  before  September  15,  2012. 
Pursuant  to  §  60.13  of  36  CFR  part  60, 
written  comments  are  being  accepted 
concerning  the  significance  of  the 
nominated  properties  under  the 
National  Register  criteria  for  evaluation. 
Comments  may  be  forwarded  by  United 
States  Postal  Service,  to  the  National 
Register  of  Historic  Places,  National 
Park  Service,  1849  C  St.  NW.,  MS  2280, 
Washington,  DC  20240;  by  all  other 
carriers,  National  Register  of  Historic 
Places,  National  Park  Service,  1201  Eye 
St.  NW.,  8th  floor,  Washington,  DC 
20005;  or  by  fax,  202-371-6447.  Written 
or  faxed  comments  should  be  submitted 
by  October  30,  2012.  Before  including 
your  address,  phone  number,  email 
address,  or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment — including  your  personal 
identifying  information — may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  us  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  so. 

Dated:  September  20,  2012. 

Alexandra  Lord, 

Acting  Chief,  National  Register  of  Historic 
Places/National  Historic  Landmarks  Program. 

FLORIDA 

Hillsborough  County 

Temple  Terrace  Golf  Course, 

200  Inverness  Ave., 

Temple  Terrace,  12000888 

IOWA 

Hardin  County 

Washington  Avenue  Commercial  Historic 
District, 

401-714  Washington  Ave.,  300  blk. 

Stephens,  &  200  &  300  blks.  Oak  Sts., 

Iowa  Falls,  12000889 

Linn  County 

Iowa  Wind  Mill  and  Pump  Company  Office 
and  Warehouse, 

(Cedar  Rapids,  Iowa  MPS) 

42  7th  Ave.  SW., 

Cedar  Rapids,  12000890 

MAINE 

Androscoggin  County 
Lamb  Block, 

10  Depot  St., 

Livermore  Falls,  12000891 
Hancock  County 

Free  Baptist  Church  of  Great  Pond,  The, 

1231  Great  Pond  Rd., 

Great  Pond,  12000892 

Kennebec  County 
Androscoggin  Yacht  Club, 

22  Lake  St., 


Wayne,  12000893 

Somerset  County 

Gerald  Hotel, 

151-157  Main  St., 

Fairfield,  12000894 

MISSOURI 

Johnson  County 

Griebel,  Lewis  and  Sophie,  House, 
(Warrensburg,  Missouri  MPS) 

300  W.  Gay  St., 

Warrensburg,  12000895 

NEW  MEXICO 
Bernalillo  County 

Albuquerque  Veterans  Administration 
Hospital  Historic  District  (Boundary 
Decrease), 

(United  States  Second  Generation  Veterans 
Hospitals  MPS) 

1501  San  Pedro  SE., 

Albuquerque,  12000896 

OHIO 

Cuyahoga  County 

Euclid  Heights  Historic  District, 

Mayfield,  Coventry,  Cedar,  Overlook, 
Cleveland  Heights,  12000897 

Wood  County 

Toledo,  Lake  Erie  and  Western  Railroad 
Bridge, 

Over  Maumee  R., 

Grand  Rapids,  12000898 

OREGON 
Jackson  County 

Washington  Elementary  School, 

610  S.  Peach  St., 

Medford,  12000899 

Multnomah  County 
Rose  City  Golf  Clubhouse, 

2200  NE  71st  Ave., 

Portland,  12000900 
Sengstake  Building, 

310  NW  Broadway,  . 

Portland,  12000901 

PENNSYLVANIA 
York  County 

Pierceville  Run  Agricultural  Historic  District, 
Roughly  bounded  by  Fair  School,  Myers, 
Meckley,  Rockville,  &  Narrow  Gauge  Rds., 
&  Pierceville  Run,  Glen  Rock,  12000902 

VIRGINIA 
Appomattox  County 
Holliday  Lake  State  Park, 

(Virginia  State  Parks  built  by  New  Deal 
Programs  MPS) 

2759  State  Park  Rd., 

Appomattox,  12000903 

Cumberland  County 
Bear  Creek  Lake  State  Park, 

(Virginia  State  Parks  built  by  New  Deal 
Programs  MPS) 

22  Bear  Creek  Lake  Rd., 

Cumberland,  12000904 

Hampton  Independent  city 
Old  Wythe  Historic  District, 


Roughly  bounded  by  Hanover  St.,  Pear  Ave., 
Hampton,  &  Kecoughtan  Rds., 

Hampton  (Independent  City),  12000905 

Prince  Edward  County 
Twin  Lakes  State  Park, 

(Virginia  State  Parks  built  by  New  Deal 
Programs  MPS) 

788  Twin  Lakes  Rd., 

Green  Bay,  12000906 

A  request  to  move  has  been  made  for  the 
following  resource: 

OREGON 

Multnomah  County 

Spokane,  Portland  and  Seattle  Railway  Steam 
Locomotive, 

Roundhouse,  UPRR's  Brooklyn  Yard  (SE 
Portland), 

Portland,  05001557 

A  request  for  removal  has  been  made  for 
the  following  resources: 

ARKANSAS 
White  County 
Herring  Building, 

601—603  E.  1st.  St., 

McRae,  05001083 

HAWAII 
Honolulu  County 

Lishman  Building, 

Makiki  Park,  Keeaumoku  St., 

Honolulu,  78001023 

[FR  Doc.  2012-25185  Filed  10-12-12;  8:45  ami 
BILLING  CODE  4312-51-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

On  October  9,  2012,  tbe  Department 
of  Justice  lodged  a  proposed  Consent 
Decree  with  tbe  United  States  District  ■ 
Court  for  tbe  Eastern  District  of 
Wisconsin  in  tbe  lawsuit  entitled 
United  States  v.  Mercury  Marine,  Civil 
Action  No.  2:12-cv-1022. 

Tbe  United  States  filed  this  lawsuit 
under  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act 
(CERCLA).  The  complaint  seeks 
injunctive  relief  and  payment  of  past 
and  future  costs  that  the  United  States  • 
incurred  and  will  incur  responding  to 
releases  of  hazardous  substances  at  the 
Cedarville  Dams  (a/k/a  Cedar  Creek) 
Superfund  Site  in  Cedarburg, 

Wisconsin.  In  the  proposed  Consent 
Decree,  the  defendant  agrees  to  pay  the 
United  States’  past  and  future  response 
costs  and  to  perform  the  selected 
remedy  for  the  Operable  Unit  1,  which 
addresses  contamination  at  Mercury 
Marine’s  former  Plant  2  at  2526  St.  John 
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Avenue  in  Cedarburg,  Wisconsin.  In 
return,  the  United  States  agrees  not  to 
sue  the  defendant  under  sections  106 
and  107  of  CERCLA.. 

The  publication  of  this  notice  opens 
a  period  for  public  comment  on  the 
proposed  Consent  Decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  and  should 
refer  to  United  States  v.  Mercury 
Marine.  D.J.  Ref.  No.  90-11-3-10575. 
All  comments  must  be  submitted  no 
later  than  thirty  (30)  days  after  the 
publication  date  of  this  notice. 
Comments  may  be  submitted  either  by 
email  or  by  mail: 


To  submit 
comments:  \ 

Send  them  to: 

By  email  . 

By  mail  . ! 

pubcomment- 
ees.enrd@usdoi.gov. 
Assistant  Attorney  General, 
U.S.  DOJ— ENRD,  P.O. 
Box  761 1 ,  Washington, 
i  DC  20044-7611. 

During  the  public  comment  period, 
the  proposed  Consent  Decree  may  be 
examined  and  downloaded  at  this 
Justice  Department  Web  site:  http:// 
iviiw.  usdoj.gov/enrd/ 

Consent _pecrees.htinl.  We  will  provide 
a  paper  copy  of  the  proposed  Consent 
Decree  upon  written  request  and 
payment  of  reproduction  costs.  Please 
mail  your  request  and  payment  to: 
Consent  Decree  Library,  U.S.  DO) — 
ENRD,  P.O.  Box  7611,  Washington,  DC 
20044-7611. 

Please  enclose  a  check  or  money  order 
for  Si  1.75  (25  cents  per  page 
reproduction  cost)  payable  to  the  United 
States  Treason,'. 


Maureen  M.  Katz, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

IHt  Doc.  2012-25139  Filed  10-12-12:  8:45  am] 

BILUNG  CODE  4410-1&-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[0MB  Number  1117-0014] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  Application  for 
Registration;  Application  for 
Registration  Renewal;  Affidavit  for 
Chain  Renewal;  Application  for 
Modification  of  Registration  for  Online 
Pharmacies  DEA  Forms  224, 224a, 
224b,  224c 

action:  30-Day  Notice. 


The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  at  77  FR  47095,  August  7,  2012, 
allowing  for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  14,  2012.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  John  W.  Partridge,  Chief, 
Liaison  and  Policy  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  8701  Morrissette  Drive, 
Springfield,  VA  22152;  (202)  307-7297. 

Written  comments  concerning  this 
information  collection  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  DOJ  Desk  Officer.  The  best 
way  to  ensure  your  comments  are 
received  is  to  email  them  to 
oira_submission@omb.eop.gov  or  fax 
them  to  (202)  395-7285.  All  comments 
should  reference  the  eight-digit  OMB 
number  for  the  collection  or  the  title  of 
the  collection.  If  you  have  questions 
concerning  the  collection,  please 
contact  John  W.  Partridge,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  8701  Morrissette  Drive, 
Springfield,  VA  22152,  (202)  307-7297, 
or  the  DOJ  Desk  Officer  at  (202)  395- 
3176. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points:  - 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  Information  Collection 
1117-0014 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Registration; 

Application  for  Registration  Renewal; 
Affidavit  for  Chain  Renewal; 

Application  for  Modification  of 
Registration  for  Online  Pharmacies. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  DEA  Forms  224,  224a, 
224b,  224c. 

Component:  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  Not-for-profit  institutions; 

State,  local,  or  tribal  government. 

Abstract:  All  firms  and  individuals 
who  dispense  controlled  substances 
must  register  with  the  DEA  under  the 
Controlled  Substances  Act.  Pharmacies 
wishing  to  be  online  pharmacies  must 
apply  to  modify  their  registrations.  Such 
registration  is  mandatory  under  the  law 
and  needed'for  control  measures  over 
legal  handlers  of  controlled  substances 
and  to  monitor  their  activities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 
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Number  of 
annual 
respondents 

,  Average  time  per  response 

Total  annual 
hours 

DEA-224  (paper) . •. . 

DEA-224  (electronic)  . 

DEA-224a  (paper) . . . 

DEA-224a  (electronic . 

DEA-224b  (chain  renewal)*  . 

5,867 

79,057 

66,200 

323,758 

32 

0 

0.2  hours  (12  minutes)  . 

0.13  hours  (8  minutes)  . ^ . 

0.2  hours  (12  minutes)  . 

0.07  hours  (4  minutes)  . ' . 

5  hours . 

1,173.4 

10,540.9 

13,240 

21,583.8 

160 

0 

DEA-224C  . . . 

Total . 

0.25  hours  (15  minutes)  . 

474,914 

46,698.1 

*  In  total,  64  chain  pharmacies  represent  36,660  individual  pharmacy  registrants.  Pharmacies  register  for  a  three-year  registration  period.  In 
calendar  year  201 1 ,  the  year  for  which  estimates  are  calculated,  32  chains  registered  6,472  individual  pharmacies. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  It  is  estimated  that  there  are 
46,698  annual  burden  hours  associated 
with  this  information  collection.  If 
additional  information  is  required 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Two  Constitution 
Square,  145  N  Street  NE.,  Suite  2E-508, 
Washington,  DC  20530. 

Dated:  October  9,  2012. 

Jerri  Murray, 

Department  Clearance  Officer,  PRA,  U.S. 
Department  of  Justice. 

[FR  Doc.  2012-25160  Filed  10-12-12;  8:45  am] 
BILLING  CODE  4410-09-P 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[0MB  Number  1117-0047] 

Agency  Information  Coiiection 
Activities;  Proposed  Coiiection; 
Comments  Requested:  Appiication  for 
Import  Quota  for  Ephedrine, 
Pseudoephedrine,  and 
Phenylpropanolamine;  DEA  Form  488 

action:  30-Day  Notice. 

The  Department  of  Justice  (DOJJ,  Drug 
Enforcement  Administration  (DEAJ  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0M6)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the- 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  77,  Number  154,  page  47667, 
on  August  9,  2012,  allowing  for  a  60  day 
comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  14,  2012.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 


If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  John  W.  Partridge,  Chief, 
Liaison  and  Policy  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  8701  Morrissette  Drive, 
Springfield,  VA  22152;  (202J  307-7297. 

Written  comments  concerning  this 
information  collection  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  DOJ  Desk  Officer.  The  best 
way  to  ensure  your  comments  are 
received  is  to  email  them  to 
oira_submission@omb.eop.gov  or  fax 
them  to  (202)  395-7285.  All  comments 
should  reference  the  eight-digit  0MB 
number  for  the  collection  or  the'  title  of 
the  collection.  If  you  have  questions 
concerning  the  collection,  please 
contact  John  W.  Partridge,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  8701  Morrissette  Drive, 
Springfield,  VA  22152,  (202)  307-7297, 
or  the  DOJ  Desk  Officer  at  (202)  395- 
3897. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

•  Evaluate  vmether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the  • 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 


use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  Information  Collection 
1117-0047 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Import  Quota  for 
Ephedrine,  Pseudoephedrine,  and 
Phenylpropanolamine. 

(3)  Agency  form  number,  if  any,  and  * 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  DEA  form  488. 

Component:  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Business  or  other  for-profit. 

Other:  None. 

Abstract:  Title  21  U.S.C.  952  and  21 
CFR  1315.34  require  that  persons  who 
desire  to  import  the  List  I  chemicals 
ephedrine,  pseudoephedrine,  and 
phenylpropanolamine  during  the  next 
calendar  yeeir  shall  apply  on  DEA  Form 
488  for  import  quota  for  such  List  I 
chemicals. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  22  persons 
complete  52  DEA  Forms  488  annually 
for  this  collection  at  1  hour  per  form,  for 
an  annual  burden  of  52  hours. 
Respondents  complete  a  separate  DEA 
Form  488  for  each  List  I  chemical  for 
which  quota  is  sought. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
coiiection:  It  is  estimated  that  there  are 
52  annual  burden  hours  associated  with 
this  collection.  If  additional  information 
is  required  contact:  Jerri  Murray, 
Department  Clearance  Officer,  Policy 
and  Planning  Staff,  Justice  Management 
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Division.  Department  of  Justice,  Two 
Constitution  Square,  145  N  Street  NE., 
Suite  2E-508,  Washington,  DC  20530. 

Dated:  October  9,  2012. 

Jerri  Murray, 

Department  Clearance  Officer,  PRA,  U.S. 
Department  of  Justice. _ 

[FR  Doc.  2012-25162  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  4410-09-f> 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[0MB  Number  1117-0023] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comments  Requested:  import/Export 
Declaration  for  List  I  and  List  II 
Chemicals;  DEA  Forms  486  and  486A 

action:  30-Day  Notice. 

The  Department  of  Justice  (DOJ),  Drug 
Enforcement  Administration  (DEA)  will 
be  submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  at  Volume  77,  Number  154, 
page  47666,  August  9,  2012,  allowing 
for  a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  November  14,  2012.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  John  W.  Partridge,  Chief,  • 
Liaison  and  Policy  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 


Administration,  8701  Morrissette  Drive, 
Springfield,  VA  22152;  (202)  307-7297. 

Written  comments  concerning  this 
information  collection  should  be  sent  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attn:  DOJ  Desk  Officer.  The  best 
way  to  ensure  your  comments  are 
received  is  to  email  them  to 
oirajsubmission@omb.eop.gov  or  fctx 
them  to  (202)  395-7285.  All  comments 
should  reference  the  eight-digit  OMB 
number  for  the  collection  or  the  title  of 
the  collection.  If  you  have- questions 
concerning  the  collection,  please 
contact  John  W.  Partridge,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  8701  Morrissette  Drive, 
Springfield,  VA  22152,  (202)  307-7297, 
or  the  DOJ  Desk  Officer  at  (202)  395- 
3897  or  the  DOJ  desk  officer  at  (202) 
395-3897. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Overview  of  Information  Collection 
1117-0023 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Import/Export  Declaration  for  List  I  and 
List  II  Chemicals. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  number:  DEA  Forms  486  and 
486A. 

Component:  Office  of  Diversion  . 
Control,  Drug  Enforcement 
Administration,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary;  Business  or  other  for-profit. 

Other:  Not-for-profit;  State,  local,  and 
tribal  government. 

Abstract:  Persons  importing, 
exporting,  and  conducting  international 
transactions  with  List  I  and  List  II 
chemicals  must  notify  DEA  of  those 
transactions  in  advance  of  their 
occurrence,  including  information 
regarding  the  person(s)  to  whom  the 
chemical  will  be  transferred  and  the 
quantity  to  be  transferred.  Persons  must 
also  provide  return  declarations, 
confirming  the  date  of  the  importation 
and  transfer,  and.the  amounts  of  the 
chemical  transferred.  For  the  List  I 
chemicals  ephedrine,  pseudoephedrine, 
and  phenylpropanolamine,  importers 
must  report  all  information  known  to 
them  on  the  chain  of  distribution  of  the 
chemical  from  the  manufacturer  to  the 
importer.  This  information  is  used  to 
prevent  shipments  not  intended  for 
legitimate  purposes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to  ’ 
respond:  The  below  table  presents 
information  regarding  the  number  of 
respondents,  responses,  and  associated 
burden  hours.  Note  that  all  hour 
calculations  have  been  rounded  up  to 
the  nearest  hour. 
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Number  of 
respondents 

Number  of 
responses 

Average  time  per 
response 

Total  in 
(hours) 

Form  486  (export)  . . . 

273 

9,155 

0.283  hour  (17  minutes) . 

2,594  hours 

Form  486  (Export  Return  Declaration)  . 

273 

9,155 

0.166  hour  (10  minutes) . 

1 ,526  hours 

Form  486  (import)  . 

127 

■  1,899 

0.333  hour  (20  minutes) . 

633  hours 

Form  486  (import  return  declaration)*  . 

•  127 

2,089 

0.2  hour  (12  minutes) . . 

418  hours 

Form  486A  (import) . 

29 

412 

0.4  hour  (24  minutes) . 

165  hours 

Form  486A  (import  return  declaration)* . 

29 

453 

0.2  hour  (12  minutes) . . . 

91  hours 

Form  486  (international  transaction) . 

15 

169 

0.2  hour  (12  minutes) . . 

34  hours 

Form  486  (international  transaction  return 
declaration). 

15 

169 

0.08  hour  (5  minutes) . 

14  hours 

1 

Quarterly  reports  for  imports  of  acetone,  2- 
butanone,  and  toluene. 

110 

440 

0.5  hour  (30  minutes) . 

220  hours 

.  Total  . 

273 

5,695  hours 

*DEA  assumes  10%  of  all  imports  will  not  be  transferred  in  the  first  thirty  days  and  will  necessitate  submission  of  a  subsequent  return 
declaration. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  DBA  estimates  that  this 
collection  takes  5,695  annual  burden 
hours. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Two  Constitution 
Square,  145  N  Street  NE.,  Suite  2E-508, 
Washington,  DC  20530. 

Dated:  October  9,  2012. 

Jerri  Murray, 

Department  Clearance  Officer,  PRA,  U.S. 
Department  of  Justice. 

IFR  Doc.  2012-25161  Filed  10-12-12;  8:45  am] 

BILLING  CODE  4410-09-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

[0MB  Number  1110-0009] 

Agency  Information  Collection 
Activities;  Proposed  Collection, 
Comments  Requested;  Revision  of  a 
Currently  Approved  Collection:  Law 
Enforcement  Officers  Killed  and 
Assaulted  Program;  Analysis  of  Officer 
Feloniously  Killed  and  Assaulted  Law 
Enforcement  Officers  Killed  and 
Assaulted  Program;  Analysis  of 
Officers  Accidentally  Killed 

ACTION:  60-day  Notice. 

The  Department  of  Justice,  Federal 
Bureau  of  Investigation,  Criminal  Justice 
Information  Services  Division  will  be 
submitting  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  established  review  procedures  of 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 


are  encouraged  and  will  be  accepted 
until  December  14,  2012. 

This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

All  comments,  suggestions,  or 
questions  regarding  additional 
information,  to  include  obtaining  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  should  be 
directed  to  Mrs.  Amy  C.  Blasher,  Unit 
Chief,  Federal  Bureau  of  Investigation, 
Criminal  Justice  Information  Services 
(CJIS)  Division,  Module  E-3, 1000 
Custer  Hollow  Road,  Clarksburg,  West 
Virginia  26306,  or  facsimile  to  (304) 
625-3566. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Comments 
should  address  one  or  more  of  the 
following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Revision  of  a  currently  approved 
collection. 


(2)  The  title  of  the  form/collection: 

Law  Enforcement  Officers  Killed  and 
Assaulted  Program;  Analysis  of  Officers 
Feloniously  Killed  and  Assaulted  and 
Law  Enforcement  Officers  Killed  and 
Assaulted  Program;  Analysis  of  Officers 
Accidentally  Killed 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
department  sponsoring  the  collection: 
Forms  1-701  and  l-701a;  Criminal 
Justice  Information  Services  Division, 
Federal  Bureau  of  Investigation, 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  City,  county,  state, 
federal,  and  tribal  law  enforcement 
agencies.  These  forms  will  gather 
specific  incident  data  obtained  from  law 
enforcement  agencies  in  which  an 
officer  was  accidentSlly  killed, 
feloniously  killed  or  assaulted  with 
injury  from  a  firearm  or  knife  or  other 
cutting  instrument  in  the  line  of  duty. 
Data  are  published  annually  in  the 
publication  Law  Enforcement  Officers 
Killed  and  Assaulted. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  approximately  243 
law  enforcement  agency  respondents; 
calculated  estimates  indicate  1  hour  per 
report. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  There  are  approximately  243 
hours,  annual  burden,  associated  with 
this  information  collection. 

If  additional  information  is  required 
contact;  Jerri  Murray,  Department 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
United  States  Department  of  Justice, 
Two  Constitution  Square,  145  N  Street 
NE.,  Room  2E-508,  Washington,  DC 
20530. 
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Dated:  October  9,  2012. 
ferri  Murray, 

Department  Clearance  Officer.  ORA.  United 
States  Department  of  Justice. 

IFR  Doc.  2012-25163  Filed  10-12-12:  8:45  am] 
BiLUNG  CODE  4410-02-4> 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

[0MB  Number  1110-0026] 

Agency  Information  Collection 
Activities;  Existing  Collection, 
Comments  Requested:  Federal 
Firearms  Licensee  (FFL)  Enrollment/ 
National  Instant  Criminal  Background 
Check  System  (NICS)  E-Check 
Enrollment  Form,  Federal  Firearms 
Licensee  (FFL)  Officer/Employee 
Acknowledgment  of  Responsibilities 
-Under  the  NICS  Form 

action:  60  Day  notice. 

The  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigation  (FBI), 
Criminal  Justice  Information  Services 
(CJIS)  Division’s  National  Instant 
Criminal  Background  Check  System 
(NICS)  Section  will  be  submitting  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  60  days  until  December  14, 
2012.  This  process  is  conducted  in 
accordance  with  Title  5,  Code  of  Federal 
Regulations  (CFR),  §  1320.10.  If  you 
have  comments,  especially  on  the 
estimated  public  burden  or  associated 
response  time,  suggestions,  or  need  a 
copy  of  the  proposed  information 
collection  instrument  with  instructions 
or  additional  information,  please 
contact  Sherry  L.  Kuneff,  Management 
and  Program  Analyst,  Federal  Bureau  of 
Investigation,  Criminal  Justice 
Information  Services  (CJIS)  Division, 
NICS  Section,  Module  A-3, 1000  Custer 
Hollow  Road,  Clarksburg,  West  Virginia 
26306,  or  facsimile  at  (304)  625-7540. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component. 


including  whether  the  information  will 
have  practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency’s/component’s  estimate  of  the 
burden  of  the  proposed  collection  of  the 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  Information 

(1)  Type  of  Information  Collection: 
Approval  of  an  Existing  Collection 

Title  of  the  Form: 

Federal  Firearms  Licensee  (FFL) 
Enrollment/National  Instant  Criminal 
Background  Check  System  (NICS)  E- 
Check  Enrollment  Form. 

Federal  Firearms  Licensee  (FFL) 
Officer/Employee  Acknowledgment  of 
Responsibilities  under  the  National 
Instemt  Criminal  Background  Check 
System  (NICS)  Form. 

(2)  Agency  Form  Number,  if  any,  and 
the  applicable  component  of  the 
department  sponsoring  the  collection: 

Form  Number:  1110-0026. 

Sponsor:  Criminal  Justice  Information 
Services  (CJIS)  Division  of  the  Federal 
Bureau  of  Investigation  (FBI), 

Department  of  Justice  (DOJ). 

(3)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Any  Federal  Firearms 
Licensee  (FFL)  or  State  Point  of  Contact 
(POC)  requesting  access  to  conduct 
National  Instant  Criminal  Background 
Check  System  (NICS)  checks 
telephonically  or  by  the  Internet 
through  the  NICS  E-Check. 

Brief  Abstract:  The  Brady  Handgun 
Violence  Prevention  Act  of  1993 
required  the  United  States  Attorney 
General  to  establish  a  national  instant 
criminal  background  check  system  that 
any  FFL  may  contact,  by  telephone  or 
by  other  electronic  means,  for 
information  to  be  supplied  immediately, 
on  whether  receipt  of  a  firearm  to  a 
prospective  purchaser  would  violate 
state  or  federal  law.  Information 
pertaining  to  licensees  who  may  contact 
the  NICS  is  being  collected  to  manage 
and  control  access  to  the  NICS  and  to 
the  NICS  E-Check,  to  ensure  appropriate 
resources  are  available  to  support  the 
NICS,  and  also  to  ensure  the  privacy 
and  security  of  NICS  information. 


http :// WWW. fbi.gov/ programs /nics/ 
index.htm. 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond: 

It  is  estimated  that  250  FFLs  enroll 
with  the  NICS  per  month  for  a  total  of 
3,000  enrollments  per  year.  The  average 
response  time  for  reading  the  directions 
for  the  National  Instant  Criminal 
Background  Check  System  (NICS) 
Federal  Firearms  Licensee  (FFL) 
Enrollment/NICS  E-Check  Enrollment 
Form  is  estimated  to  be  two  minutes; 
time  to  complete  the  form  is  estimated 
to  be  three  minutes;  and  the  time  it 
takes  to  assemble,  mail,  or  fax  the  form 
to  the  FBI  is  estimated  to  be  three 
minutes,  for  a  total  of  eight  minutes. 

The  average  hour  burden  for  this 
specific  form  is  3,000  x  8  minutes/60  = 
400  hours. 

The  Federal  Firearms  Licensee  (FFL) 
Officer/Employee  Acknowledgment  of 
Responsibilities  Form  under  the 
National  Instant  Criminal  Background 
Check  System  (NICS)  takes 
approximately  three  minutes  to  read  the 
responsibilities  and  two  minutes  to 
complete  the  form,  for  a  total  of  five 
minutes.  The  average  hour  burden  for 
this  specific  form  is  6,000  x  5  minutes/ 
60  =  250  hours. 

The  letter  mailed  to  each  new  FFL 
takes  an  additional  two  minutes  to  read 
which  would  be  3,000  x  2  minutes/60 
=  100  hours. 

The  entire  process  of  reading  the 
letter  and  completing  both  forms  would 
take  15  minutes  per  respondent.  The 
average  hour  burden  for  completing 
both  forms  and  reading  the 
accompanying  letter  would  be  3,000  x 
15/60  =  750  hours. 

(5)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection: 

The  entire  process  of  reading  the 
letter  and  completing  both  forms  would 
take  1 5  minutes  per  respondent.  The 
average  hour  burden  for  completing 
both  forms  and  reading  the 
accompanying  letter  would  be  3,000  x 
15/60  =  750  hours. 

If  additional  information  is  required, 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Constitution 
Square,  145  N  Street  NE.,  Room2E-508, 
Washington,  DC  20530. 
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.  Dated:  October  10,  2012. 

Jerri  Murray, 

Department  Clearance  Officer  for  PR  A, 
United  States  Department  of  Justice. 

[FR  Doc.  2012-25263  Filed  10-12-12;  8:45  am) 
BILLING  CODE  4410-02-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81,751] 

General  Motors  Vehicle  Manufacturing 
Inciuding  On-Site  Leased  Workers 
From  Aerotek,  Kelly  Services,  Voith 
Industrial  Services,  Shreveport  Ramp 
Services,  Dana  Holding  Corporation, 
the  Landing  Of  GM,  Filtration  Services 
Group,  BASF,  G4S  Secure  Coalition, 
Seibert  Powder  Coating,  Advantis 
Occupational  Health,  Veolis  ES 
Industrial  Services,  Inc.,  Automotive 
Quality  Associates,  and  Career 
Adventures,  Shreveport,  Louisiana; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”), 
19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  August  3,  2012, 
applicable  to  workers  of  General  Motors 
Vehicle  Manufacturing,  including  on¬ 
site  leased  workers  from  Aerotek,  Kelly 
Services,  Voith  Industrial  Services, 
Shreveport  Ramp  Services,  Dana 
Holding  Corporation,  The  Landing  of 
GM,  Filtration  Services  Group,  BASF, 
G4S  Secure  Services,  Seibert  Powder 
Coating,  and  Advantis  Occupational 
Health,  Shreveport,  Louisiana  (subject 
firm). 

On  September  17,  2012,  the 
Department  issued  an  amended 
certification  to  include  on-site  leased 
workers  of  Veolia  ES  Industrial 
Services,  Inc.  and  Automotive  Quality 
Associates. 

The  workers’  firm  is  engaged  in 
activities  related  to  the  production  of 
pick-up  trucks. 

Based  on  information  provided  in  a 
later-filed  Trade  Adjustment  Assistance 
petition,  the  Department  reviewed  the 
certification  for  workers  of  the  subject 
firm. 

New  information  from  the  subject 
firm  shows  that  workers  from  Career 
Adventures  are  sufficiently  under  the 
control  of  General  Motors  Vehicle 
Manufacturing,  Shreveport,  Louisiana, 
to  be  considered  leased  workers. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 


the  subject  firm  who  were  adversely 
affected  by  increased  imports  of  pick-up 
trucks. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  leased 
from  Career  Adventures  working  on-site 
at  the  subject  firm.  The  amended  notice 
applicable  to  TA-W-81,751  is  hereby 
issued  as  follows; 

All  workers  of  General  Motors  Vehicle 
Manufacturing,  including  on-site  leased 
workers  from  Aerotek,  Kelly  Services,  Voith 
Industrial  Services,  Shreveport  Ramp 
Services,  Dana  Holding  Corporation,  The 
Landing  of  GM,  Filtration  Services  Group, 
BASF,  G4S  Secure  Services,  Seibert  Powder 
Coating,  Advantis  Occupational  Health, 
Veolia  ES  Industrial  Services,  Inc., 
Automotive  Quality  Associates,  and  Career 
Adventures,  Shreveport,  Louisiana,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  July  28,  2012, 
through  August  3,  2014,  and  all  workers  in 
the  group  threatened  with  total  or  partial 
separation  from  employment  on  the  date  of 
certification  through  two  years  from  the  date 
of  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974,  as  amended. 

Signed  in  Washington,  DC,  this  2nd  day  of 
October,  2012. 

Del  Min  Amy  Chen, 

Certifying  Officer,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  2012-25200  Filed  10-12-12:  8:45  am] 
BILLING  CODE  4S10-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-81,589;  TA-W-81 ,589A] 

Hydro  Aluminum  North  America,  Inc., 
Midwest  Region,  Including  On-Site 
Leased  Workers  From  Employment 
Group,  Aerotek,  and  Manpower, 
Kalamazoo,  Michigan;  Hydro 
Aluminum  North  America,  Inc., 

Midwest  Region,  Including  On-Site 
Leased  Workers  From  Penmac, 

Monett,  Missouri;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (“Act”), 
19  U.S.C.  2273,  the  Department  of  Labor 
issued  a  Certification  of  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  July  3,  2012,  applicable  to 
workers  and  former  workers  of  Hydro 
Aluminum  North  America,  Inc., 
Kalamazoo,  Michigan.  The  subject 
worker  group  includes  on-site  leased 
workers  from  Employment  Group, 
Aerotek,  and  Manpower.  The  workers’ 


firm  is  engaged  in  activities  related  to 
the  production  of  extruded  aluminum 
rod,  bar,  and  other  extruded  shapes. 

The  certification  was  based  on  the 
Department’s  findings  that  the  criteria 
set  forth  in  Section  222(e)  of  the  Act,  19 
U.S.C.  2272(e),  have  been  met. 

Based  on  information  provided  in  a 
later-filed  petition,  the  Department 
reviewed  the  certification  for  workers  of 
the  subject  firm. 

Additional  information  provided  by 
the  company  official  revealed  that  the 
Kalamazoo,  Michigan  facility  is  not  part 
of  the  Kalamazoo  Division  but  is  part  of 
the  Midwest  Region.  The  certification  is 
being  amended  to  reflect  this  correction. 

The  new  information  also  revealed 
that  the  Midwest  Region  includes 
facilities  in  Indiana,  Missouri,  Ohio  and 
Michigan,  and  that  Regional  operation  is 
coordinated  through  the  Kalamazoo, 
Michigan  facility.  The  Monett,  Missouri 
facility  has  ceased  operations  and  work 
formerly  completed  at  that  facility  has 
been  moved  to  the  remaining  Midwest 
Region  facilities.  The  worker  group  at 
the  Monett,  Missouri  facility  includes 
on-site  leased  workers  from  Penmac. 

The  intent  of  the  Department’s 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  adversely ' 
affected  by  imports  of  certain  aluminum 
extrusions  from  China. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  workers  and 
former  workers  of  the  Monett,  Missouri 
facility  of  Hydro  Aluminum  North 
America,  ihc..  Midwest  Region, 
including  on-site  leased  workers  of 
Penmac. 

The  amended  notice  applicable  to 
TA-W-81,589  is  hereby  issued  as 
follows: 

All  workers  of  Hydro  Aluminum  North 
America,  Inc.,  Midwest  Region,  including  on¬ 
site  leased  workers  from  Employment  Group, 
Aerotek,  and  Manpower,  Kalamazoo, 
Michigan  {TA-\V-81,589),  and  Hydro 
Aluminum  North  America,  Inc.,  Midwest 
Region,  including  on-site  leased  workers 
from  Penmac,  Monett,  Missouri  (TA-W- 
81,589A),  who  became  totally  or  partially 
separated  from  that  employment  on  or  after 
May  19,  2010  through  May  19,  2012,  are 
eligible  to  apply  for  adjustment  assistance 
under  Chapter  2  of  Title  II  of  the  Trade  Act 
of  1974,  as  amended. 

Signed  in  Washington,  DC  this  3rd  day  of 
October,  2012. 

Del  Min  Amy  Chen, 

Certifying  Officer,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  2012-25199  Filed  10-12-12;  8:45  am] 
BILLING  CODE  4S10-FN-P 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  OSHA-2012-0019] 

National  Advisory  Committee  bn 
Occupational  Safety  and  Health 
(NACOSH) 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Notice  of  renewal  of  the 
NACXDSH  charter. 

SUMMARY:  The  Secretary  of  Labor  will 
renew  the  charter  of  the  National 
Advisory  Committee  on  Occupational 
Safety  and  Health  (NACOSH). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Crawford,  OSHA  Directorate  of 
Evaluation  and  Analysis,  Room  N-3641, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210;  telephone  (202)  693-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  Labor  (Secretary)  will 
renew  the  NACOSH  ch^er.  The 
Charter  will  expire  two  years  from  the 
date  it  is  filed. 

NACOSH  was  established  by  Section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (OSH  Act)  (29  U.S.C. 
651. 656)  to  advise,  consult  with  and 
make  recommendations  to  the  Secretary 
and  the  Secretary  of  Health  and  Human 
Services  on  matters  relating  to  the 
administration  of  the  OSH  Act.  Under 
the  OSH  Act,  Congress  intended 
NACOSH  to  be  a  continuing  advisory 
committee  of  indefinite  duration. 

NACOSH  operates  in  accordance  with 
the  Federal  Advisory  Committee  Act 
*  (FACA)  (5  U.S.C.  App.  2)  and  OSHA’s 
regulations  on  NAOOSH  (29  CFR  part 
1912a).  Pursuant  to  FACA  and  its 
implementing  regulations  (41  CFR  102- 
3),  the  NACOSH  Charter  must  be 
renewed  every  two  years.  The  Charter 
expires  two  years  from  the  date  it  is 
filed. 

The  new  Charter  includes  minor 
updates  and  an  increase  in  the  staff 
years  for  operating  NACOSH  from  1.5  to 
2  staff  years. 

To  read  or  download  a  copy  of  the 
new  NACOSH  Charter,  go  to  Docket  No. 
OSHA-2012-0019  at  http:// 
www.regulations.gov,  the  Federal  e- 
Rulemaldng  Portal.  The  Charter  also  is 
available  on  the  NACOSH  page  on 
OSHA’s  Web  page  at  http:// 
www.osha.gov  and  at  the  OSHA  Docket 
Office,  N-2625,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2350.  In  addition,  the  Charter  may 
be  viewed  or  downloaded  at  the  Federal 


Advisory  Committees  Database  at 
http://  www.fido.gov. 

Authority  and  Signature 

David  Michaels,  Ph.D.,  MPH, 

Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health, 
directed  the  preparation  of  this  notice 
under  the  authority  granted  by  Section 
7  of  the  Occupational  Safety  and  Health 
Act  of  1970  (U.S.C.  656),  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
2);  29  CFR  Part  1912a;  41  CFR  part  102- 
3;  and  Secretary  of  Labor’s  Order  No.  1- 
2012  (77  FR  3912,  1/25/2012). 

Signed  at  Washington,  DC,  on  October  3, 
2012. 

David  Michaels, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

{FR  Doc.  2012-25155  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  4S10-26-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  12-081] 

Meeting  of  Astrophysics 
Subcommittee  of  the  NASA  Advisory 
Council  Science  Committee 

agency:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92—463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
(NASA)  announces  a  meeting  of  the 
Astrophysics  Subcommittee  of  the 
NASA  Advisory  Council  (NAC)  Science 
Committee.  This  Subcommittee  reports 
to  the  Science  Committee  of  the  NAC. 
The  meeting  will  be  held  via 
Teleconference  and  WebEx  for  the 
purpose  of  soliciting,  from  the  scientific 
community  and  other  persons,  scientific 
and  technical  information  relevant  to 
program  planning. 

DATES;  Tuesday,  November  6,  2012, 12 
p.m.  to  4  p.m.,  local  time. 

ADDRESSES:  This  meeting  will  take  place 
telephonically  and  by  WebEx.  Any 
interested  person  may  call  the  USA  toll 
free  conference  call  number  888-391- 
7042,  pass  code  APS,  to  participate  in 
this  meeting  by  telephone.  The  WebEx 
link  is  https://nasa.webex.com/, 
meeting  number  993  757  038,  and 
password  APS$6Novl2. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris,  Science  Mission 
Directorate,  NASA  Headquarters, 
Washington,  DC  20546,  (202)  358-4452, 
fax  (202)  358-4118,  or 
mnorris@nasa.gov. 


SUPPLEMENTARY  INFORMATION:  The 

agenda  for  the  meeting  includes  the 
following  topics: 

— Astrophysics  Division  Update 
— Proposed  Data  Centers  Study 
— Strategic  Implementation  for  the 
Astrophysics  Division 
It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants. 

Patricia  D.  Rausch, 

Advisory  Committee  Management  Officer, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  2012-25230  Filed  10-12-12;  8:45  am] 
BILLING  CODE  7S10-13-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act;  Notice  of  Agency 
Meeting  « 

TIME  AND  DATE:  10:00  a.m.,  Thursday, 
October  18,  2012. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047.  1775  Duke  Street  (All  visitors 
must  use  Diagonal  Road  Entrance), 
Alexandria,  VA  22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  NCUA’s  Rules  and  Regulations, 
Low-Income  Designation,  Acceptance 
Deadline. 

2.  Request  from  BMI  Federal  Credit 
Union  to  Convert  to  a  Community 

.  Charter. 

3.  Quarterly  Insurance  Fund  Report. 
RECESS:  11:00  a.m.  • 

TIME  AND  date:  11:15  a.m.,  Thursday, 
October  18,  2012. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 
status:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Charter  and  Purchase  and 
Assumption  Request  Pursuant  to 
Section  205(b)(1)(A)  of  the  Federal 
Credit  Union  Act.  Closed  pursuant  to 
exemptions:  (4),  (8),  and  (9)(i)(B). 

2.  Consideration  of  Supervisory 
Activities  (3).  Closed  pursuant  to  some 
or  all  of  the  following  exemptions:  (8), 
(9)(i)(B)  and  9(ii). 

3.  Personnel.  Closed  pursuant  to 
Exemption  (2). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Rupp,  Secretary  of  the  Board, 
Telephone:  703-518-6304 

Mary  Rupp, 

Board  Secretary. 

[FR  Doc.  2012-25417  Filed  10-11-12;  4:15  pm] 
BILLING  CODE  7535-01-f> 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panei 

agency:  National  Endowment  for  the 
Humanities. 

ACTION;  Notice  of  Meetings. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  App.),  notice  is  hereby  given  that 
11  meetings  of  the  Humanities  Panel 
will  be  held  during  November  2012  as 
follows.  The  purpose  of  the  meetings  is 
for  panel  review,  discussion,  evaluation, 
and  recommendation  of  applications  for 
financial  assistance  under  the  National 
Foundation- on  the  Arts  and  Humanities 
Act  of  1965  (20  U.S.C.  951-960,  as 
amended). 

DATES:  See  supplementary  information 

section  for  meeting  dates. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Old  Post  Office  Building,  1100 
Pennsylvania  Ave.  NW.,  Washington, 

DC  20506.  See  SUPPLEMENTARY 
INFORMATION  section  for  meeting  room 
numbers. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lisette  Voyatzis,  Committee 
Management  Officer,  1100  Pennsylvania 
Ave.  NW.,  Room,  529,  Washington,  DC 
20506,  or  call  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the  National 
Endowment  for  the  Humanities’  TDD 
terminal  at  (202)  606-8282. 
SUPPLEMENTARY  INFORMATION: 

Meetings 

1.  Date:  November  01,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  421 

This  meeting  will  discuss 
applications  for  the  America’s  Media 
Makers  Production  grant  program  on  the 
subject  of  American  Studies,  submitted 
to  the  Division  of  Public  Programs. 

2.  Date:  November  1,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415 

This  meeting  will  discuss 
applications  for  the  Humanities 
Collections  and  Reference  Resources 
grant  program  on  the  subject  of  U.S. 
History  and  Culture,  submitted  to  the 
Division  of  Preservation  and  Access. 

3.  Date:  November  5,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  421  • 

This  meeting  will  discuss 
applications  for  the  America’s  Historical 
&  Cultural  Organizations 
Implementation  grant  program  on  the 
subject  of  U.S.  History  and  the  West, 
submitted  to  the  Division  of  Public 
Programs. 


4.  Date:  November  7,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  421 

This  meeting  will  discuss 
applications  for  the  America’s  Historical 
&  Cultural  Organizations 
Implementation  grant  program  on  the 
subject  of  recent  U.S.  History,  submitted 
to  the  Division  of  Public  Programs. 

5.  Date:  November  07,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415 

This  meeting  will  discuss 
applications  for  the  Humanities 
Collections  and  Reference  Resources 
grant  prograin  on  the  subject  of  History 
of  Science  and  Technology,  submitted 
to  the  Division  of  Preservation  and 
Access. 

6.  Date:  November  8,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415 

This  meeting  will  discuss 
applications  for  the  Humanities 
Collections  and  Reference  Resources 
grant  program  on  the  subject  of  U.S. 
History  and  Culture,  submitted  to  the 
Division  of  Preservation  and  Access. 

7.  Date:  November  8,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  Conference  Call 
This  meeting  will  discuss 

applications  for  the  America’s  Media 
Makers  Production  grant  program, 
submitted  to  the  Division  of  Public 
Programs. 

8.  Date:  November  28,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415 

This  meeting  will  discuss 
applications  for  the  Humanities 
Collections  and  Reference  Resources 
grant  program  on  the  subject  of  U.S. 
History  and  Culture,  submitted  to  the 
Division  of  Preservation  and  Access. 

9.  Date:  November  28,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  402 

This  meeting  will  discuss 
applications  for  the  Digital  Humanities 
Start-Up  Grants  grant  program  on  the 
subject  of  New  Media,  submitted  to  the 
Office  of  Digital  Humanities. 

(  10.  Date:  November  29,  2012 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  402 

This  meeting  will  discuss 
applications  for  the  Digital  Humanities 
Start-Up  Grants  grant  program  on  the 
subject  of  Scholarly  Communications, 
submitted  to  the  Office  of  Digital 
fhimanities. 

11.  Date;  November  30,  2012 
Time:  8:30  a.m.  to  5:00  p.m. 

Room:  415 

This  meeting  will  discuss 
applications  for  the  Humanities 
Collections  and  Reference  Resources 
grant  program  on  the  subject  of  Art 


History,  submitted  to  the  Division  of 
Preservation  and  Access. 

Because  these  meetings  will  include 
review  of  personal  and/or  proprietary 
financial  and  commercial  information 
given  in  confidence  to  the  agency  by 
grant  applicants,  the  meetings  will  be 
closed  to  the  public  pursuant  to  sections 
552b(c)(4)  and  552b(c)(6)  of  Title  5 
U.S.C.,  as  amended.  I  have  made  this 
determination  pursuant  to  the  authority 
granted  me  by  the  Chairman’s 
Delegation  of  Authority  to  Close 
Advisory  Committee  Meetings  dated 
July  19,  1993. 

Dated:  October  10,  2012. 

Lisette  Voyatzis, 

Committee  Management  Officer. 

(FR  Doc.  2012-25284  Filed  10-12-12:  8:45  am] 
BILLING  CODE  7536-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Waste  Management  Permit 
Application  Received  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  a  Waste  Management 
Permit  Application  Received  Under  the 
Antarctic  Conservation  Act. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Science  Foundation  (NSF) 
has  received  a  waste  management 
permit  application  for  Mike  Libecki  and 
his  team  to  conduct  a  skiing  and 
mountaineering  expedition  to  Queen 
Maud  Land  from  November  6  to 
December  31,  2012.  The  application  by 
Mike  Libecki  of  Salt  Lake  City,  Utah  is 
submitted  to  NSF  pursuant  to 
regulations  issued  under  the  Antarctic 
Conservation  Act  of  1978. 

DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  within  November  14,  2012. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Polly  A.  Penhale  at  the  above  address  or 
(703)  292-8030. 

SUPPLEMENTARY  INFORMATION:  NSF’s 
Antarctic  Waste  Regulation,  45  CFR  Part 
671,  requires  all  U.S.  citizens  and 
entities  to  obtain  a  permit  for  the  use  or 
release  of  a  designated  pollutant  in 
Antarctica,  and  for  the  release  of  waste 
in  Antarctica.  NSF  has  received  a  permit 
application  under  this  Regulation  for 
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skiing  and  mountaineering  expedition 
in  Queen  Maud  Land.  The  expedition 
will  depart  Cape  Town,  South  Africa 
and  fly  to  Novolazerevskaya  Station, 
then  onto  to  Wolthat  Mountains  in 
Queen  Maud  Land  to  set  up  hase  camp. 

Designated  pollutants  that  would  he 
associated  with  the  expedition  are  white 
gas  for  cooking,  kitchen  waste,  solid 
waste,  trash,  batteries,  and  human  waste 
(urine  and  human  solid  waste).  All 
waste  will  be  stored  in  plastic  barrels 
and  returned  to  Cape  Town  for  disposal. 
If  camping  fuel  is  spilled,  the 
contaminated  snow  and  ice  will  be 
contained  in  waste  barrels  and  brought 
to  Cape  Town  for  disposal. 

The  permit  applicant:  Mike  Libecki, 
Salt  Lake  City,  Utah,  Permit  application 
No.  2013  WM-004. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  2012-25217  Filed  10-12-12:  8;45  am] 
BHJJNG  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Social, 
Behavioral  and  Economic  Sciences; 
Notice  of  Meeting 

In  accordance  with  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463,  as 
amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Social, 
Behavioral  and  Economic  Sciences  (#1171). 

Date/Time:  November  15,  2012;  8:00  a.m. 
to  5:00  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard.  Stafford  I,  Room  1235, 
Arlington.  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Ms.  Lisa  Jones,  Office  of 
the  Assistant  Director,  Directorate  for  Social, 
Behavioral  and  Economic  Sciences,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Room  905,  Arlington,  Virginia  22230,  703- 
292-8700. 

Summary  of  Minutes:  May  be  obtained 
from  contact  person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  National  Science 
Foundation  on  major  goals  and  policies 
pertaining  to  Social.  Behavioral  and 
Economic  Sciences  Directorate  programs  and 
activities. 

Agenda: 

Updates  and  discussions  on  continuing 
activities 

•  Directorate  Update:  Dr.  Myron  Cutmann 

•  NSF  and  Government  Wide  Initiatives: 
How  can  the  Advisory  Committee  help? 

•  Public  Access:  Background  on  Access  to 
Scientific  Publication  and  Data 

•  SBE  Advisory  Committee  Activities 
(Overview  &  Discussion) 

•  New  and  Recent  Competitions 

•  Agenda  for  Future  Meeting, 
Assignments,  Concluding  Remarks 


Dated:  October  9,  2012. 

Susanne  Bolton, 

Committee  Management  Officer. 

(FR  Doc.  2012-25147  Filed  10-12-12:  8:45  am] 
BILUNG  CODE  7555-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  the  Medical 
Uses  of  Isotopes:  Call  for  Nominations 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACTION:  Call  for  nominations. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  advertising  for 
nominations  for  the  positions  of  health 
ceu'e  administrator  and  nuclear 
cardiologist  on  the  Advisory  Committee 
on  the  Medical  Uses  of  Isotopes 
(ACMUI).  Nominees  for  the  position  of 
the  health  care  administrator  should 
have  professional  or  personal 
experience  with  or  knowledge  about 
health  care  administration.  Nominees 
for  the  position  of  the  nuclear 
cardiologist  should  be  a  physician  with 
professional  or  personal  experience 
with  or  knowledge  about  nuclear 
cardiology. 

DATES:  Nominations  are  due  on  or 
before  December  14,  2012. 

Nomination  Process:  Submit  an 
electronic  copy  of  a  resume  or 
curriculum  vitae,  along  with  a  cover 
letter,  to  Ms.  Sophie  Holiday, 
sophie.holiday@nrc.gov. 

The  cover  letter  for  the  health  care 
administrator  should  describe  the 
nominee’s  current  involvement  with 
health  care  administration  and  express 
the  nominee’s  interest  in  the  position. 
Please  ensure  that  the  resume  or 
curriculum  vitae  includes  the  following 
information,  if  applicable:  Education: 
certification;  professional  association 
membership  and  committee 
membership  activities;  and  number  of 
years,  recentness,  and  type  of  setting  for 
health  care  administration. 

The  cover  letter  for  the  nuclear 
cardiologist  should  describe  the 
nominee’s  current  involvement  with 
nuclear  cardiology  and  express  the 
nominee’s  interest  in  the  position. 

Please  ensure  that  the  resume  or 
curriculum  vitae  includes  the  following 
information,  as  applicable:  Education; 
certification;  professional  association 
membership  and  committee 
membership  activities:  and  number  of 
years,  recentness,  and  type  of  setting  for 
nuclear  cardiology. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sophie  Holiday,  U.S.  Nuclear 


Regulatory  Commission,  Office  of 
Federal  and  State  Materials  and 
Environmental  Management  Programs; 
(301)  415-7865; 
sophie.holiday@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  The  health 
care  administrator  and  nuclear 
cardiologist  provide  advice  to  NRC  staff 
on  issues  associated  with  the  regulation 
of  medical  applications  of  byproduct 
material.  The  nominee  for  the  health 
care  administrator  position  is  appointed 
based  on  his  or  her  professional  and 
personal  experience  with  and/or 
knowledge 'about  health  Ccire 
administration,  involvement  and/or' 
leadership  with  health  care 
organizations,  and  related  experience 
obtained  in  letters  or  during  the 
selection  process.  The  nominee  for  the 
nuclear  cardiologist  position  is 
appointed  based  on  his  or  her 
professional  and  personal  experience 
with  and/or  knowledge  about  nuclear 
cardiology,  involvement  and/or 
leadership  with  nuclear  cardiology 
organizations,  and  related  experience 
obtained  in  letters  or  during  the 
selection  process.  Nominees  should 
have  the  demonstrated  ability  to 
establish  effective  work  relationships 
with  peers  and  implement  successful 
approaches  to  problem  solving  and 
conflict  resolution. 

NRC  is  inviting  nominations  for  the 
appointments  of  the  health  care 
administrator  and  nuclear  cardiologist 
to  the  ACMUI.  The  term  of  the 
individual  currently  occupying  the 
health  care  administrator  position  will 
end  May  2013  and  the  term  of  the 
individual  currently  occupying  the 
nuclear  cardiologist  position  will  end 
October  2013. 

ACMUI  members  currently  serve  a 
four-year  term  and  may  be  considered 
for  reappointment  to  cm  additional  term. 
The  current  membership  is  comprised 
of  the  following  professionals:  (a) 
Nuclear  medicine  physician:  (b)  nuclear 
cardiologist;  (c)  nuclear  medicine 
physicist;  (d)  therapy  medical  physicist; 
.  (e)  radiation  safety  officer;  (f)  nuclear 
pharmacist:  (g)  two  radiation 
oncologists;  (h)  patients’  rights 
advocate:  (i)  Food  and  Drug 
Administration  representative;  (j) 
Agreement  State  representative;  (k) 
health  ceire  administrator;  and  (1) 
diagnostic  radiologist.  For  additional 
information  about  membership  on  the 
ACMUI,  visit  the  ACMUI  Membership 
Web  page,  http://www.nrc.gov/about- 
nrc/regulatory/advisory/acmui/ 
membership.html. 

Nominees  must  be  U.S.  citizens  and 
be  able  to  devote  approximately  160 
hours  per  year  to  Committee  business. 
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Members  are  expected  to  attend  semi- 
emnual  meetings  in  Rockville,  Maryland 
and  to  participate  in  teleconferences,  as 
needed.  Members  who  are  not  Federal 
employees  are  compensated  for  their 
service.  In  addition,  these  members  are 
reimbursed  for  travel  and 
correspondence  expenses.  Full-time 
Federal  employees  are  reimbursed  for 
travel  expenses  only. 

Security  Background  Check:  The 
selected  nominee  will  undergo  a 
thorough  security  background  check. 
Security  paperwork  may  take  the 
nominee  several  weeks  to  complete. 
Nominees  will  also  be  required  to 
complete  a  financial  disclosure 
statement  to  assure  that  there  are  no 
conflicts  of  interest. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  October  2012. 

For  the  U.S.  Nuclear  Regulatory  , 
Commission.. 

Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 

IFR  Doc.  2012-25242  Filed  10-12-12;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Federal  Register  Notice 

AGENCY  HOLDING  THE  MEETINGS:  Nuclear 
Regulatory  Commission  [NRC-2012— 
0002]. 

DATE:  Weeks  of  October  8,  15,  22,  29, 
November  5,  12,  19,  2012. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

Week  of  October  8,  2012 
Friday,  October  12,  2012 

9:00  a.m.  Affirmation  Session  (Public 
Meeting)  (Tentative) 
a.  Entergy  Nuclear  Operations,  Inc. 
(Indian  Point  Nuclear  Generating 
Units  2  and  3) — Entergy  Emergency 
Petition  for  Interlocutory  Review  of 
Board  Order  Granting  Cross- 
Examination  to  New  York  State  and 
Entergy  Application  to  Stay  Board 
Order  or  Hearing  (Tentative) 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov. 

Week  of  October  15,  2012 

There  are  no  meetings  scheduled  for 
the  week  of  October  15,  2012. 

Week  of  October  22,  2012 — Tentative 

Tuesday,  October  23,  2012 

9:25  a.m.  Affirmation  Session  (Public 
Meeting)  (Tentative) 


a.  Exelon  Generation  Company,  LLC 
(Limerick  Generating  Station,  Units 
1  and  2),  Exelon’s  Notice,  and  Brief, 
of  Appeal  of  LBP-12-8  (Apr.  16, 
2012);  NRC  Staffs  Notice,  and  Brief, 
of  Appeal  of  LBP-12-8  (Apr.  16, 
2012)  (Tentative) 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov. 
9:30  a.m.  Strategic  Programmatic 

Overview  of  the  Spent  Fuel  Storage 
and  Transportation  and  Fuel 
Facilities  Business  Lines  (Public 
Meeting)  (Contact:  Kevin  Mattern, 
301-492-3221) 

This  meeting  will  be  webcast  live  at 
the  Web" address — http://www.nrc.gov. 

Week  of  October  29,  2012 — ^Tentative 

Tuesday,  October  30,  2012 

9:00  a.m.  Briefing  on  Fort  Calhoun 
(Public  Meeting)  (Contact:  Michael 
Hay,  817-200-1527). 

This  meeting  will  be  webcast  live  at 
the  Web  address — http://www.nrc.gov. 

Week  of  November  5,  2012 — Tentative 

Monday,  November  5,  2012 

1:30  p.m.  NRC  All  Employees  Meeting 
(Public  Meeting),  Marriott  Bethesda 
North  Hotel,  5701  Marinelli  Road, 
Rockville,  MD  20852. 

Thursday,  November  8,  2012 

9:30  a.m.  Discussion  of  Management 
Issues  (Closed — Ex.  2) 

Week  of  November  12,  2012 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  November  12,  2012. 

Week  of  November  19,  2012 — ^Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  November  19,  2012. 

*  The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings, 
call  (recording) — 301—415-1292. 

Contact  person  for  more  information: 
Rochelle  Bavol,  301-415-1651. 

Additional  Information 

By  a  vote  of  4-0  on  October  10,  2012, 
the  Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission’s  rules  that  the  above 
referenced  Affirmation  Session  [Entergy 
Nuclear  Operations,  Inc.  (Indian  Point 
Nuclear  Generating  Units  2  and  3) — 
Entergy  Emergency  Petition  for 
Interlocutory  Review  of  Board  Order 
Granting  Cross-Examination  to  New 
York  State  and  Entergy  Application  to 
Stay  Board  Order  or  Hearing)  be  held 
with  less  than  one  week  notice  to  the 
public.  The  meeting  is  scheduled  oi\ 
October  12,  2012. 


The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/public-involve/ 
public-meetings/ sch  edule.html. 

The  NRC  provides  reasonable 
accommodation  to  individuals  with 
disabilities  where  appropriate.  If  you 
need  a  reasonable  accommodation  to 
participate  in  these  public  meetings,  or 
need  this  meeting  notice  or  the 
transcript  or  other  information  from  the 
public  meetings  in  another  format  (e.g. 
braille,  Icirge  print),  please  notify  Bill 
Dosch,  Chief,  Work  Life  and  Benefits 
Branch,  at  301-415-6200,  TDD:  301- 
415-2100,  or  by  email  at 
william.dosch@nrc.gov.  Determinations 
on  requests  for  reasonable 
accommodation  will  be  made  on  a  case- 
by-case  basis. 

This  notice  is  distributed 
electronically  to  subscribers.  If  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301^15-1969), 
or  send  an  email  to 
darlene.  wright@nrc.gov. 

Dated:  October  10,  2012. 

Rochelle  C.  Bavol, 

Policy  Coordinator,  Office  of  the  Secretary. 
[FR  Doc.  2012-25362  Filed  10-11-12;  4:15  pm] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-336;  NRC-2010-0128] 

Dominion  Nuclear  Connecticut,  Inc.; 
Millstone  Power  Station,  Unit  2, 
Revocation  of  Exemption 

1.0  Background 

Dominion  Nuclear  Connecticut,  Inc., 
(DNC  or  the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  DPR-65, 
which  authorizes  operation  of  the 
Millstone  Power  Station,  Unit  2  (MPS2). 
The  license  provides,  among  other 
things,  that  the  facility  is  subject  to  all 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  a  pressurized- 
water  reactor  located  in  New  London 
County,  Connecticut. 

2.0  Request/Action 

By  letter  dated  November  5,  2004,^  as 
supplemented  by  letters  dated  January  6 
and  January  25,  2005,2  the  licensee 


’  Agenc}rwide  Document  Access  and  Management 
System  (ADAMS)  Accession  No.  ML043 130360. 

2  ADAMS  Accession  Nos.  ML0501 10079  and 
ML050260675,  respectively. 


62540 


Federal  Register / Vol.  77,  No.  199/Monday,  October  15,  2012 /Notices 


submitted  a  request  for  an  exemption 
from  the  requirements  in  section 
50.68(b)(1)  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  for 
loading,  unloading,  and  handling  of  the 
components  of  the  Transnuclear  (TN) 
NUHOMS®-32PT  dry  cask  storage 
system  at  MPS2.  By  Exemption  dated 
February  15,  2005, ^  the  NRC  granted 
DNC’s  request. 

Section  50.68(b)(1)  of  10  CFR  set  forth 
the  following  requirement,  at  the  time 
the  exemption  was  granted,  that  must  be 
met,  in  lieu  of  a  monitoring  system 
capable  of  detecting  criticality  events. 

Plant  procedures  shall  prohibit  the 
handling  and  storage  at  any  one  time  of  more 
fuel  assemblies  than  have  been  determined  to 
be  safely  subcritical  under  the  most  adverse 
moderation  conditions  feasible  by  unborated 
water. 

The  licensee  was  unable  to  satisfy  the 
above  requirement  for  handling  the  10 
CFR  Part  72  licensed  contents  of  the  TN 
NUHOMS®-32PT  system.  Section 
50.12(a)  allows  licensees  to  apply  for  an 
exemption  from  the  requirements  of  10 
CFR  Part  50  if  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  and  other  conditions 
are  met.  The  licensee  stated  in  the 
application  that  compliance  with  10 
CFR  50.68(b)(1)  is  not  necessary  for 
handling  the  10  CFR  Part  72  licensed 
contents  of  the  cask  system  to  achieve 
the  underlying  purpose  of  10  CFR 
50.68(b)(1).  The  Commission 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  was  authorized 
by  law,  would  not  present  an  undue  risk 
to  the  public  health  and  safety,  and  was 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  were  present.  Therefore, 
the  Commission  granted  DNC  an 
exemption  from  the  requirements  of  10 
CFR  50.68(b)(1)  for  the  loading, 
unloading,  and  handling  of  the 
components  of  the  TN  NUHOMS®- 
32PT  storage  system  at  MPS2. 

On  November  16,  2006  (71  FR  66648), 
the  NRC  published  a  direct  final  rule  in 
the  Federal  Register  amending  its 
regulations  “so  that  the  requirements 
governing  criticality  control  for  the 
spent  fuel  pool  storage  racks  do  not 
apply  to  the  fuel  within  the  spent  fuel 
transportation  package  or  storage  cask 
when  the  package  or  cask  is  in  the  spent 
fuel  pool.”  The  regulation  in  10  CFR 
50.68  was  amended  by  adding  a  new 
paragraph  (c)  which  states  the 
following: 

(c)  While  a  spent  fuel  transportation 
package  approved  under  Part  71  of  this 
chapter  or  spent  fuel  storage  cask  approved 


*  ADAMS  Accession  No.  ML050420058. 


under  Part  72  of  this  chapter  is  in  the  spent 
fuel  pool: 

(1)  The  requirements  in  §  50.68(b)  do  not 
apply  to  the  fuel  located  within  that  package 
or  cask;  and 

(2)  The  requirements  in  Part  71  or  72  of 
this  chapter,  as  applicable,  and  the 
requirements  of  the  Certificate  of  Compliance 
for  that  package  or  cask  apply  to  the  fuel 
within  that  package  or  cask. 

The  statements  of  consideration  state 
that  for  licensees  with  an  approved 
exemption,  these  licensees  can  continue 
to  use  their  approved  exemption  or  they 
may^choose  to  comply  with  the 
amended  rule.  The  statements  of 
consideration  go  on  to  say,  “(ojperating 
under  the  exemption  or  the  amended 
rule  have  effectively  the  same  criticality 
accident  requirements  for  fuel  within  a 
package  or  cask  in  a  spent  fuel  pool, 
namely  only  those  of  10  CFR  Part  71  or 
72,  as  applicable.”- 

By  letter  dated  April  10,  2012,“*  DNC 
stated  that  MPS2  will  comply  with  the 
amended  rule  instead -of  the  February 
15,  2005,  exemption. 

3.0  Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50- when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  On  February  15,  2005,  the  NRC 
granted  the  above  exemption  for  the 
technical  requirements  of  10  CFR 
50.68(b)(1)  for  loading,  unloading,  and 
handling  of  the  components  of  the  TN 
NUHOMS®-32PT  storage  system  at 
MPS2. 

Based  on  the  NRC  rule  change  that 
amended  the  requirements  of  10  CFR 
50.68,  in  November  2006,  DNC  is  able 
to  comply  with  all  requirements  of  10 
CFR  50.68.  The  NRC  staff  examined  the 
licensee’s  rationale,  and  concluded  that 
the  revocation  is  acceptable  because  the 
licensee  has  established  compliance 
with  10  CFR  50.68  for  loading, 
unloading,  and  handling  of  the 
components  of  the  TN  NUHOMS®- 
32PT  storage  system  at  MPS2. 

This  revocation  of  exemption  would 
remove  the  licensee’s  exemption  from 
the  associated  requirements  of  10  CFR 
50.68(b)(1)  for  loading,  unloading,  and 
handling  of  the  components  of  the  TN 
NUHOMS®-32PT  dry  cask  storage 
system  at  MPS2,  which  was  granted  by 
the  Commission  on  February  15,  2005. 
With  the  exemption  removed,  MPS2 


^  ADAMS  Accession  No.  ML12102A057.  , 


will  be  subject  to  all  of  the  applicable 
requirements  of  10  CFR  50.68.  The  NRC 
staff  has  determined  that  revoking  the 
exemption  will  not  result  in  a  violation 
’of  the  Atomic  Energy  Act  of  1954,  as 
amended,  or  the  Commission’s 
regulations. 

No  Undue  Risk  to  Public  Health  and 
Safety 

The  underlying  purposes  of  10  CFR 
50.68  is  to  maintain  spent  fuel  pools 
subcritical  in  an  unborated,  maximum 
moderation  condition.  DNC  has  decided 
to  comply  with  all  of  the  amended 
requirements  of  10  CFR  50.68  which 
were  issued  in  November  2006,  without 
exemption.  Based  on  compliance  with 
the  requirements  of  10  CFR  50.68,  no 
new  accident  precursors  are  created  by 
the  revocation  of  this  exemption,  thus, 
the  probability  of  postulated  accidents 
is  not 'increased.  Also,  based  on 
compliance  with  the  requirements  of  10 
CFR  50.68,  the  consequences  of 
postulated  accidents  are  not  increased. 
Therefore,  there  is  no  undue  risk  to 
public  health  and  safety. 

Consistent  With  Common  Defense  and 
Security 

The  proposed  revocation  of 
exemption  would  restore  the 
requirements  of  10  CFR  50.68  for 
loading,  unloading,  and  handling  of  the 
components  of  the  TN  NUHOMS®- 
32PT  dry  cask  storage  system  at  MPS2 
.  This  change  to  the  operation  of  the 
plant  has  no  relation  to  security  issues. 
Therefore,  the  common  defense  and 
security  is  not  impacted  by  this 
exemption. 

4.0  Conclusion 

Accordingly,  the  Commission  has 
determined  that  the  exemption  granted 
February  15,  2005,  related  to  loading, 
unloading,  and  handling  of  the 
components  of  the  TN  NUHOMS®- 
32PT  dry  cask  storage  system  at  MPS2 
is  hereby  revoked. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
revocation  of  this  exemption  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (71  FR 
66650). 

This  exemption  revocation  is  effective 
upon  issuance. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  October  2012. 

For  the  Nuclear  Regulatory  Commission. 
Michele  G.  Evans, 

Director,  Division  of  Operating  Reactor 
Licensing,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  2012-25241  Filed  10-12-12;  8:45  am] 
BILLING  CODE  7S90-0t-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  33-9365;  34-68019;  File  No.' 
265-28] 

Investor  Advisory  Committee 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Notice  of  Telephonic  Meeting  of 
Securities  and  Exchange  Commission 
Investor  Advisory  Committee. 

SUMMARY:  The  Securities  and  Exchange 
Commission  Investor  Advisory 
Committee,  established  pursuant  to 
Section  911  of  the  Eiodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010,  is  providing  notice  that  it 
will  hold  a  telephonic  meeting  on 
Friday,  October  12,  2012.  The  meeting 
■  will  begin  at  12:00  p.m.  (EDT)  and  end 
at  1:00  p.m.  and  will  be  open  to  the 
public  via  telephone  at  1-866-606- 
4717,  participant  code  3877211.  Persons 
needing  special  accommodations  to  take 
part  because  of  a  disability  should 
notify  the  contact  person  listed  below. 
The  public  is  invited  to  submit  written 
statements  to  the  Committee.  The 
agenda  for  the  meeting  includes 
discussion  of  and  voting  on  a 
recommendation  from  the  Investor  as 
Purchaser  subcommittee  regarding  the 
Jjumpstart  Our  Business  Startups  Act 
(JOBS  Act)  requirements  on  general 
solicitation  and  general  advertising  in 
Rule  506  private  placements. 

DATES:  Written  statements  should  be 
received  on  or  before  October  12,  2012. 
ADDRESSES:  Written  statements  may  be 
submitted  by  any  of  the  following 
methods: 

Electronic  Statements 

■  Use  the  Commission’s  Internet 
submission  form  [http://www.sec.gov/ 
rules/other.shtml)-,  or 

■  Send  an  email  message  to  rules- 
comments@sec.gov.  Please  include  File 
No.  265-28  on  the  subject  line;  or 

Paper  Statements 

■  Send  paper  statements  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
Stop  1090, 100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File  No. 
265-28..  This  file  number  should  be 
included  on  the  subject  line  if  email  is 
used.  To  help  us  process  and  review 
your  statement  more  efficiently,  please 
use  only  one  method. 

Statements  also  will  be  available  for 
Web  site  viewing  and  printing  in  the 
Commission’s  Public  Reference  Room, 
100  F  Street  NE.,  Room  1580, 


Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  All  statements 
received  will  be  posted  without  change; 
we  do  not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly. 

FOR  FURTHER  INFORMATION  CONTACT:  M. 
Owen  Donley,  Chief  Counsel,  at  (202) 
551-6322,  Office  of  Investor  Education 
and  Advocacy,  Securities  and  Exchange  • 
Commission,  100  F  Street  NE., 
Washington,  DC  20549. 

Dated;  October  9,  2012. 

Elizabeth  M.  Murphy, 

Secretary. 

(FR  Doc.  2012-25219  Filed  10-12-12:  8:45  am] 
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Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change,  as 
Modified  by  Amendment  No.1, 
Amending  Sections  303A.00, 

303A.02(a)  and  303A.05  of  the 
Exchange’s  Listed  Company  Manual 
To  Comply  With  the  Requirements  of 
Securities  and  Exchange  Commission 
Rule  IOC-1 

October  9,  2012. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  25,  2012,  New  York  Stock 
Exchange  LLC  (“NYSE”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (“SEC”  or 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  filing  was  amended  and 
replaced  in  its  entirety  by  Amendment 
No.  1  thereto  on  October  1,  2012,  and 
which  Items  have  been  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  chemge 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Sections  303A.00,  303A.02(a)  and 
303A.05  of  the  Exchange’s  Listed 
Company  Manual  (the  “Manual”)  to 

1 15  U.S.C.  78s(b)(l). 

*15  U.S.C.  78a. 

» 17  CFR  240.19b-4. 


comply  with  the  requirements  of 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  Rule  lOC-1.'* 
The  text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site  at 
www.nyse.com,  at  the  principal  office  of 
the  Exchange,  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  orgcmization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Setf -Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

This  Amendment  No.  1  to  SR-NYSE- 
2012-49  (the  “filing”)  amends  and 
replaces  in  its  entirety  the  Filing  as 
originally  submitted  on  September  25, 
2012.  Amendment  No.  1  corrects  a 
single  error  in  the  rule  text  in  Exhibit  5 
as  originally  filed.  The  error  was  in 
Section  303A.00  under  the  heading 
“Transition  Periods  for  Compensation 
Committee  Requirements.” 

The  Exchange  proposes  to  amend 
Sections  303A.00,  303A.02(a)  and 
303A.05  of  the  Manual  to  comply  with 
the  requirements  of  SEC  Rule  lOC-1. 

The  proposed  changes  to  Sections 
303A.00,  303A.02(a)  and  303A.05  will 
not  become  operative  until  July  1,  2013. 
Consequently,  the  existing  text  of  these 
sections  will  remain  in  the  Manual  until 
June  30,  2013  and  will  be  removed 
immediately  thereafter.^  Upon  approval 
of  this  filing,  the  amended  provisions  of 
those  sections  will  be  included  in  the 
Manual  with  introductory  text 
indicating  that  the  revised  text  does  not 
become  operative  until  July  1,  2013. 

Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010  (the  “Dodd-Frank  Act”)  ® 
added  Section  lOC  to  the  Securities 
Exchange  Act  of  1934.2  Section  IOC 

« 17  CFR  240.10C-1. 

^  The  Commission  notes  that  the  Exchange  will 
have  to  comply  with  Section  19(h)  of  the  Act. 

ePuhlic  Law  111-203, 124  Stat.  1900  (2010). 

*  15  U.S.C.  78j-3. 
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requires  the  Commission  to  adopt  rules 
directing  the  national  securities 
exchanges  and  national  securities 
associations  to  prohibit  the  listing  of 
any  equity  security  of  an  issuer  that  is 
not  in  compliance  with  Section  IOC’s 
compensation  committee  and 
compensation  adviser  requirements.  On 
June  20,  2012,  to  comply  with  the 
requirements  of  Section  IOC,  the 
Commission  adopted  new  Rule  lOC-1, 
which  directs  the  national  securities 
exchanges  to  adopt  listing  rules 
effectuating  the  compensation 
committee  and  compensation  adviser 
requirements  of  Section  IOC. 

Compensation  Committee  Director 
Independence  Requirement 

In  adopting  independence 
requirements  for  compensation 
committee  members.  Rule  lOC- 
l(b)(l)(ii)  ®  requires  the  exchanges  to 
consider  relevant  factors  including,  but 
not  limited  to:  (i)  The  source  of  the 
director’s  compensation,  including  any 
consulting,  advisory  or  other  * 
compensatory  fees  paid  by  the  listed 
company;  and  (ii)  whether  the  director 
has  an  affiliate  relationship  with  the 
compc^ay,  a  subsidiary  of  the  company 
or  an  affiliate  of  a  subsidiaiy  of  the 
company.  Rule  10C-l(a)(4)®  requires 
that  the  rule  filing  submitted  to  the  SEC 
by  each  exchange  in  connection  with 
the  adoption  of  the  rules  required  by 
Rule  lOC-1  must  include  a  review  of 
whether  and  how  the  proposed  listing 
standards  satisfy  the  requirements  of  the 
final  rule;  a  discussion  of  the  exchange’s 
consideration  of  factors  relevant  to 
compensation  committee  independence; 
and  the  definition  of  independence 
applicable  to  compensation  committee 
members  that  the  exchange  proposes  to 
adopt  or  retain  in  light  of  such  review. 

Tne  Exchange’s  director 
independence  standards  are  set  forth  in 
Section  303A.02.  Section  303A. 02(a) 
provides  that  no  director  qualities  as 
“independent”  unless  the  board  of 
directors  affirmatively  determines  that 
the  director  has  no  material  relationship 
with  the  listed  company  (directly  or  as 
a  partner,  shareholder  or  officer  of  an 
organization  that  has  a  relationship  with 
the  company).*®  In  addition.  Section 


» 17  CFR  240.10C-l(b){t)(ii)- 
»17  cm  240.10C-l(a)(4). 

'‘’Commentary  to  Section  303A.02(a)  notes  that  it 
is  not  possible  to  anticipate,  or  explicitly  to  provide 
for,  all  circumstances  that  might  signal  potential 
conflicts  of  interest,  or  that  might  bear  on  the 
materiality  of  a  director's  relationship  to  a  listed 
company  (references  to  “listed  company"  would 
include  any  parent  or  subsidiary  in  a  consolidated 
group  with  the  listed  company).  Accordingly,  the 
commentary  states  that  it  is  that  boards  making 
“independence”  determinations  broadly  consider 
all  relevant  facts  and  circumstances.  In  particular. 


303A.02(b)  provides  that  a  director  may 
not  be  deemed  to  be  independent  if 
such  director  has  a  relationship  with  the 
listed  company  which  violates  any  one 
of  five  “bright  line”  tests.**  Section* 
303A.02(b)  will  continue  to  be 
applicable  to  independence 
determinations  in  relation  to 
compensation  committee  service,  as 
compensation  committee  members  will 
be  required  to  be  independent  under  the 
Exchange’s  general  board  independence 
standards  set  forth  in  Section  303A.02, 
in  addition  to  the  independence 
requirements  proposed  specitically  for 
compensation  committee  service. 

The  Exchange  proposes  to  amend 
Section  303A.02(a)  of  the  Manual  to 
adopt  proposed  Section  303A.02(a)(ii),*2 
which  would  require  that,  in 
affirmatively  determining  the 
independence  of  any  director  who  will 
serve  on  the  compensation  committee  of 


the  Exchange  believes  that,  when  assessing  the 
materiality  of  a  director’s  relationship  with  the 
listed  company,  the  board  should  consider  the  issue 
not  merely  from  the  standpoint  of  the  director,  but 
also  from  that  of  persons  or  organizations  with 
which  the  director  has  an  affiliation.  The  Exchange 
does  not  view  the  ownership  of  even  a  significant 
amount  of  stock,  by  itself,  as  a  bar  to  an 
independence  frnding. 

"  The  following  are  the  “bright  line”  tests  set 
forth  in  Section  303A.02(b);  (i)  The  director  is,  or 
has  been  within  the  last  three  years,  an  employee 
of  the  listed  company,  or  an  immediate  family 
member  is,  or  has  been  within  the  last  three  years, 
an  executive  officer,  of  the  listed  company:  (ii)  The 
director  has  received,  or  has  an  immediate  family 
member  who  has  received,  during  any  twelve- 
month  period  within  the  last  three  years,  more  than 
$120,000  in  direct  compensation  from  the  listed 
company,  other  than  director  and  committee  fees 
and  pension  or  other  forms  of  deferred 
compensation  for  prior  service  (provided  such 
compensation  is  not  contingent  in  any  way  on 
continued  service):  (iii)  (A)  The  director  is  a  current 
partner  or  employee  of  a  firm  that  is  the  listed 
company's  internal  or  external  auditor:  (B)  the 
director  has  an  immediate  family  member  who  is 
a  current  partner  of  such  a  firm:  (C)  the  director  has 
tm  immediate  family  member  whp  is  a  current 
employee  of  such  a  firm  and  personally  works  on 
the  listed  company’s  audit:  or  (D)  the  director  or  an 
immediate  family  member  was  within  the  last  three 
years  a  partner  or  eir.ployee  of  such  a  firm  and 
piersonally  worked  on  the  listed  company’s  audit 
within  that  time:  (iv)  The  director  or  an  immediate 
family  member  is,  or  has  been  within  the  last  three 
years,  employed  as  tm  executive  officer  of  another 
company  where  any  of  the  listed  company’s  present 
executive  officers  at  the  same  time  serves  or  served 
on  that  company’s  compensation  committee:  (v) 

The  director  is  a  current  employee,  or  an  immediate 
family  member  is  a  current  executive  officer,  of  a 
company  that  has  made  payments  to,  or  received 
payments  from,  the  listed  company  for  property  or 
services  in  an  amount  which,  in  any  of  the  last 
three  fiscal  years,  exceeds  the  greater  of  $1  million, 
or  2%  of  such  other  company’s  consolidated  gross 
revenues.  For  purposes  of  Swtions  303A.01, 
303A.03,  303A.04,  303A.05  and  303A.09,  a  director 
of  a  business  development  company  is  considered 
to  be  independent  if  he  or  she  is  not  an  “interested 
person”  of  the  company,  as  defined  in  Section 
2(a)(19)  of  the  Investment  Company  Act  of  1940. 

As  proposed,  the  current  text  of  Section 
303.02(a)  would  become  Section  303A.02(a)(i). 


the  listed  company’s  board  of  directors, 
the  board  of  directors  must  consider  all 
factors  specitically  relevant  to 
determining  whetiier  a  director  has  a 
relationship  to  the  listed  company 
which  is  material  to  that  director’s 
ability  to  be  independent  ft’om 
management  in  connection  with  the 
duties  of  a  compensation  committee 
member,  including,  but  not  limited  to, 
the  two  factors  explicitly  enumerated  in 
Rule  10C-l(b)(ii).  When  considering  the 
sources  of  a  director’s  compensation  in 
determining  his  independence  for 
purposes  of  compensation  cbmmittee 
service,  commentary  to  proposed 
Section  303A.02(a)(ii)  provides  that  the 
board  should  consider  whether  the 
director  receives  compensation  from 
any  person  or  entity  that  would  impair 
his  ability  to  make  independent 
judgments  about  the  listed  company’s 
executive  compensation.  Similarly, 
when  considering  any  affiliate 
relationship  a  director  has  with  the 
company,  a  subsidiary  of  the  company, 
or  an  affiliate  of  a  subsidiary  of  the 
company,  in  determining  his 
independence  for  purposes  of 
compensation  committee  service,  the 
proposed  commentary  provides  that  the 
board  should  consider  whether  the 
affiliate  relationship  places  the  director 
under  the  direct  or  indirect  control  of 
the  listed  company  or  its  senior  , 

management,  or  creates  a  direct 
relationship  between  the  director  and 
members  of  senior  management,  in  each 
case  of  a  nature  that  would  impair  his 
ability  to  make  independent  judgments 
about  the  listed  company’s  executive 
compensation. 

The  Exchange  does  not  propose  to 
adopt  any  specific  numerical  tests  with 
respect  to  the  factors  specified  in 
proposed  Section  303A.02(a)(ii)  or  to 
adopt  a  requirement  to  consider  any 
other  specific  factors.  In  particular,  the 
Exchange  does  not  intend  to  adopt  an 
absolute  prohibition  on  a  board  making 
an  affirmative  finding  that  a  director  is 
independent  solely  on  the  basis  that  the 
director  or  any  of  the  director’s  affiliates 
are  shareholders  owning  more  than 
some  specified  percentage  of  the  listed 
company.  In  the  adopting  release  for 
Rule  lOC-1  (the  “Adopting  Release”), *3 
the  SEC  recognized  that  the  exchanges 
might  determine  that  not  all  affiliate 
relationships  would  adversely  affect  a 
director’s  ability  to  be  independent  from 
management.*’*  Consistent  with  the 
views  of  commenters  on  the  SEC’s  rules 
as  originally  proposed,  the  Exchange 
believes  that — rather  than  adversely 


’3  Release  Nos.  33-9330:  34-67220  (June  20, 
2012):  77  FR  38422  (June  27,  2012). 

See  Adopting  Release  at  38428. 
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affecting  a  director’s  ability  to  be 
independent  from  management  as  a 
compensation  committee  member— 
share  ownership  in  the  listed  company 
aligns  the  director’s  interests  with  those 
of  unaffiliated  shareholders,  as  their 
stock  ownership  gives  them  the  same 
economic  interest  in  ensuring  that  the 
listed  company’s  executive 
compensation  is  not  excessive. 

„  The  Exchange  believes  that  its 
existing  “bright  line’’  independence 
standards  as  set  forth  in  Section 
303A.02(b)  of  the  Manual  are 
sufficiently  broad  to  encompass  the 
types  of  relationships  which  would 
generally  be  material  to  a  director’s 
independence  for  compensation 
committee  service.  In  addition,  Section 
303A.02(a)  already  requires  the  board  to 
consider  any  other  material 
relationships  between  the  director  and 
the  listed  company  or  its  management 
that  are  not  the  subject  of  “bright  line” 
tegts  in  Section  303A.02(b).  The 
,  Exchange  believes  that  these 
requirements  with  respect  to  general 
director  independence,  when  combined 
with  the  specific  considerations 
required  by  proposed  Section 
303A.02(a)(ii),  represent  an  appropriate 
standard  for  compensation  committee 
independence  that  is  consistent  with  the 
requirements  of  Rule  lOC-1. 

Compensation  Committee  Advisers 

Rule  10C-l{b)(2)  requires  exchange 
rules  to  mandate  that  compensation 
committees  must  have  broad  authority 
to  engage  advisers  to  assist  in  their 
performance  of  the  committee’s 
functions.  Specifically,  exchange  rules 
must  mandate  that: 

(i)  The  compensation  committee  may, 
in  its  sole  discretion,  retain  or  obtain  the 
advice  of  a  compensation  consultant, 
independent  legal  counsel  or  other 
adviser;  and 

(ii)  The  compensation  committee 
'  shall  be  directly  responsible  for  the 

appointment,  compensation  and 
oversight  of  the  work  of  any 
compensation  consultant,  independent 
legal  counsel  and  other  adviser  retained 
by  the  compensation  committee. 

Rule  10C-l(b)(3)  requires  exchange 
rules  to  mandate  that  the  listed 
company  must  provide  for  appropriate 
funding,  as  determined  by  the 
compensation  committee,  for  payment 
of  reasonable  compensation  to  a 
compensation  consultant,  independent 
legal  counsel  or  any  other  adviser 
retained  by  the  compensation 
committee.  ' 


« 17  CFR  240.10C-l(b)(2). 
16 17  CFR  240.10C-l(b)(3). 


The  required  powers  of  the 
compensation  committee  under  Rule 
10C-l(b)(2)  and  (3)  as  set  forth  above 
are  in  significant  part  already  required 
by  the  NYSE’s  existing  compensation 
committee  listing  standard,  as  they  are 
required  elements  of  the  compensation 
committee  charter  as  set  forth  in  Section 
303A.05(b).  In  the  interests  of  clarity 
and  emphasis,  the  Exchange  proposes  to 
adopt  the  requirements  specified  in 
Rule  lOC-1  (b)(2)  and  (3)  verbatim  as  a 
proposed  new  subsection  (c)  of  Section 
303A.05.  The  Exchange  proposes  to 
remove  the  comparable  requirements 
currently  in  Section  303A.05(b) 
commentary  and  replace  them  with  a 
provision  stating  that  the  compensation 
committee  charter  must  provide  that  the 
committee  has  all  of  the  powers 
specified  in  new  subsection  (c). 

Compensation  Adviser  Independence 
Factors 

Rule  lOC-1  (b)(4)  provides  that  the 
compensation  committee  of  a  listed 
issuer  may  select  a  compensation 
consultant,  legal  counsel  or  other 
adviser  to  the  compensation  committee 
only  after  taking  into  consideration  the 
following  factors,  as  well  as  any  other 
factors  identified  by  the  relevant 
national  securities  exchange  or  national 
securities  association  in  its  listing 
standards: 

(i)  The  provision  of  other  services  to 
the  listed  company  by  the  person  that 
employs  the  compensation  consultant 
legal  counsel  or  other  adviser; 

(ii)  The  amount  of  fees  received  from 
the  listed  company  by  the  person  that 
employs  the  compensation  consultant, 
legal  counsel  or  other  adviser,  as  a 
percentage  of  the  total  revenue  of  the 
person  that  employs  the  compensation 
consultant,  legal  counsel  or  other 
adviser; 

(iii)  The  policies  and  procedures  of 
the  person  that  employs  the 
compensation  consultant,  legal  counsel 
or  other  adviser  that  are  designed  to 
prevent  conflicts  of  interest; 

(iv)  Any  business  or  personal 
relationship  of  the  compensation 
consultant,  legal  counsel  or  other 
adviser  with  a  member  of  the 
compensation  committee; 

(v)  Any  stock  of  the  listed  company 
owned  by  the  compensation  consultant, 
legal  counsel  or  other  adviser;  and 

(vi)  Any  business  or  personal 
relationship  of  the  compensation 
consultant,  legal  counsel,  other  adviser 
or  the  person  employing  the  adviser 
with  an  executive  officer  of  the  listed 
company. 


/  17 17  CFR  240.10C-l(b)(4). 


Accordingly,  the  Exchange  proposes 
to  include  in  proposed  Section 
303A.05(c)  a  provision  specifying  that, 
before  engaging  an  adviser,  the 
compensation  committee  must  consider 
the  factors  enumerated  above.  As 
proposed.  Section  303A.05(c)  would  not 
include  any  specific  additional  factors 
for  consideration,  as  the  Exchange 
believes  that  the  list  included  in  Rule 
10C-l(b)(4)  is  very  comprehensive  and 
the  proposed  listing  standard  would 
also  require  the  compensation 
committee  to  consider  any  other  factors 
that  would  be  relevant  to  the  adviser’s 
independence  from  management. 

Consistent  with  Rule  lOC- 
l(b)(2)(iii),i®  the  Exchange  proposes  to 
include  in  Section  303A.05(c)  an 
explicit  statement  that  nothing  in 
Section  303A.05(c)  shall  be  construed:  . 
(A)  To  require  the  Compensation 
Committee  to  implement  or  act 
consistently  with  the  advice  or 
recommendations  of  the  compensation 
consultant,  independent  legal  counsel 
or  other  adviser  to  the  compensation 
committee;  or  (B)  to  affect  the  ability  or 
obligation  of  the  Compensation 
Committee  to  exercise  its  own  judgment 
in  fulfillment  of  the  duties  of  the 
Compensation  Committee  (or,  if 
applicable,  the  independent  directors). 

In  addition,  as  provided  by  Rule  lOC- 
1(b)(4),  proposed  in  [sic]  Section 
303A.05(c)  would  specify  that  the 
compensation  committee  need  not 
engage  in  an  analysis  of  the 
independence  factors  before  consulting 
with  or  obtaining  advice  from  in-house 
legal  counsel. 

Cure  Periods 

Rule  lOC-1  (a)(3)  requires  that 

exchange  rules  must  include 
appropriate  procedures  for  a  listed 
issuer  to  have  a  reasonable  opportunity 
to  cure  any  non-compliance  with  the 
provisions  of  exchange  rules  adopted  as 
required  by  Rule  lOC-1.  In  addition. 
Rule  lOC-1  (a)(3)  states  that  such  rules 
may  provide  that  if  a  member  of  a 
compensation  committee  ceases  to  be 
independent  in  accordance  with  the 
requirements  of  Rule  lOC-1  for  reasons 
outside  the  member’s  reasonable 
control,  that  person,  with  notice  by  the 
issuer  to  the  exchange,  may  remain  a 
compensation  committee  member  of  the 
listed  issuer  until  the  earlier  of  the  next 
annual  meeting  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
member  to  be  no  longer  independent. 
The  Exchange  proposes  to  amend 
Section  303A.00  to  adopt  this  cure 
provision  period  for  events  of  non- 


17  CFR  240.10C-l(b)(2)(iii). 
’9 17  CFR  240.10C-l(a)(3). 
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compliance  with  the  proposed 
compensation  committee  independence 
requirements  that  are  outside  of  the 
director’s  reasonable  control.  However, 
the  Exchange  proposes  to  modify  this 
cure  provision  by  limiting  its  use  to 
circumstances  where  the  committee 
continues  to  have  a  majority  of 
independent  directors,  as  this  would 
ensure  that  the  applicable  committee 
could  not  take  any  action  without  the 
agreement  of  one  or  more  independent 
directors.  The  Exchange  believes  that 
this  requirement  addresses  any  actual  or 
apparent  conflict  of  interest  which  may 
arise  due  to  the  continued  service  of  a 
non-independent  director  on  the 
compensation  committee. 

Transition  Periods 

The  Adopting  Release  contemplates 
that  exchanges  may  provide  transition 
periods  through  the  exemptive  authority 
provided  to  the  exchanges  under  Rule 
lOC-lfbKlKiiij.^o  Consistent  with  the 
transition  periods  approved  by  the  SEC 
for  inclusion  in  Section  303A  at  the 
time  of  its  original  adoption,^!  the 
Exchange  proposes  to  amend  Section 
303A.C)0  to  provide  that  listed 
companies  would  have  until  the  earlier 
of  their  first  annual  meeting  after 
January  15,  2014,  or  October  31,  2014, 
to  comply  with  the  new  Section 
303A.02{a){ii)  compensation  committees 
independence  standards .  Existing 
compensation  committee  independence 
standards  would  continue  to  apply 
pending  the  transition  to  the  new 
independence  standards.  The  Exchange 
believes  that  its  prior  use  of  a  similar 
transition  period  was  satisfactory  and 
that  it  is  reasonable  to  follow  the  same 
approach  in  connection  with  the 
proposed  changes  to  the  compensation 
committee  independence  standards. 

In  addition,  the  Exchange  proposes  to 
continue  to  apply  to  the  proposed  new 
compensation  committee  requirements 
the  existing  transition  periods  available 
to  newly-listed  companies  under 
Section  303A.00.  Transition  periods  are 
available  to:  Companies  listing  in 
connection  with  their  initial  public 
offerings  (“IPOs”)  or  which  did  not  have 
a  class  of  common  stock  registered 
under  the  Exchange  Act  prior  to  the 
listing  date;  22  companies  listing  in 
connection  with  a  spin-off  or  carve-out; 

™  See  Adopting  Release  at  38444. 

See  Sectirities  Exchange  Act  Release  No.  48745 
(November  4.  2003),  68  FR  64154  (November  12. 
2003)  (SR-NYSE-2002-33). 

“  For  purposes  of  Section  303 A  other  than 
Sections  303A.06  and  303A.12(b),  a  company  is 
considered  to  be  listing  in  conjunction  with  an 
initial  public  offering  if.  immediately  prior  to 
listing,  it  does  not  have  a  class  of  common  stock 
registered  under  the  Exchange  Act. 


companies  listing  upon  emergence  from 
bankruptcy;  companies  previously 
registered  under  Section  12(g)  of  the 
Exchange  Act;  and  companies 
previously  registered  under  Section 
12(b)  of  the  Exchange  Act  to  the  extent 
the  national  securities  exchange  on 
which  they  were  listed  did  not  have  the 
same  requirement;  and  companies  that 
cease  to  qualify  as  a  controlled  company 
or  a  foreign  private  issuer.  All  of  the 
foregoing  categories  of  issuers  (other 
than  companies  previously  registered 
under  Section  12(b)  of  the  Exchange 
Act)  would  continue  to  be  entitled  to  a 
transition  under  which  the  company 
must  have:  At  least  one  independent 
member  on  its  compensation  committee 
by  the  listing  date  (or  (i)  in  the  case  of 
an  IPO,  the  earlier  of  the  closing  date  of 
the  IPO  or  five  business  days  ft-om  the 
listing  date,  or  (ii)  in  the  case  of  a  spin¬ 
off  or  carve-out,  by  the  date  the 
transaction  closes);  at  least  a  majority  of 
independent  members  on  the 
compensation  committee  within  90  days 
of  the  listing  date;  and  a  fully 
independent  compensation  committee 
within  one  year  of  the  listing  date.  A 
company  that  ceases  to  qualify  as  a 
controlled  company  would  continue  to 
have  a  transition  under  which  it  must 
have  at  least  one  independent  member 
on  its  compensation  committee  by  the 
date  its  status  changed,  at  least  a 
majority  of  independent  members  on 
the  compensation  committee  within  90 
days  of  the  date  its  status  changed  and 
a  fully  independent  compensation 
committee  within  one  year  of  the  date 
its  status  changed.  A  company  that 
ceases  to  be  a  foreign  private  issuer 
would  continue  to  have  a  transition 
under  which  it  must  have  a  fully 
independent  compensation  committee 
within  six  months  of  the  Foreign  Private 
Issuer  Determination  Date.23  A  company 
previously  registered  under  Section 
12(b)  of  the  Exchange  Act  must  satisfy 
the  requirements  of  Section  303A 
within  one  year  of  the  listing  date  to  the 
extent  the  national  securities  exchange 
on  which  it  was  listed  did  not  have  the 
same  requirements;  and  if  the  other 
exchange  had  a  substantially  similar 
requirement  and  the  company  was 
afforded  a  transition  period  that  had  not 
expired,  the  company  has  the  same 

Section  303A.00  currently  de5nes  the 
“Determination  Date”  as  the  date  at  the  end  of  a 
company’s  second  fiscal  quarter  on  which  it  is 
required  by  SEC  Rule  240.3b-4  to  test  its  foreign 
private  issuer  status  on  an  annual  basis.  The 
Exchange  proposes  to  change  this  to  the  “Foreign 
Private  Issuer  Determination  Date”  so  it  is 
distinguished  from  the  new  “Smaller  Reporting 
Company  Determination  Date”. 


transition  period  as  would  have  been 
available  to  it  on  the  other  exchange. 

The  Exchange  proposes  to  exempt 
smaller  reporting  companies  24  from 
compliance  with  the  proposed  new 
independence  requirements  with 
respect  to  compensation  committee 
service.  Under  SEC  Rule  12b-2,  a 
smaller  reporting  company  is  required 
to  test  whether  it  continues  to  qualify 
for  that  status  as  of  the  last  business  day 
of  its  second  quarter  of  each  fiscal  year 
(the  “Smaller  Reporting  Company 
Determination  Date”)  and  ceases  as  of 
the  first  day  of  the  next  fiscal  year  to  be 
able  to  avail  itself  of  the  benefits  under 
SEC  rules  applicable  to  smaller 
reporting  companies.  Consequently,  the 
Exchange  proposes  to  adopt  a  new 
transition  provision  applicable  to 
companies  that  cease  to  be  smaller 
reporting  companies  and  become 
subject  to  the  compensation  committee 
independence  requirements  of  proposed 
Section  303A.02(a){ii).25  As  proposed,  a 
company  that  ceases  to  be  a  smaller 
reporting  company  would  be  required,  if  * 
applicable,  (I)  to  have  a  committee 
composed  entirely  of  members  that  meet 
the  independence  requirements  of 
proposed  Section  303A.02(a)(ii)  within 
six  months  of  the  Smaller  Reporting 
Company  Determination  Date  and  (II)  to 
comply  with  Section  303A.05(c)(iv)  as 
of  the  Smaller  Reporting  Company 
Determination  Date.  The  Exchange  also 
proposes  to  include  a  new  subsection  in 
Section  303A.00  specifying  that  smaller 
reporting  companies  are  subject  to 
proposed  Section  303A.05(c)  with  the 
exception  of  proposed  Section 
303A.05{c)(iv)  requirements  with 
respect  to  the  Compensation 
Committee’s  consideration  of 
compensation  consultant’s 
independence  from  management.  Under 
this  approach,  smaller  reporting 
companies  will  effectively  be  subject  to 
precisely  the  same  requirements  as  is 
currently  the  case. 

General  Exemptions 

Rule  lOC-1  (b)(5)  2^  provides  an 
automatic  exemption  from  the 
application  of  the  entirety  of  Rule  lOC- 
1  for  controlled  companies  and  smaller 
reporting  companies,  and  Rule  lOC- 
l(b)(l)(iii)(A)27  provides  an  automatic 
exemption  from  the  compensation 
committee  independence  requirements 

As  defined  in  SEC  Rule  12b-2  and  Item  10(f) 
of  Regulation  S-K. 

A  company  that  is  otherwise  exempt  from  the 
requirement  to  have  an  independent  compensation 
committee  when  it  ceases  to  be  a  smaller  reporting 
company  would  not,  of  course,  be  subject  to  a 
transition  period.  See  discussion  infra. 

2617  CFR  240.10C-l(b)(5). 

*  22 17  CFR  240.10C-l(b)(l)(iii)(A). 
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for  limited  partnerships,  companies  in 
banlcruptcy,  open-end  management 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940 
-  (“1940  Act”).  Rule  10C-l(b)(l)(iii)(A) 
also  exempts  from  the  compensation 
committee  independence  requirements 
any.  foreign  private  issuer  that  discloses 
in  its  annual  report  filed  with  the  SEC 
the  reasons  that  the  foreign  private 
issuer  does  not  have  an  independent 
compensation  committee. 

Pursuant  to  the  general  exemptive 
authority  granted  in  Rule  10C-l(b)(5)(i), 
the  Exchange  proposes  to  exempt  from 
all  of  the  proposed  requirements  each 
category  of  issuer  that  qualifies  for  a 
general  or  specific  exemption  under 
Rule  10C-l(b)(l)(iii)(A).  The  Exchange 
also  proposes  to  provide  a  general 
exemption  firom  all  of  the  requirements 
to  all  of  the  other  categories  of  issuers 
that  are  currently  exempt  from  the 
NYSE’s  existing  compensation 
committee  requirements.  Thus,  as 
proposed,  controlled  companies,  limited 
partnerships  and  companies  in 
bankruptcy,  closed-end  and  open-end 
funds  registered  under  the  1940  Act, 
passive  business  organizations  in  the 
form  of  trusts  (such  as  royalty  trusts), 
derivatives  and  special  purpose 
securities  (such  as  those  described  in 
Sections  703.19  and  703.20  of  the 
Manual),  and  issuers  whose  only  listed 
equity  security  is  a  preferred  stock, 
would  be  exempt.  The  Exchange  notes 
that  these  categories  of  issuers  typically: 
(i)  Are  externally  managed  and  do  not 
directly  employ  executives  (e.g.,  limited 
partnerships  that  are  managed  by  their 
general  partner  or  closed-end  funds 
managed  by  an  external  investment 
adviser);  (ii)  do  not  by  their  nature  have 
employees  (e.g.,  passive  business 
organizations  in  the  form  of  trusts  or 
issuers  of  derivative  or  special  purpose 
securities);  or  (iii)  have  executive 
compensation  policy  set  by  a  body  other 
than  the  board  (e.g.,  bankrupt 
companies  have  their  executive 
compensation  determined  by  the 
banlauptcy  court).  In  light  of  these 
structural  reasons  why  these  categories 
of  issuers  generally  do  not  have 
compensation  committees,  the  Exchange 
believes  that  it  would  be  a  significant 
and  unnecessarily  burdensome 
alteration  in  their  governance  structures 
to  require  them  to  comply  with  the 
proposed  new  requirements  and  that  it 
is  appropriate  to  grant  them  an 
exemption. 

Section  303 A.  00  currently  provides 
that  foreign  private  issuers  are  permitted 
to  follow  home  country  practice  in  lieu 
of  compliance  with  the  Exchange’s 
compensation  committee  listing 
standard.  The  Exchange  proposes  to 


follow  this  approach  by  granting  a 
general  exemption,  pursuant  to  the 
discretion  granted  to  the  Exchange  by 
Rule  10C-l(b)(5)(i),28  from  the  proposed 
new  compensation  committee 
requirements  to  foreign  private  issuers 
that  follow  home  country  practice.  The 
Exchange  notes  that  Section  303A.11 
requires  foreign  private  issuers  to 
disclose  any  significant  ways  in  which 
their  corporate  governance  practices 
differ  from  those  followed  by  domestic 
companies  under  NYSE  listing 
standards.  Foreign  private  issuers  that 
are  required  to  file  an  annual  report  on 
Form  20-F  with  the  SEC  must  include 
their  statement  of  significant  differences 
in  that  annual  report.  All  other  foreign 
private  issuers  may  either  (i)  include  the 
statement  of  significant  differences  in  an 
annual  report  filed  with  the  SEC  or  (ii) 
make  the  statement  of  significant 
differences  available  on  or  through  the 
listed  company’s  Web  site.  As  any 
foreign  private  issuer  availing  itself  of 
the  proposed  exemption  would  have  to 
disclose  that  fact  in  its  statement  of 
significant  differences,  the  Exchange 
does  not  propose  to  require  those 
companies  to  comply  with  the 
disclosure  requirement  of  Rule  lOC- 
l(b)(l)(iii)(A).  While  Section  303A.11 
does  not  require  a  statement  as  to  why 
a  company  does  not  comply  with  an 
applicable  requirement  in  the  manner 
provided  by  Rule  10C-l(b)(l)(iii)(A),  the 
Exchange  does  not  believe  that  this  is  a 
significant  difference,  as  the  explanation 
companies  would  likely  provide  for  not 
having  an  independent  compensation 
committee  would  simply  be  that  they 
were  not  required  to  do  so  by  home 
country  law. 

The  Exchange  currently  does  not 
require  issuers  whose  only  listed 
security  is  a  preferred  stock  to  comply 
with  Section  303A.05(c).  The  Exchange 
proposes  to  grant  these  issuers  a  general 
exemption  from  compliance  with  the 
proposed  amended  rule.  The  Exchange 
believes  this  approach  is  appropriate 
because  holders  of  listed  preferred  stock 
have  significantly  greater  protections 
with  respect  to  their  rights  to  receive 
dividends  and  a  liquidation  preference 
upon  dissolution  of  the  issuer,  and 
preferred  stocks  are  typically  regarded 
by  investors  as  a  fixed  income 
investment  comparable  to  debt 
securities,  the  issuers  of  which  are 
exempt  from  compliance  with  Rule 
lOC-1. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  in  relation  to  the 
Exchange’s  compensation  committee 


2®  17  CFR  740.10C-l(b)(5)(i). 


requirements  and  the  proposed 
compensation  consultant  independence 
requirements  are  consistent  with 
Section  IOC  of  the  Exchange  Act  and 
Rule  lOC-1  thereunder  in  that  they 
comply  with  the  requirements  of  Rule 
lOC-1  with  "respect  to  the  adoption  by 
national  securities  exchanges  of 
compensation  committee  listing 
standards.  The  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)  ^9  of  the  Exchange  Act 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Exchange  Act,3“  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  emd 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Exchange  believes  that  the 
proposed  amendments  to  its 
compensation  committee  listing 
standards  are  consistent  with  the 
protection  of  investors  and  the  public 
interest  in  that  they  strengthen  the 
independence  requirements  for 
compensation  committee  membership, 
provide  additional  authority  to 
compensation  committees  and  require 
compensation  committees  to  consider 
the  independence  of  compensation 
consultants. 

The  Exchange  believes  that  the 
general  exemptions  from  the  proposed 
requirements  that  it  is  granting  to 
foreign  private  issuers  and  smaller 
reporting  companies  are  consistent  with 
Section  lOC  and  Rule  lOC-1,  for  the 
reasons  stated  above  in  the  “Purpose” 
section,  including  because  (i)  Rule  lOC- 
l(b)(5)(ii)  explicitly  exempts  smaller 
reporting  companies  and  (ii)  foreign 
private  issuers  will  comply  with  their 
home  country  law  and,  if  they  avail 
themselves  of  the  exemption,  will  be 
required  to  disclose  that  fact  under 
existing  NYSE  fisting  requirements.  The 
Exchange  believes  it  is  an  appropriate 
use  of  its  exemptive  authority  under 
Rule  10C-l(b)(5)(i),  and  that  it  is  not 
unfairly  discriminatory  under  Section 
6(b)(5)  of  the  Act,  to  provide  general 
exemptions  under  the  proposed  rules  to 
issuers  whose  only  fisted  class  of  equity 
securities  on  the  Exchange  is  a  preferred 
stock,  as  holders  of  fisted  preferred 
stock  have  significantly  greater 
protections  with  respect  to  their  rights 
to  receive  dividends  and  a  liquidation 


2915  U.S.C.  78f[b). 

39  15  U.S.C.  78f(b)(5). 
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preference  upon  dissolution  of  the 
issuer,  and  preferred  stocks  are  typically 
regarded  by  investors  as  a  fixed  income 
investment  comparable  to  debt 
securities,  the  issuers  of  which  are 
exempt  from  compliance  with  Rule 
lOC-1.  The  Exchange  believes  that  it  is 
an  appropriate  use  of  its  exemptive 
authority  under  Rule  10C-l(bK5){i),.and 
that  it  is  not  unfairly  discriminatory 
under  Section  6(b)(5)  of  the  Act,  to 
provide  general  exemptions  under  the 
proposed  rules  for  all  of  the  other 
categories  of  issuers  that  are  not 
currently  subject  to  the  Exchange’s 
compensation  committee  requirement, 
for  the  structural  reasons  discussed  in 
the  “Purpose”  section  and  because  it 
would  be  a  significant  and 
unnecessarily  burdensome  alteration  in 
their  governance  structures  to  require 
them  to  comply  with  the  proposed  new 
requirements. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary'  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited 
WTitten  comments  on  the  proposed  rule 
change.  The  Exchange  has  received  two 
comment  letters  on  the  proposed  rule 
change.3*  One  commenter  made  the 
following  points:  (i)  The  Exchange 
should  specify  that  the  relevant  factors 
for  consideration  with  respect  to 
compensation  committee  independence 
should  include  a  consideration  of  fees 
received  for  service  on  the  board  itself; 
(ii)  the  relevant  factors  should  explicitly 
include  consideration  of  the  personal 
and  business  relationships  between 
directors  and  officers;  (iii)  the  additional 
factors  to  be  considered  for 
compensation  committee  independence 
should  be  considered  as  a  part  of 
general  board  independence 
determinations;  and  (iv)  the  listing 
standards  should  specify  that,  while  the 
factors  must  be  considered  in  their 
totality,  a  single  factor  can  result  in  the 
loss  of  board  independence. 

The  Exchange  cloes  not  believe  that  it 
is  appropriate  to  consider  board 

Both  of  these  letters  were  addressed  to  NYSE 
Regulation.  Inc.  Neither  author  indicated  that  the 
comments  related  to  just  one  of  the  three  national 
securities  exchanges  owned  by  NYSE  Euronext. 
Therefore,  the  Exchange  is  addressing  those 
comments  to  the  extent  they  are  applicable  to  its 
existing  rules  and  the  pro|X)sed  amendments. 
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compensation  as  part  of  the 
compensation  committee  independence 
determination  with  respect  to 
individual  directors.  Non-executive 
directors  devote  considerable  time  to 
the  affairs  of  the  companies  on  whose 
boards  they  sit  and  eligible  candidates 
would  be  difficult  to  find  if  board  and 
committee  service  were  unpaid  in 
nature.  Consequently,  independent 
directors  of  listed  companies  are  almost 
invariably  paid  for  their  board  and 
committee  service.  As  all  independent 
directors  are  almost  certainly  going  to 
receive  board  compensation  from  the 
company  and  do  so  on  terms 
determined  by  the  board  as  a  whole,  the 
Exchange  does  not  believe  that  an 
analysis  of  the  board  compensation  of 
individual  directors  is  a  meaningful 
consideration  in  determining  their 
independence  for  purposes  of 
compensation  committee  service. 

The  Exchange’s  existing  director 
independence  requirements  require  the 
board  to  consider  relationships  between 
the  director  and  any  member  of 
management  in  making  its  affirmative 
independence  determinations. 
Commentary  included  in  Section 
303A.02(a)  makes  this  explicit  by  stating 
that  when  the  board  is^  making  an 
affirmative  independence  determination 
“the  concern  is  independence  from 
management.”  Consequently, -the 
Exchange  does  not  believe  that  any 
further  clarification  of  this  requirement 
is  necessary. 

The  Exchange  does  not  believe  that  it 
is  necessary  to  explicitly  require  that  the 
additional  independence  considerations 
for  compensation  committee  service 
should  be  a  part  of  the  board’s  general 
independence  determinations  for  all , 
independent  directors.  Section 
303A.02(a)  notes  that  “[I]t  is  not 
possible  to  anticipate,  or  explicitly  to 
provide  for,  all  circumstances  that  might 
signal  potential  conflicts  of  interest,  or 
that  might  bear  on  the  materiality  of  a 
director’s  relationship  to  a  listed 
company”  and  that  the  board  should 
therefore  “broadly  consider  all  relevant 
facts  and  circumstances”  when  making 
affirmative  independence 
determinations.  As  such,  the  Exchange 
believes  that,  where  appropriate,  listed 
company  boards  should  already  be 
including  in  their  general  independence 
determinations  factors  including  those 
being  added  to  the  compensation 
committee  independence  determination. 

The  Exchange  does  not  believe  it  is 
necessary  to  include  in  the  listing 
standards  a  statement  that  a  single  factor 
may  be  sufficiently  material  to  render  a 
director  non-independent,  as  this  is 
clearly  the  intention  of  the  listing 
standards  as  drafted.  Section  303A.02(a) 


15,..20i2/ Notices 


in  its  current  form  and  in  its  proposed 
amended  form  requires  the  board  to 
consider  the  materiality  of  each  separate 
relationship  between  the  director  and 
the  listed  company  or  its  management. 

The  second  commenter  proposed  that 
the  Exchange  should  require  companies 
to  make  a  public  disclosure  with  respect 
to  the  factors  considered  by  the 
compensation  committee  in  reviewing 
the  independence  of  compensation 
consultants,  legal  counsel  and  other 
compensation  advisers.  This  commenter 
also  proposed  that  the  Exchange  should 
require  with  respect  to  outside  counsel 
hired  by  the  compensation  committee 
the  same  disclosure  as  is  required  by 
Item  407(e)(3)(iv)  of  Regulation  S-K 
with  respect  to  the  nature  of  any  conflict 
that  arises  from  the  engagement  of  a 
compensation  consultant  identified  in 
the  proxy  statement.  The  Exchange  does 
not  believe  that  it  is  necessary  to 
establish  additional  disclosure 
requirements  of  this  nature.  Item  407  of 
Regulation  S-K  contains  extensive 
disclosure  requirements  with  respect  to 
a  listed  company’s  corporate  governance 
and  the  Exchange’s-  own  rules  generally 
incorporate  those  requirements  by 
reference  where  applicable.  Moreover, 
with  respect  to  disclosure  of  any 
conflicts  of  interest  that  may  arise  with 
respect  to  outside  counsel  hired  by  the 
compensation  committee,  the  Exchange 
believes  that  the  rigorous-conflict  of 
interest  requirements  applicable  to 
attorneys  adequately  address  such 
concerns.  And  the  Exchange  is  mindful 
that  requiring  additional  public 
disclosures  regarding  outside  counsel 
could  require  a  listed  company  to 
disclose  information  that  otherwise  may  • 
be  protected  by  attorney-client  privilege. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  fihding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  or  disapprove 
the  proposed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 


Federal  Register / Vol.  77,  No.  199 /Monday,  October  15,  2012 /Notices  62547 


change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  email  to  rule- 
com(nents@sec.gov.  Please  include  File 
Number  SR-NYSE-2012— 49  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-2012-49.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.ra.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  office  and  the 
Internet  Web  site  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2012— 49,  and 
should  be  submitted  on  or  before 
November  5,  2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.32 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2012-25278  Filed  10-12-12;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68018;  File  No.  SR-BX- 
2012-063] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
of  Proposed  Rule  Change  To  Modify 
the  Listing  Rules  for  Compensation 
Committees  To  Comply  With  Rule 
IOC-1  under  the  Exchange  Act  and 
Make  Other  Related  Changes 

October  9,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  25,  2012,  NASDAQ  OMX 
BX,  Inc.  (“BX”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  BX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  fi-om  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

BX  proposes  to  modify  the  listing 
rules  for  compensation  committees  to 
comply  with  Rule  lOC-1  under  the 
Exchange  Act  and  make  other  related 
changes.  The  text  of  the  proposed  rule 
change  is  available  on  BX’s  Web  site  at 
http://nasdaqomxbx.cchwaIIstreet.com, 
at  BX’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

BX  will  implement  the  proposed  rule 
upon  approval.  Proposed  BX  Venture 
Market  Listing  Rule  5605(d)(3),  which 
requires  compensation  committees  to 
have  the  specific  responsibilities  and 
authority  necessary  to  comply  with  Rule 
10C-l(h)(2),  (3)  and  (4)(i)-(vi)  under  the 
Exchange  Act,  shall  be  effective 
immediately.^  To  the  extent  a  Company 
does  not  have  a  compensation 
committee,  the  provisions  of  this  rule 
shall  apply  to  the  Independent  Directors 
who  determine,  or  recommend  to  the 
bocird  for  determination,  the 
compensation  of  the  chief  executive 
officer  and  all  other  Executive  Officers 
of  the  Company. 

Companies  must  comply  with  the 
remaining  provisions  of  the  amended 
listing  rules  by  the  earlier  of:  (1)  Their 
second  annual  meeting  held  after  the 
date  of  approval  of  this  proposal;  or  (2) 


1 15  U.S.C.  78s(b)(l). 

•  2 17  CFR  240.19b-4. 

2  The  Commission  notes  that  this  portion  of  the 
proposed  rule,  proposed  BX  Venture  Market  Listing 
Rule  5605(dK3),  will  be  effective  up>on  approval  by 
the  Commission. 


December  31,  2014.  Until  a  Company  is 
required  to  comply  with  the  amended 
listed  rules,  it  must  continue  to  comply 
with  BX’s  existing  listing  rules. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  BX 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  BX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010  (the  “Dodd-Frank  Act”)'* 
added  Section  lOC  to  the  Exchange 
Act.5  Section  IOC  required  the 
Commission  to  direct  the  national 
securities  exchanges,  including  BX,  and 
national  securities  associations  to 
prohibit  the  listing  ijf  any  equity 
security  of*an  issuer,  with  certain 
exemptions,  that  does  not  comply  with 
Section  IOC’s  requirements  relating  to 
compensation  committees  and  advisers. 
To  effect  this  requirement,  the 
Commission  has  adopted  Rule  lOC-1 
under  the  Exchange  Act,  which  became 
effective  on  July  27,  2012.  Rule  lOC-1 
requires  each  national  securities 
exchange  and  national  securities 
association  to  provide  to  the 
Commission,  no  later  than  September 
25,  2012,  proposed  rules  or  rule 
amendments  that  comply  with  the 
requirements  of  Rule  lOC-1.® 

Rule  lOC-1  generally  requires  that: 

•  Each  member  of  the  compensation 
committee  of  a  listed  issuer  must  be  an 
independent  member  of  the  board  of 
directors; 

•  in  determining  independence 
requirements  for  compensation 
committee  members,  exchanges  must 
consider  relevant  factors,  including,  but 
not  limited  to; 

•  the  source  of  compensation  of  a 
member,  including  any  consulting, 
advisory  or  other  compensatory  fee  paid 
by  the  issuer  to  such  member;  and 


"Public  Uw  llt-203, 124  Stat.  1376  (2010). 
*15  U.S.C.  78j-3- 
«  See  17  CFR  240.10C-l(a)(4)(i). 
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•  whether  the  member  is  affiliated 
with  the  issuer,  a  subsidiary  of  the 
issuer  or  an  affiliate  of  a  subsidiary  of 
the  issuer: 

•  the  compensation  committee  must 
have  the  authority  to  retain  or  obtain  the 
advice  of  a  compensation  consultant, 
independent  legal  counsel  or  other 
compensation  adviser; 

•  the  listed  issuer  must  provide  for 
appropriate  funding,  as  determined  by 
the  compensation  committee,  for 
payment  of  reasonable  compensation  to 
such  compensation  advisers; 

•  the  compensation  committee  may 
select  such  compensation  advisers  only 
after  taking  into  consideration  six 
independence  factors  that  are 
enumerated  in  Rule  lOC-1,  as  well  as 
any  other  factors  identified  by  an 
exchange;  and 

•  certain  categories  of  issuers, 
including,  but  not  limited  to,  controlled 
companies  and  smaller  reporting 
companies,  are  generally  exempt  firom 
all  of  Rule  lOC-1,  while  other  categories 
of  issuers,  including,  but  not  limited  to, 
foreign  private  issuers  that  provide 
certain  disclosures,  are  specifically 
exempt  from  the  requirement  to  have  a 
fully  independent  compensation 
committee. 

General  Overview  of  BX’s  Proposals 

While  BX  does  not  presently  list  any 
securities,  the  Commission  has 
approved  listing  rules  for  the 
Exchange’s  BX  Venture  Market.^  BX  is 
proposing  to  modify  the  compensation- 
related  listing  rules  for  the  BX  Venture 
Market,  as  required  by  Rule  lOC-1. 
Generally,  BX’s  proposals  provide  that: 

•  Companies®  must  have  a 
compensation  committee  consisting  of 
at  least  two  members,  each  of  whom 
must  be  an  Independent  Director^  as 
defined  under  BX’s  current  listing  rules; 

•  compensation  committee  members 
must  not  accept  directly  or  indirectly 
any  consulting,  advisory  or  other 
compensatory  fee,  other  than  for  board 
service,  from  a  Company  or  any 
subsidiary  thereof; 

•  in  determining  whether  a  director  is 
eligible  to  serve  on  a  compensation 


^References  in  this  filing  to  BX’s  listing  rules 
refer  to  the  listing  rules  for  the  BX  Venture  Market. 

""Company"  means  "the  issuer  of  a  security 
listed  or  applying  to  list  on  the  Exchange.”  BX 
Venture  M^ket  Listing  Rule  5p05(a)(4). 

"  For  a  discussion  of  the  definition  of  the  term 
"Independent  Director,”  see  the  section  entitled 
“Compensation  Committee  Composition — General 
Independence  Definition”  below.  Notwithstanding 
any  of  the  proposed  changes,  and  consistent  with 
'  BX's  existing  listing  rules,  a  Company’s  board  has 
the  responsibility  to  make  an  affirmative 
determination  that  no  Independent  Director  has  a 
relationship  that,  in  the  opinion  of  the  board,  would 
interfere  with  the  exercise  of  independent  judgment 
in  carrying  out  the  responsibilities  of  a  director. 


committee,  a  Company’s  board  must 
consider  whether  the  director  is 
affiliated  with  the  Company,  a 
subsidiary  of  the  Company  or  an 
affiliate  of  a  subsidiary  of  the  Company 
to  determine  whether  such  affiliation 
would  impair  the  director’s  judgment  as 
a  member  of  the  compensation 
committee: 

•  Companies  may  continue  to  rely  on 
BX’s  existing  exception  that  allows 
certain  non-independent  Directors  to 
serve  on  a  compensation  committee 
under  exceptional  and  limited 
circumstances; 

•  if  a  Company  fails  to  comply  with 
the  compensation  committee 
composition  requirements  in  certain 
circumstances,  it  may  rely  on  a  cure 
period: 

•  Companies  must  adopt  a  formal, 
written  compensation  committee  charter 
that  must  specify  the  compensation 
committee  responsibilities  and  authority 
in  Rule  lOC-1  relating  to  the:  (i) 
Authority  to  retain  compensation 
consultants,  independent  legal  counsel 
and  other  compensation  advisers;  (ii) 
authority  to  fund  such  advisers;  and  (iii) 
responsibility  to  consider  certain 
independence  factors  before  selecting 
such  advisers,  other  than  in-house  legal 
counsel: 

•  Companies  must  review  and 
reassess  the  adequacy  of  the 
compensation  committee  charter  on  an 
annual  basis; 

•  BX’s  existing  exemptions  from,  and 
phase-in  schedules  for,  the 
compensation-related  listing  rules 
remain  generally  unchanged,  other  than 
to  add  exemptions  for  cooperatives  and 
Controlled  Companies,  as  defined 
below,  as  well  as  a  phase-in  schedule 
for  Companies  ceasing  to  be  Controlled 
Companies;  and 

•  Smaller  Reporting  Companies 
must  have  a  compensation  committee 
comprised  of  at  least  two  Independent 
Directors  and  a  formal  written 
compensation  committee  charter  or 
board  resolution  that  specifies  the 
committee’s  responsibilities  and 
authority,  but  such  Companies  are  not 
required  to  adhere  to  the  compensation 
committee  eligibility  requirements 
relating  to  compensatory  fees  and 
affiliation,  or  the  requirements  relating 
to  compensation  consultants, 
independent  legal  counsel  and  other 
compensation  advisers  that  BX  is 
proposing  to  adopt  under  Rule  lOC-1. 

Rule  lOC-1  requires  BX  to  include  in 
its  submission:  (i)  A  review  of  whether 
and  how  its  existing  or  proposed  listing 
rules  satisfy  the  requirements  of  Rule 


'"Smaller  Reporting  Company  is  defined  in  Rule 
12b-2  under  the  Exchange  Act. 


lOC-1;  (ii)  a  discussion  of  the 
consideration  of  factors  relevant  to 
compensation  committee  independence 
conducted  by  BX;  and  (iii)  the  definition 
of  independence  applicable  to 
compensation  committee  members  that 
BX  proposes  to  adopt  or  retain  in  light 
of  such  review,  BX’s  proposals  and  its 
underlying  analysis  are  discussed  in 
depth  below. 

Requirement  To  Have  a  Compensation 
Committee 

BX’s  current  listing  rules  require  that  _ 
compensation  of  the  chief  executive 
officer  and  all  other  Executive 
Officers  12  of  a  Company  must  be 
determined,  or  recommended  to  the 
board  for  determination,  either  by:  (i)  A 
compensation  committee  comprised 
solely  of  Independent  Directors;  or  (ii) 
Independent  Directors  constituting  a 
majority  of  the  board’s  Independent 
Directors  in  a  vote  in  which  only 
Independent  Directors  participate  (the 
“Alternative”).!® 

Although  it  was  not  required  to  do  so 
by  Rule  IOC-1,1‘1  bx  considered 
whether  the  Alternative  remains 
appropriate  given  the  heightened 
importance  of  compensation  decisions 
in  today’s  corporate  governance 
environment.  Since  responsibility  for 
executive  compensation  decisions  is 
one  of  the  most  important 
responsibilities  entrusted  to  a  board  of 
directors,  BX  believes  that  there  are 
benefits  from  a  board  having  a  standing 
committee  dedicated  solely  to  oversight 
of  executive  compensation.  Specifically, 
directors  on  a  standing  compensation 
committee  may  develop  expertise  in  a 
Company’s  executive  compensation 
program  in  the  same  way  that  directors  . 
on  a  standing  audit  committee  develop 
expertise  in  a  Company’s  accounting 
and  financial  reporting  processes.  In 
addition,  a  formal  committee  structure 
may  help  promote  accountability  to 
stockholders  for  executive 
compensation  decisions. 

BX  also  considered  whether 
eliminating  the  Alternative  would  pose 
an  undue  hardship  on  listed  Companies. 
Since  BX  does  not  currently  have  any 
listed  Companies,  it  does  not  believe 


*•  See  17  CFR  240.10C-l(a)(4)(i). 

“Executive  Officer”  is  defined  as  an  officer 
“covered  in  Rule  16a-l(f)  under  the  [Exchange] 
Act.”  BX  Venture  Market  Listing  Rule  5605(a)(l}. 

See  BX  Venture  Market  Listing  Rules 
5605(d)(1)  and  (2). 

See  Securities  Exchange  Act  Release  No.  67220 
(June  20,  2012),  77  FR  38422,  38425  (June  27,  2012) 
(the  “Adopting  Release”)  (stating  that  “[tjhe  final 
rule  will  not  require  a  listed  issuer  to  have  a 
compensation  committee  or  a  committee  that 
performs  functions  typically  assigned  to  a 
compensatiqn  committee.”). 
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that  eliminating  the  Alternative  would 
be  unduly  burdensome. 

As  a  result,  BX  proposes  to  eliminate 
the  Alternative  and  require  listed 
Companies  to  have  a  standing 
compensation  committee  with  the 
responsibility  for  determining,  or 
recommending  to  the  full  board  for 
determination,  the  compensation  of  the 
chief  executive  officer  and  all  other 
Executive  Officers  of  the  Company. 

Compensation  Committee  Size 

BX’s  current  listing  rules  do  not 
impose  size  requirements  on  any  board 
committees,  oth6l  than  the  audit 
committee,  which  must  consist  of  at 
least  three  members. As  a  result,  it  is 
possible  to  have  a  compensation 
committee  comprised  of  only  one 
member  under  BX’s  current  listing 
rules. 

Although  it  was  not  required  to  do  so 
by  Rule  lOC-1,  BX  considered  whether 
it  is  appropriate  to  impose  a  minimum 
size  requirement  on  a  compensation 
committee.  Given  the  importance  of 
compensation  decisions  to  stockholders, 
BX  uelieves  that  it  is  appropriate  to  have 
more  than  one  director  responsible  for 
these  decisions  and  that  therefore,  a 
compensation  committee  should  consist 
of  at  least  two  members.  BX  then 
considered  whether  to  require 
compensation  committees  to  adhere  to 
the  same  size  requirement  as  audit 
committees  and  have  a  minimum  of 
three  members.  However,  BX  was 
concerned  that  it  might  be  difficult  for 
Companies,  especially  smaller 
Companies,  to  comply  with  a 
requirement  to  have  a  three-member 
compensation  committee,  in  addition  to 
a  three-member  audit  committee. 

BX  also  considered  whether  imposing 
a  minimum  size  requirement  on  a 
compensation  committee  would  be 
unduly  burdensome  to  listed 
Companies,  especially  in  combination 
with  the  proposal  to  eliminate  the 
Alternative,  as  discussed  above.  Since 
BX  does  not  currently  have  any  listed 
Companies,  it  does  not  believe  that 
imposing  a  minimum  size  requirement 
on  a  compensation  committee  would  be 
unduly  burdensome. 

As  a  result,  BX  proposes  to  require  a 
compensation  committee  of  a  Company 
to  consist  of  at  least  two  members  of  the 
board  of  directors. 

Compensation  Committee 
Composition — General  Independence 
Definition 

BX’s  current  listing  rules  require  a 
compensation  committee  to  be 


See  BX  Venture  Market  Listing  Rule 
5605(c)(2)(A). 


comprised  solely  of  Independent 
Directors,  as  defined  in  BX  Venture 
Market  Listing  Rule  5605(aK2).^®  This 
definition  includes  a  two-part  test  for 
independence.  First,  there  are  certain 
categories  of  directors  who  cannot  be 
considered  independent,  including: 

•  A  director  who  is  an  Executive 
Officer  or  employee  of  the  Company: 

•  a  director  who  is,  or  at  any  time 
during  the  past  three  years  was, 
employed  by  the  Company; 

•  a  director  who  accepted  or  who  has 
a  Family  Member  who  accepted  any 
compensation  from  the  Company  in 
excess  of  $120,000  during  emy  period  of 
twelve  consecutive  months  wiffiin  the 
three  years  preceding  the  determination 
of  independence: 

•  a  director  who  is  a  Family  Member 
of  an  individual  who  is,  or  at  any  time 
during  the  past  three  years  was, 
employed  by  the  Company  as  an 
Executive  Officer; 

•  a  director  who  is,  or  has  a  Family 
Member  who  is,  a  partner  in,  or  a 
controlling  Shareholder  22  or  an 
Executive  Officer  of,  any  organization  to 
which  the  Company  made,  or  from 
which  the  Company  received,  payments 
for  property  or  services  in  the  current  or 
any  of  the  past  three  fiscal  years  that 
exceed  5%  of  the  recipient’s 
consolidated  gross  revenues  for  that 
year,  or  $200,000,  whichever  is  more;  22 


’®See  BX  Venture  Market  Listing  Rules 
5605(d)(1)  and  (2). 

See  BX  Venture  Mcirket  Listing  Rule  5605(a)(2). 
The  rule’s  reference  to  the  tgrm  "Company” 
includes  any  parent  or  subsidiary  of  the  Company. 
The  term  “parent  or  subsidiary”  is  intended  to 
cover  entities  the  Company  controls  and 
consolidates  with  the  Company's  hnancial 
statements  as  filed  with  the  Commission  (but  not 
if  the  Company  reflects  such  entity  solely  as  an 
investment  in  its  financial  statements).  See  IM- 
5605-1. 

'»  See  BX  Venture  Market  Listing  Rule 
5605(a)(2)(A). 

“Family  Member”  is  defined  as  “a  person’s 
spouse,  parents,  children  and  siblings,  whether  by 
blood,  marriage  or  adoption,  or  anyone  residing  in 
such  person’s  home.”  BX  Venture  Market  Listing 
Rule  5605(a)(2). 

See  BX  Venture  Market  Listing  Rule 
5605(a)(2)(B).  This  prohibition  includes  exceptions 
for:  (i)  compensation  for  board  or  board  committee 
service;  (ii)  compensation  paid  to  a  Family  Member 
who  is  an  employee  (other  than  an  Executive 
Officer)  of  the  Company;  or  (iii)  benefits  under  a 
tax -qualified  retirement  plan,  or  non-discretionsiry 
compensation. 

See  BX  Venture  Market  Listing  Rule 
5605(a)(2)(C). 

“Shareholder”  is  defined  as  “a  record  or 
beneficial  owner  of  a  [slecurity  listed  or  applying 
to  list.  For  purposes  of  (the’BX  Venture  Market 
Listing  Rules],  the  term  ‘Shareholder’  includes,  for 
example,  a  limited  partner,  the  owner  of  a 
depository'  receipt,  or  unit.”  BX  Venture  Market 
Listing  Rule  5005(a)(26). 

23  See  BX  Venture  Market  Listing  Rule 
5605(a)(2)(D).  This  prohibition  includes  exceptions 
for  payments:  (i)  Arising  solely  from  investments  in 
the  Company’s  securities;  or  (ii)  under  non- 


•  a  director  of  the  Company  who  is, 
or  has  a  Family  Member  who  is, 
employed  as  em  Executive  Officer  of 
another  entity  where  at  any  time  during 
the  past  three  years  any  of  the  Executive 
Officers  of  the  Company  serve  on  the 
compensation  conmiittee  of  such  other 
entity;  24  or 

•  a  director  who  is,  or  has  a  Family 
Member  who  is,  a  current  partner  of  the 
Company’s  outside  auditor,  or  was  a 
partner  or  employee  of  the  Company’s 
outside  auditor  who  worked  on  the 
Company’s  audit  at  any  time  during  any 
of  the  past  three  years.25 

Second,  a  Company’s  board  of 
directors  must  make  an  affirmative 
determination  that  each  Independent 
Director  has  no  relationship  that,  in  the 
opinion  of  the  board,  would  interfere 
with  the  exercise  of  independent 
judgment  in  carrying  out  the 
responsibilities  of  a  director.26 

BX  proposes  to  continue  unchanged 
its  existing  requirement  that  a 
compensation  committee  be  comprised 
solely  of  Independent  Directors,  as 
defined  in  BX  Venture  Market  Listing 
Rule  5605(a)(2). 

Compensation  Committee 
Composition — Compensatory  Fees 

Rule  lOC-1  requires  that  in 
determining  the  independence 
requirements  for  compensation 
committee  members,  BX  must  consider 
relevant  factors,  including,  but  not 
limited  to,  the  source  of  compensation 
of  a  member,  including  any  consulting, 
advisory  or  other  compensatory  fee  paid 
by  the  issuer  to  the  member.22  In 
considering  this  particular  factor,  BX 
reviewed  its  current  listing  rules 
relating  to  compensatory  fees.  As 
outlined  above,  BX’s  current  listing 
rules  require  compensation  committee 
members  to  be  Independent  Directors. 
Independent  Director  is  defined  to 
exclude  any  director  who;  (i)  Accepted 
any  compensation  from  the  Company  in 
excess  of  $120,000  during  any  period  of 
twelve  consecutive  months  within  the 
prior  three  years;  or  (ii)  is  a  partner  in, 
or  a  controlling  Shareholder  or  an 


discretionary  charitable  contribution  matching 
programs. 

2'*  See  BX  Venture  Market  Listing  Rule 
5605(a)(2)(E). 

25  See  BX  Venture  Market  Listing  Rule 
5605(a)(2)(F).  In  the  case  of  an  investment 
company,  in  lieu  of  the  prohibitions  in  BX  Venture 
Market  Listing  Rule  5605(a)(2)(A)-(F),  a  director 
caimot  be  considered  independent  if  he  or  she  is 
an  “interested  person”  of  the  Company  as  defined 
in  Section  2(a)(19)  of  the  Investment  Company  Act 
of  1940,  other  than  in  his  or  her  capacity  as  a 
member  of  the  board  of  directors  or  any  board 
committee. 

28  See  BX  Venture  Market  Listing  Rule  5605(a)(2) 
and  IM-5605-1. 

22  See  17  CFR  240.10C-l(b)(l)(ii)(A). 
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Executive  Officer  of.  any  organization  to 
which  the  Company  made,  or  from 
which  the  Compcmy  received,  payments 
for  property  or  services  in  the  current  or 
any  of  the  past  three  fiscal  years  that 
exceed  5%  of  the  recipient’s 
consolidated  gross  revenues  for  that 
year,  or  $200,000,  whichever  is  more.^s 
As  a  result,  directors  who  receive 
compensatory  fees  from  a  Company 
below  these  thresholds  may  serve  on  a 
compensation  committee  under  BX’s 
current  listing  rules. 

This  is  in  contrast  to  BX’s  current 
listing  rules  relating  to  audit 
committees,  which  require  audit 
committed  members  to  meet  the  criteria 
for  independence  set  forth  in  Rule  lOA- 
3(b)(1)  under  the  Exchange  Act,  subject 
to  certain  exemptions.^^  Rule  lOA- 
3(b)(1)  prohibits  an  audit  committee 
member  from  accepting  directly  or 
indirectly  any  consulting,  advisory  or 
other  compensatory  fee  from  an  issuer 
or  any  subsidiary,  with  certain 
exemptions. 

After  reviewing  its  current  listing 
rules,  BX  concluded  that  there  is  no 
compelling  justification  to  have 
different  independence  standards  for 
audit  and  compensation  committee 
members  with  respect  to  the  acceptance 
of  compensatory  fees  from  a  Company. 
Accordingly,  BX  proposes  to  adopt  the 
same  standard  for  compensation 
committee  members  that  applies  to 
audit  committee  members  under  Rule 
lOA-3  under  the  Exchange  Act  with 
respect  to  compensatory  fees. 
Specifically,  BX’s  proposal  prohibits  a 
compensation  committee  member  from 
accepting  directly  or  indirectly  any 
consulting,  advisory  or  other 
compensatory  fee  from  an  issuer  or  any 
subsidiar}'.  As  in  Rule  lOA-3, 
compensatory  fees  shall  not  include:  (i) 
Fees  received  as  a  member  of  the 
compensation  committee,  the  board  of 
directors  or  any  other  board  committee; 
or  (ii)  the  receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation)  for 
prior  service  with  the  Company 
(provided  that  such  compensation  is  not 
contingent  in  any  way  on  continued 
service).^  Also  similar  to  Rule  lOA-3,  - 
the  proposed  requirement  applicable  to 
compensation  committee  members  will 
not  include  a  “look-back”  period.^* 


^  See  BX  Venture  Maricet  Listing  Rules 
5605(aK2)(B)  and  (D). 

^  See  BX  Venture  Mariiet  Listing  Rule 
5605(c)(2)(AHii). 

“See  17  CFR  240.10A-3{bMl). 

See  Securities  Exchange  Act  Release  No.  47654 
(April  9.  2003),  68  FR  18788,  18792  (April  16.  2003) 
(stating  that  “(t]he  final  rule,  like  (the)  proposal, 
applies  the  prohibitions  only  to  current 
relationships  with  the  audit  conunittee  member  and 


Accordingly,  the  prohibition  on  the 
receipt  of  any  consulting,  advisory  or 
other  compensatory  fee  by  a 
compensation  committee  member 
begins  with  the  member’s  term  of 
service  on  the  compensation 
committee.32 

Compensation  Committee 
Composition — Affiliation 

Rule  lOC-1  requires  that  in 
determining  the  independence 
requirements  for  compensation 
committee^  members,  BX  also  must 
consider  whether  a  member  is  affiliated 
with  the  issuer,  a  subsidiary  of  the 
issuer  or  an  affiliate  of  a  subsidiary  of 
the  issuer.33  In  considering  this 
particular  factor,  BX  reviewed  its 
current  listing  rules  relating  to 
affiliation.  As  outlined  above,  BX’s 
current  listing  rules  require 
compensation  committee  members  to  be 
Independent  Directors.  The  definition  of 
the  term  “Independent  Director”  does 
not  refer  to  affiliation,  although  the 
definition  does  exclude  certain 
individuals  who  may  be  considered 
affiliates  from  being  an  Independent 
Director.  For  example,  any  director  who 
is  an  Executive  Officer  of  the  Company 
cannot  be  considered  an  Independent 
Director.34  Significantly,  the 
Interpretive  Material  to  BX’s  definition 
of  Independent  Director  states  that 
“(bjecause  the  Exchange  does  not 
believe  that  ownership  of  Company 
stock  by  itself  would  preclude  a  board 
finding  of  independence,  it  is  not 
included  in  the  aforementioned 
objective  factors.” 

Beyond  the  definition  of  Independent 
Director,  BX’s  current  listing  rules 
relating  to  audit  committees  require 
audit  committee  members  to  meet  the 
criteria  for  independence  set  forth  in 
Rule  lOA-3 (b)(1)  under  the  Exchange 
Act,  subject  to  certain  exemptions.^e 
Rule  10A-3(b)(l)  prohibits  an  audit 
committee  member  from  being  an 
affiliated  person  of  the  issuer  or  any 
subsidiary  thereof.  The  term  “affiliate” 
means  “a  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 


related  persons.  They  do  not  extend  to  a  Took  back’ 
period  before  appointment  to  the  audit 
conunittee.*  *  *”) 

BX  notes,  however,  that  as  discussed  above, 
compensation  committee  members  must  be 
Independent  Directors  as  defined  in  BX  Venture 
Market  Listing  Rule  5605<a)(2].  Each  of  the  bright- 
line  tests  in  this  definition  includes  a  three-year 
"lookback”  period.  See  BX  Venture  Market  Listing 
Rule  5605(a)(2). 

“  See  17  CFR  240.10C-l(b)(l)(ii)(B). 

“  See  BX  Venture  Market  Listing  Rule  5605(a)(2). 

“IM-5605-1. 

“  See  BX  Venture  Market  Listing  Rule 
5605(c)(2)(A)(ii). 


by,  or  is  under  common  control  with, 
the  person  specified.”  However,  Rule 
lOA-3  includes  a  safe  harbor  for  a 
person  that  is  not:  (i)  The  beneficial 
owner,  directly  or  indirectly,  of  more 
than  10%  of  any  class  of  voting  equity 
securities  of  the  specified  person;  and 
(ii)  an  executive  officer  of  a  specified 
person.3« 

After  reviewing  its  current  listing 
rules,  BX  considered  whether  to 
propose  that  compensation  committee 
members  must  meet  the  same  standard 
applicable  to  audit  committee  members 
under  Rule  lOA-3  under  the  Exchange 
Act  with  respect  to  affiliation,  similar  to 
its  proposal  with  respect  to 
compensatory  fees.  However,  BX 
concluded  that  such  a  blanket 
prohibition  would  be  inappropriate  for 
compensation  committees.  In  fact,  BX 
believes  that  it  may  be  appropriate  for 
certain  affiliates,  such  as  representatives 
of  significant  stockholders,  to  serve  on 
compensation  committees  since  their 
interests  are  likely  aligned  with  those  of 
other  stockholders  in  seeking  an 
appropriate  executive  compensation 
program. 

As  a  result,  BX  proposes  that 
Companies’  boards  of  directors  should 
consider  affiliation  in  making  an 
eligibility  determination  for 
compensation  committee  members,  but 
it  does  not  propose  bright-line  rules 
around  this  factor.  In  making  this 
eligibility  determination,  a  Company’s 
board  specifically  must  consider 
whether  the  director  is  affiliated  with 
the  Compciny,  a  subsidiary  of  the 
Company  or  an  affiliate  of  a  subsidiary 
of  the  Company  to  determine  whether 
such  affiliation  would  impair  the 
director’s  judgment  as  a  member  of  the 
compensation  committee.  In  performing 
this  analysis,  a  board  of  directors  is  not 
required  to  apply  a  “look-back”  period, 
and  is  therefore  required  to  consider 
affiliation  only  with  respect  to 
relationships  that  occur  during  em 
individual’s  term  of  service  as  a 
compensation  committee  member.  • 

A  board  may  conclude  that  it  is 
appropriate  for  a  director  who  is  an 
affiliate  to  serve  on  the  compensation 
committee.  While  this  differs  from  the 
requirement  applicable  to  audit 
committee  members,  BX  could  identify 
no  compelling  policy  justification  for 
precluding  all  affiliates,  such  as  owners 
of  a  Company,  even  those  with  very 
large  stakes,  from  serving  on  the 
compensation  committee. 


37  See  17  CFR  240.10A-3(e)(l). 
3«/d. 
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Compensation  Committee 
Composition — Other 

Rule  lOC-1  permits  BX  to  consider 
other  relevant  factors  in  determining  the 
independence  requirements  for 
compensation  committee  members.^® 
After  reviewing  its  current  and 
proposed  listing  rules,  BX  concluded 
that  these  rules  are  sufficient  to  ensure 
the  independence  of  compensation 
committee  members.  Therefore,  BX 
determined  not  to  propose  further 
independence  requirements. 

Exceptional  and  Limited  Circumstances 
Exception 

With  some  edits,  BX  proposes  to 
retain  its  existing  exception  that  allows 
a  Company  to  have  a  non-independent 
Director  serve  on  the  compensation 
committee  under  exceptional  and 
limited  circumstances.'*®  Under  this 
exception,  if  a  compensation  commiitee 
consists  of  at  least  three  members,  one 
director  who  is  not  an  Independent 
Director  and  is  not  a  current  officer  or 
employee  or  a  Family  Member  of  an 
officer  or  employee,  may  be  appointed 
to  the  compensation  committee  if  the 
board,  under  exceptional  and  limited 
circumstances,  determines  that  such 
individual’s  membership  on  the 
committee  is  required  by  the  best 
interests  of  the  Company  and  its 
Shareholders.  The  NASDAQ  Stock 
Market  LLC  (“Nasdaq”)  recently 
amended  the  identical  exception  in  its 
rules  to  allow  a  Company  to  rely  on  the 
exception  for  a  non-independent 
Director  who  is  a  Family  Member  of  a 
non-executive  employee  of  the 
Company.'**  BX  proposes  to  make  the 
same  change  to  its  exceptional  and 
limited  circumstances  exception. 

A  Company  that  relies  on  this 
exception  must  disclose  either  on  or 
through  the  Company’s  Web  site  or  in 
the  proxy  statement  for  the  next  annual 
meeting  subsequent  to  such 
determination  (or,  if  the  Company  does 
not  file  a  proxy,  in  its  Form  10— K  or  20- 
F),  the  nature  of  the  relationship  and  the 
reasons  for  the  determination.  In 


39 See  17  CFR  240.10C-l(b)(l)(ii). 

*°  See  BX  Venture  Market  Listing  Rule  5605(d)(3). 

See  Securities  Exchange  Act  Release  No.  67468 
(July  19.  2012),  77  FR  43618  (July  25,  2012)  (SR- 
NASDAQ-2012-062).  Nasdaq  made  the  same 
change  to  its  exceptional  and  limited  circumstances 
exception  for  audit  committee  members,  and  BX 
also  proposes  to  make  a  conforming  change  to  its 
identical  exception  for  audit  committee  members. 
BX  notes  that  under  both  the  current  and  proposed 
versions  of  the  exception  for  audit  committee 
members,  a  Company  could  not  rely  on  the 
exception  for  a  director  who  does  not  meet  the 
criteria  set  forth  in  Section  10A(m)(3)  of  the 
Exchange  Act  and  the  rules  thereunder  to  allow  a 
director  to  serve  on  the  audit  committee.  See  15 
U.S.C.  78j-l(m)(3)  and  17  CFR  240.10A-3(b)(l). 


addition,  the  Company  must  provide 
any  disclosure  required  by  Instruction  1 
to  Item  407(a)  of  Regulation  S-K 
regarding  its  reliance  on  this  exception. 

A  member  appointed  under  this 
exception  may  not  serve  longer  than  two 
years. 

BX  believes  this  exception  is  an 
important  means  to  allow  Companies 
flexibility  as  to  board  and  committee 
membership  and  composition  in 
unusual  circumstances,  which  may  be 
particularly  important  for  smaller 
Companies. 

BX  would  allow  a  Company  to  avail 
itself  of  the  exception  even  for  a  director 
who  fails  the  new  requirements  adopted 
pursuant  to  Rule  lOC-1. 

Cure  Period 

Consistent  with  Rule  lOC-1,  BX’s 
proposal  provides  Companies  with  an 
opportunity  to  cure  defects  in  the 
composition  of  compensation 
committees.'*^  The  proposed  cure  period 
is  copied  from  the  cure  period  in 
Nasdaq’s  current  listing  rules  for 
noncompliance  with  the  requirement  to 
have  a  majority  independent  board.'*^ 

Under  BX’s- proposal,  if  a  Company 
fails  to  comply  with  the  compensation 
committee  composition  requirements 
due  to  one  vacancy,  or  one 
compensation  committee  member 
ceases  to  be  independent  due  to 
circumstances  beyond  the  member’s 
reasonable  control,  the  Company  shall 
regain  compliance  by  the  earlier  of  the 
next  annual  shareholders  meeting  or 
one  year  from  the  occurrence  of  the 
event  that  caused  the  noncompliance.  ’ 
However,  if  the  annual  shareholders 
meeting  occurs  no  later  than  180  days 
following  the  event  that  caused  the 
noncompliance,  the  Company  shall 
instead  have  180  days  from  such  event 
to  regain  compliance.  This  provides  a 
Company  at  least  180  days  to  cure 
noncompliance  and  would  typically 
allow  a  Company  to  regain  compliance 
in  connection  with  its  next  annual 
meeting.  A  Company  relying  on  this 
provision  shall  provide  notice  to  BX 
immediately  upon  learning  of  the  event 
or  circumstance  that  caused  the 
noncompliance. 

Compensation  Committee  Charter 

BX  proposes  to  require  each  Company 
to  certify  that  it  has  adopted  a  formal 
written  compensation  committee  charter 
and  that  the  compensation  committee 
will  review  and  reassess  the  adequacy  of 
the  formal  written  charter  on  an  annual 
basis.^'*  This  proposal  is  similar  to  BX’s 


See  17  CFR  240.10C-l(a)(3). 

■*3  See  Nasdaq  Listing  Rule  5605(b)(1)(A). 

Smaller  Reporting  Companies  may  adopt  either 
a  formal  written  compensation  committee  charter  or 


current  requiremeiit  for  Companies  to 
certify  as  to  the  adoption  of  a  formal 
written  audit  committee  charter,  except 
that  the  proposed  requirement  for 
annual  review  and  reassessment  of  the 
adequacy  of  the  compensation 
committee  charter  is  written 
prospectively,  rather  than 
retrospectively.^^  In  other  words,  the 
proposed  compensation  committee 
charter  requirement  states  that  the 
compensation  committee  will  review 
and  reassess  the  adequacy  of  the  charter 
on  an  annual  basis,  while  the  current 
audit  committee  charter  requirement 
states  that  the  audit  committee  has 
reviewed  and  reassessed  the  adequacy 
of  the  charter  on  an  annual  basis.'*® 

BX  proposes  that  the  compensation 
committee  charter  must  specify: 

•  The  scope  of  the  compensation 
committee’s  responsibilities,  and  how  it 
carries  out  those  responsibilities, 
including  structure,  processes  and 
membership  requirements: 

•  The  compensation  committee’s 
responsibility  for  determining,  or 
recommending  to  the  board  for 
determination,  the  compensation  of  the 
chief  executive  officer  and  all  other 
Executive  Officers  of  the  Company; 

•  That  the  chief  executive  officer  of 
the  Company  may  not  be  present  during 
voting  or  deliberations  by  the 
compensation  committee  on  his  or  her 
compensation;  and 

•  The  specific  compensation 
committee  responsibilities  and  authority 
set  forth  in  proposed  BX  Venture  Market 
Listing  Rule  5605(d)(3),  which 
implements  the  requirements  of  Section 
10C(b)— (e)  of  the  Exchange  Act  and  Rule 
10C-l(b)(2),  (3)  and  (4)(i)-(vi) 
thereunder. 

The  requirement  for  the  charter  to 
specify  the  scope  of  the  compensation 
committee’s  responsibilities,  and  how  it 
carries  out  those  responsibilities, 
including  structure,  processes  and 
membership  requirements,  is  copied 


a  board  resolution  that  specifies  the  committee’s 
responsibilities  and  authority,  except  Smaller 
Reporting  Companies  are  not  required  to  specify  the 
specific  compensation  responsibilities  and 
authority  set  forth  in  proposed  BX  Venture  Market 
Listing  Rule  5605(d)(3).  For  further  discussion,  see 
the  section  entitled  “Smaller  Reporting  Compemies” 
below. 

*3  See  BX  Venture  Market  Listing  Rule  5605(c)(1). 

■*®  BX  proposes  to  make  a  conforming  change  to 
its  audit  committee  charter  requirement  to  cleirify 
that  Companies’  annual  review  and  reassessment  of 
the  audit  committee  charter  should  be  prospective. 
This  is  consistent  with  BX’s  current  interpretation 
of  its  audit  committee  charter  requirement.  By- 
proposing  this  amendment.  BX  seeks  to  minimize 
differences  between  the  audit  committee  and 
compensation  committee  charter  requirements  and 
to  eliminate  potential  questions  as  to  whether  BX 
intended  a  discrepancy  between  these  two 
requirements. 
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from  BX’s  similar  listing  rule  relating  to 
audit  committee  charters.'*^ 

The  requirement  for  the  charter  to 
specify  the  compensation  committee’s 
responsibility  for  determining,  or 
recommending  to  the  board  for 
determination,  the  compensation  of  the 
chief  executive  officer  and  all  other 
Executive  Officers  of  the  Company,  is 
based  upon  BX’s  current  compensation- 
related  listing  rules."*®  These  listing 
rules  require  that  the  compensation  of  a 
Company’s  chief  executive  officer  and" 
all  other  Executive  Officers  must  be 
determined  by  (i)  a  compensation 
committee  comprised  solely  of 
Independent  Directors  or  (ii)  the 
Independent  Directors  constituting  a 
majority  of  the  board’s  Independent 
Directors  in  a  vote  in  which  only 
Independent  Directors  participate.  As 
discussed  above,  BX  proposes  to 
eliminate  the  Alternative,  and  therefore, 
the  compensation  of  a  Company’s  chief 
executive  officer  and  all  other  Executive 
Officers  must  be  determined,  or 
recommended  to  the  board  for 
determination,  by  a  compensation 
committee  comprised  of  Independent 
Directors.  Going  forward,  BX  proposes 
to  implement  this  requirement  by 
requiring  Companies  to  include  it  in 
their  formal  written  compensation 
committee  chcirters. 

The  requirement  for  the  charter  to 
specify  that  the  chief  executive  officer  of 
the  Company  may  not  be  present  during 
voting  or  deliberations  by  the 
compensation  committee  on  his  or  her 
compensation  is  based  upon  BX’s 
current  compensation-related  listing 
rules."*®  Going  forward,  BX  proposes  to 
implement  this  requirement  by 
requiring  Companies  to  include  it  in 
their  formal  written  compensation 
committee  charters. 

Finally,  the  requirement  for  the 
charter  to  specify  the  specific 
compensation  committee 
responsibilities  and  authority  set  forth 
in  proposed  BX  Venture  Market  Listing 
Rule  5605(d)(3)  is  modeled  after  BX’s 
similar  listing  rule  relating  to  audit 
committee  charters.®®  Proposed  BX 


See  BX  Venture  Market  Listing  Rule 
5605(c)(1)(A). 

See  BX  Venture  Market  Listing  Rules 
5605(d)(1)  and  (2). 

■*“  See  BX  Venture  Market  Listing  Rule  5605(d)(1). 

*•*566  BX  Venture  Market  Listing  Rule 
5605(c)(1)(D),  which  requires  that  an  audit 
conunittee  charter  set  forth  the  specific  audit 
committee  responsibilities  and  authority  set  forth  in 
BX  Venture  Market  Listing  Rule  5605(c)(3).  BX 
Venture  Market  Listing  Rule  5605(c)(3)  states  that 
an  audit  committee  must  have  the  specific 
responsibilities  and  authority  necessary  to  comply 
with  Rule  10A-3(b)(2),  (3),  (4)  and  (5)  under  the 
Exchange  Act.  with  certain  exemptions.  Rule  lOA- 
3(b)(2),  (3),  (4)  and  (5)  under  the  Exchange  Act 


Venture  Market  Listing  Rule  5605(d)(3) 
implements  the  requirements  of  Section 
10C(b)— (e)  of  the  Exchange  Act  and  Rule 
10G-l(b)(2),  (3)  and  (4)(i)-(vi) 
thereunder.  Specifically,  the  proposed 
listing  rule  states  that  a  compensation 
committee  must  have  the  specific 
compensation  committee 
responsibilities  and  authority  necessary 
to  comply  with  Rule  10C-l(b)(2),  (3) 
and  (4)(i)— (vi)  relating  to'  the:  (i) 
Authority  to  retain  compensation 
consultants,  independent  legal  counsel 
and  other  compensation  advisers;  (ii) 
authority  to  fund  such  advisers;  and  (iii) 
responsibility  to  consider  certain 
independence  factors  before  selecting 
such  advisers,  other  than  in-house  legal 
counsel.®* 

Rule  lOC-1  permits  BX  to  identify 
other  relevant  independence  factors  that 
a  compensation  committee  must 
consider  when  selecting  a  compensation 
consultant,  legal  counsel  or  other 
adviser.®^  BX  considered  whether  to 
adopt  other  independence  factors,  but 
ultimately  concluded  that  the  six 
independence  factors  enumerated  in 
Rule  lOC-1  will  provide  compensation 
committees  with  a  broad  and  sufficient 
range  of  facts  and  circumstances  to 
consider  in  making  an  independence 
determination.  Like  the  Commission, 

BX  seeks  to  emphasize  that  a 
compensation  committee  is  not  required 
to  retain  an  independent  compensation 
adviser;  rather,  a  compensation 
committee  is  required  only  to  conduct 
the  independence  analysis  described  in 
Rule  lOC-1  before  selecting  a 
compensation  adviser.®® 


concerns  responsibilities  relating  to:  (i)  Registered 
public  accounting  firms;  (ii)  complaints  relating  to 
accounting,  internal  accounting  controls  or  auditing 
matters;  (iii)  authority  to  engage  advisors;  and  (iv) 
funding  as  determined  by  the  audit  committee. 

s*  The  independence  factors  include;  (i)  The 
provision  of  other  services  to  the  issuer  by  the 
{jerson  that  employs  the  adviser  (the  “Employer"); 
(ii)  the  amount  of  fees  received  from  the  issuer  by 
the  Employer,  as  a  percentage  of  the  total  revenue 
of  the  Employer;  (iii)  the  policies  and  procedures 
of  the  Employer  that  are  designed  tb  prevent 
conflicts  of  interest;  (iv)  any  business  or  persona) 
relationship  of  the  adviser  with  a  member  of  the 
compensation  committee;  (v)  any  stock  of  the  issuer 
owned  by  the  adviser:  and  (vi)  any  business  or 
personal  relationship  of  the  adviser  or  the  Employer 
with  an  executive  officer  of  the  issuer.  See  17  CFR 
240.10C-l(b)(4). 

^^Id. 

S3  See  the  Adopting  Release,  at  38432-3  (stating 
that  “neither  the  [Dodd-Frank]  Act  nor  [Rule  lOC- 
1]  requires  a  compensation  adviser  to  be 
independent,  only  that  the  com|)ensation 
committee  consider  the  enumerated  independence 
factors  before  selecting  a  compensation  adviser. 
Compensation  committees  may  select  any 
compensation  adviser  they  prefer,  including  ones 
that  are  not  independent,  after  considering  the  six 
independence  factors  outlined  in  the  [Rule  lOC- 
1].”) 


Exemptions 

Rule  lOC-1  allows  the  national  ' 

securities  exchanges  to  exempt  from  the 
listing  rules  adopted  pursuant  to  Rule 
lOC-1  certain  categories  of  issuers,  as 
the  national  securities  exchange 
determines  is  appropriate,  taking  into 
consideration,  among  other  relevant 
factors,  the  potential  impact  of  the 
listing  rules  on  smaller  reporting 
issuers.®*  BX  proposes  that  its  existing 
exemptions  from  the  compensation- 
related  listing  rules  remain  generally 
unchanged.  BX’s  current  listing  rules 
include  exemptions  for:  asset-backed 
issuers  and  other  passiyB  issuers,®® 
limited  partnerships  ®®  and  management 
investment  companies.®^  For  the  same 
reasons  that  these  categories  of 
Companies  have  traditionally  been 
exempt  from  BX’s  compensation-related 
listing  rules,  BX  proposes  that  they 
continue  to  be  exempt  from  its  revised 
listing  rules  relating  to  compensation 
committees. 

In  addition,  BX’s  current  listing  rules 
provide  that  a  Foreign  Private  Issuer 
may  follow  its  home  country  practice  in 
lieu  of  BX’s  compensation-related 
listing  rules  if  the  Foreign  Private  Issuer 
discloses  in  its  annual  reports  filed  with 
the  Commission  each  requirement  that 
it  does  not  follow  and  describes  the 
home  country  practice  followed  hy  the 
issuer  in  lieu  of  such  requirements.®® 


5«  See  17  CFR  240.10C-l(b)(5). 

3®  See  BX  Venture  Market  Listing  Rule  5615(a)(1). 
Asset-backed  issuers  and  other  passive  issuers  have 
traditionally  been  exempt  from  BX’s  compensation- 
related  listing  rules  because  these.issuers  do  not 
have  a  board  of  directors  or  persons  acting  in  a 
similar  capacity  and  their  activities  are  limited  to 
passively  owning  or  holding  (as  well  as 
administering  and  distributing  amounts  in  respect 
of)  securities,  rights,  collateral  or  other  assets  on 
behalf  of  or  for  the  benefit  of  the  holders  of  the 
listed  securities.  See  IM-5615-1. 

3®  See  BX  Venture  Market  Listing  Rule  5615(a)(4). 
BX’s  compensation-related  listing  rules  historically 
have  not  been  applied  to  limited  partnerships 
because  the  structure  of  these  entities  requires  that 
public  investors  have  limited  rights  and  that  the 
general  partners  make  all  significant  decisions 
about  the  operation  of  the  limited  partnership.  As 
such,  limited  partners  do  not  expect  to  have  a  voice 
in  the  operations  of  the  partnership.  Limited 
partnerships  also  eure  exempt  from  the 
independence  requirements  of  Rule  lOC-1.  See  17 
CFR  240.10C-l(b)(l)(iii)(A)(l). 

See  BX  Venture  Market  Listing  Rule  5615(a)(5). 
Management  investment  companies  registered 
under  the  Investment  Company  Act  of  1940  are 
already  subject  to  a  pervasive  system  of  federal 
regulation  in  certain  areas  of  corporate  governance, 
and  as  a  result,  these  entities  have  traditionally 
been  exempt  from  BX’s  compensation-related 
listing  rules.  SeeIM-5615— 4.  Open-end 
management  investment  companies  registered 
under  the  Investment  Company  Act  of  1940  also  are 
exempt  from  the  independence  requirements  of 
Rule  lOC-1.  See  17  CFR  240.10C-l(b)(l)(iii)(A)(3). 

See  BX  Venture  Market  Listing  Rule  5615(a)(3). 
Under  BX’s  listing  rules.  Foreign  Private  Issuer  has 
the  same  meaning  as  under  Rule  3b-4  under  the 
Exchange  Act.  See  BX  Venture  Market  Listing  Rule 
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Alternatively,  a  Foreign  Private  Issuer 
that  is  not  required  to  file  its  annual 
report  with  the  Commission  on  Form 
20-F  may  make  this  disclosure  oilly  on 
its  Web  site.  BX  proposes  that  a  Foreign 
Private  Issuer  continue  to  be  allowed  to 
follow  its  home  country  practice  in  lieu 
of  BX’s  revised  listing  rules  relating  to 
compensation  committees  if  the  Foreign 
Private  Issuer  provides  the  disclosures 
described  above.  BX  also  proposes  to 
add  an  additional  disclosure 
requirement  for  any  Foreign  Private 
Issuer  that  follows  its  home  country 
practice  in  lieu  of  the  requirement  to 
have  an  independent  compensation 
committee  to  disclose  in  its  annual 
reports  filed  with  the  Commission  the 
reasons  why  it  does  not  have  such  a 
committee.5^ 

Finally,  BX  proposes  to  add 
exemptions  to  its  compensation 
committee  rules  for  cooperatives  and 
Controlled  Companies,®^  which  BX 
proposes  to  define  as  Companies  “of 
which  more  than  50%  of  the  voting 
power  for  the  election  of  directors  is 
held  by  an  individual,  a  group  or 
another  company.”  These  proposed 
exemptions  are  modeled  after  the 
similar  exemptions  in  Nasdaq’s  rules.®^ 

Phase-In  Schedules 

BX  proposes  that  its  existing  phase-in 
schedules  for  the  requirements  relating 
to  compensation  committee 
composition  remain  generally 


5005(a)(12).  BX’s  listing  rules  are  modeled  after 
Nasdaq’s  listing  rules,  which  have  traditionally 
provided  qualified  exemptions  for  foreign  private 
issuers  so  that  such  issuers  are  not  required  to  do 
any  act  that  is  contrary  to  a  law,  rule  or  regulation 
of  ahy  public  authority  exercising  jurisdiction  over 
such  issuer  or  that  is  contrary  to  generally  accepted 
business  practices  in  the  issuer’s  country  of 
domicile,  except  to  the  extent  such  exemptions 
would  be  contrary  to  the  public  securities  laws.  See 
Securities  Exchange  Act  Release  No.  48745 
(November  4,  2003),  68  FR  64154,  64165  (November 
12,  2003)  {SR-NASD-2002-138). 

59  This  proposal  adopts  the  requirements  of  Rule 
10C-l(b)(l)(iii)(A)(4),  which  provides  2m  exemption 
from  the  independence  requirements  of  Rule  lOC- 
1  for  a  “foreign  private  issuer  that  discloses  in  its 
annual  report  the  reasons  that  the  foreign  private 
issuer  does  not  have  an  independent  compensation 
committee.” 

Certain  member-owned  cooperatives  that  list 
their  preferred  stock  are  required  to  have  their 
common  stock  owned  by  their  members.  Because  of 
their  unique  structure  and  the  fact  that  they  do  not 
have  a  publicly  traded  class  of  common  stock,  BX 
believes  these  Companies  should  be  exempt  from 
its  compensation  committee  rules. 

9'  This  exemption  recognizes  that  majority 
Shareholders,  including  parent  companies,  have  the 
right  to  select  directors  and  control  certain  key  ^ 
decisions,  such  as  executive  officer  compensation, 
by  virtue  of  their  ownership  rights.  Controlled 
Companies  also  are  exempt  from  all  of  the 
requirements  of  Rule  lOC-1.  See  17  CFR  240.10C- 
l(b)(5)(ii). 

92  See  Nasdaq  Listing  Rule  5615(a)(2),  Nasdaq 
IM-5615-2,  Nasdaq  Listing  Rule  5615(ci  and 
Nasdaq  IM-5615-5. 


unchanged.  BX’s  current  listing  rules 
include  phase-in  schedules  for: 

Companies  listing  in  connection  with  an 
initial  public  offering  and  Companies 
emerging  from  bankruptcy.**'*  Since  each 
of  these  categories  of  Company  did  not 
previously  have  a  compensation 
committee,  each  is  allowed  to  phase  in 
compliance  with  the  compensation 
committee  composition  requirement  as 
follows:  (1)  One  independent  member  at 
the  time  of  listing:  (2)  a  majority  of 
independent  members  within  90  days  of 
listing;  and  (3)  all  independent  members  . 
within  one  year  of  listing.  BX  proposes 
that  these  phase-in  schedules  remain 
unchanged  under  its  revised  listing 
rules,  except  to  clarify  that  a  Company 
may  phase  in  compliance  with  the 
minimum  size  requirement  and  the 
additional  eligibility  requirements 
adopted  pursuant  to  Rule  lOC-1,  as  well 
as  the  requirement  for  compensation 
committee  members  to  be  Independent 
Directors.®^ 

In  addition,  BX  proposes  minor 
clarifying  changes  to  the  phase-in 
schedule  in  its  current  listing  rules  for 
Conlpanies  transferring  from  other 
markets.®®  Companies  transferring  from 
another  national  securities  exchange 
with  a  substantially  similar  requirement 
shall  be  immediately  subject  to  the 
compensation  committee  requirement, 
provided  that  such  Companies  shall  be 
afforded  the  balance  of  any  grace  period 
afforded  by  the  other  market. 

Companies  that  are  not  subject  to  a 
substantially  similar  requirement  at  the 
time  of  listing  on  BX,  such  as  a 
Company  quoted  in  the  over-the-counter 
market,  shall  be  permitted  to  phase  in 
compliance  with  the  compensation 


93  See  BX  Venture  Market  Listing  Rule  5615(b)(1). 

See  BX  Venture  Market  Listing  Rule  5615(b)(2). 

95  To  provide  an  illustration  of  how  the 
compensation  committee  composition  requirement 
will  interact  with  the  minimum  size  requirement, 
consider  a  Company  that  at  the  time  of  listing  has 
a  compensation  committee  consisting  of  two 
members,  both  of  whom  are  Independent  Directors, 
but  one  of  whom  accepts  compensatory  fees  of 
$50,000  annually  from  the  Company  pursuant  to  a 
consulting  agreement.  Although  only  one  of  these 
directors  is  fully  eligible  to  serve  on  the 
compensation  committee,  the  committee  meets  the 
requirements  of  BX’s  phase-in  schedule  because  it 
has  one  fully  eligible  member  at  the  time  of  listing. 
By  the  90th  day  ft'om  listing,  the  committee  must 
have  a  majority  of  fully  eligible  members,  so  the 
Company  could:  (i)  Remove  the  ineligible  member 
and  temporarily  have  a  Committee  of  one  fully 
eligible  member;  (ii)  replace  the  ineligible  member 
with  a  fully  eligible  member  so  that  the  committee 
consists  of  two  members,  all  of  whom  Me  fully 
eligible;  or  (iii)  add  a  second  fully  eligible  member 
so  that  the  committee  consists  of  three  members,  a 
majority  of  whom  are  fully  eligible.  By  one  year 
from  listing,  the  Company’s  compensation 
committee  must  consist  of  at  least  two  members, 
and  all  members  must  be  fully  eligible  under  BX’s 
compensation  committee  composition  requirement. 

99  See  BX  Venture  Market  Listing  Rule  5615(b)(3). 


committee  composition  requirements  in 
Rule  5605(d)(2)(A),  including  the 
requirement  that  compensation 
committee  members  be  Independent 
Directors,  the  minimum  size 
requirement  and  the  additional 
eligibility  requirements  adopted 
pursuant  to  Rule  lOC-1,  on  the  same 
schedule  as  Companies  listing  in 
connection  with  an  initial  public 
offering. 

Since  BX  is  proposing  to  add  to  its 
rules  an  exemption  for  Controlled 
Companies,  as  discussed  above,  BX  also 
proposes  to  add  a  phase-in  schedule  for 
Companies  ceasing  to  be  Controlled 
Companies.  This  proposed  phase-in 
schedule  is  modeled  after  the  similar 
phase-in  schedule  in  Nasdaq’s  rules.®^ 

None  of  the  aforementioned  phase-in 
schedules  apply  to  the  requirement  to 
adopt  a  formal  written  compensation 
committee  charter  including  the  content 
specified  in  BX  Venture  Market  Listing 
Rule  5605(d)(l)(A)-(D).®8 

Smaller  Reporting  Companies 

While  Rule  lflC-1  exempts  Smaller 
Reporting  Companies  from  all  of  its 
requirements,  BX’s  current  listing  rules 
do  not  include  any  such  exemptions.®® 
Consistent  with  the  exemption  in  Rule 
lOC-1,  however,  BX  proposes  not  to 
require  Smaller  Reporting  Companies  to 
adhere  to  the  new  requirements  relating 
to  compensatory  fees  and  affiliation, 
which  BX  is  proposing  in  response  to 
Rule  lOC-1,  or  to  incorporate  into  their 
formal  written  compensation  committee 
charter  or  board  resolution  that  specifies 
the  committee’s  responsibilities  and 
authority  the  language  in  Rule  10C-:1 
regarding  compensation  advisers.  This 
approach  will  minimize  jiew  costs 
imposed  on  Smaller  Reporting 
Companies  and  allow  them  some 
flexibility  not  allowed  for  larger 
Companies. 

However,  as  discussed  above,  BX 
proposes  to  eliminate  the  Alternative  in 
its  current  listing  rules  that  allows 
compensation  decisions  to  be  made  by 
a  majority  of  the  Independent  Directors 
rather  than  by  a  committee  composed 
entirely  of  Independent  Directors.  BX 
proposes  to  eliminate  the  Alternative  for 
Smaller  Reporting  Companies,  just  like 
all  other  Companies.  As  a  result. 

Smaller  Reporting  Companies  would  be 


92  See  Nasdaq  Listing  Rule  5615(c)(3). 

98  As  discussed  below  under  “Smaller  Reporting 
Companies,”  BX  is  proposing  a  new  phase-in 
schedule  for  a  Company  ceasing  to  be  a  Smaller 
Reporting  Company.  BX  projxises  to  allow  such  a 
Company  30  days  to  certify  to  BX  that  it  has 
adopted  a  formal  written  compensation  committee 
charter  including  the  content  specified  in  BX 
Venture  Market  Listing  Rule  5605(d)(l)(A)-(D).  See 
footnote  70,  infra. 

99  See  17  CFR  240.10C-l(b)(5)(ii). 
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required  to  have  a  compensation 
committee  comprised  of  at  least  two 
Independent  Directors  as  defined  under 
BX’s  existing  listing  rules. 

In  addition,  BX  proposes  that  Smaller 
Reporting  Companies  must  adopt  a 
formal  written  compensation  committee 
charter  or  board  resolution  that  specifies 
the  committee’s  responsibilities  and 
authority.  Unlike  other  Companies, 
Smaller  Reporting  Companies  may 
include  this  content  in  a  board 
resolution,  rather  than  a  compensation 
committee  charter,  and  Smaller 
Reporting  Companies  are  not  required  to 
review  and  reassess  the  adequacy  of  the 
charter  or  board  resolution  on  an  annual 
basis.  The  charter  or  board  resolution 
must  specify  the  same  content  as  other 
Companies,  except  Smaller  Reporting 
Companies  are  not  required  to  specify 
the  specific  compensation 
responsibilities  and  authority  set  forth 
in  proposed  BX  Venture  Market  Listing 
Rule  5605(d)(3)  relating  to  the:  (i) 
Authority  to  retain  compensation 
consultants,  independent  legal  counsel 
and  other  compensation  advisers:  (ii) 
authority  to  fund  such  advisers;  and  (iii) 
responsibility  to  consider  certain 
independence  factors  before  selecting 
such  advisers,  other  than  in-house  legal 
counsel.^® 

BX  also  proposes  to  apply  the  same 
phase-in  schedule  to  a  Company  ceasing 
to  be  a  Smaller  Reporting  Company  that 
applies  to  a  Company  listing  in 
conjunction  with  its  initial  public 
offering.  Since  a  Smaller  Reporting 
Company  is  required  to  have  a 
compensation  committee  comprised  of 
at  least  two  Independent  Directors,  a 
Company  that  has  ceased  to  be  a 
Smaller  Reporting  Company  may  use 
the  phase-in  schedule  for  the  additional 
eligibility  requirements  relating  to 
compensatory  fees  and  affiliation,  but 
not  for  the  minimum  size  requirement 
or  the  requirement  that  the  committee 
consist  only  of  Independent  Directors. 
This  phase-in  schedule  will  start  to  run 
on  the  due  date  of  the  SEC  filing  in 
which  the  Company  is  required  to 
report  that  it  is  an  issuer  other  than  a 
Smaller  Reporting  Company.^^  During 


™  BX  notes  that  Smaller  Reporting  Companies 
remain  subject  to  the  disclosure  requirements  of 
Item  407(e)(3)(iv)  of  Regulation  S-K,  which  were 
adopted  at  the  same  time  as  Rule  lOC-1.  See  the 
Adopting  Release. 

Within  30  days  after  the  start  of  its  phase-in 
schedule,  a  Company  that  has  ceased  to  be  a 
Smaller  Reptorting  Company  must  certify  to  BX  that; 
(i)  It  has  complied  with  the  requirement  in  BX 
Venture  Market  Listing  Rule  5605(d)(1)  to  have  a 
compensation  committee  charter  including  the 
content  specified  in  BX  Venture  Market  Listing 
Rule  5605(d)(l)(A)-(D);  and  (ii)  it  has,  or  will 
within  the  applicable  phase-in  schedule,  comply 
with  the  requirement  in  BX  Venture  Market  Listing 


the  phase-in  schedule,  a  Smaller 
Reporting  Company  must  continue  to 
comply  with  the  requirement  to  have  a 
compensation  committee  comprised  of 
at  least  two  Independent  Directors  as 
defined  under  BX’s  existing  listing 
rules. 

Effective  Dates/Transition 

BX  proposes  that  Rule  5605(d)(3), 
relating  to  compensation  committee 
responsibilities  and  authority,  shall  be 
effective  immediately.^^  Specifically, 
this  proposed  rule  states  that  a 
compensation  committee  must  have  the 
specific  compensation  committee 
responsibilities  and  authority  necessary 
to  comply  with  Rule  lOC-1  (b)(2),  (3) 
and  (4)(i)-(vi)  under  the  Act  relating  to 
the:  (i)  Authority  to  retain  compensation 
consultants,  independent  legal  counsel 
and  other  compensation  advisers;  (ii) 
authority  to  fund  such  advisers:  and  (iii) 
responsibility  to  consider  certain 
independence  factors  before  selecting 
such  advisers,  other  than  in-house  legal 
counsel.  To  the  extent  a  Company  dges 
not  have  a  compensation  committee,  the 
provisions  of  this  rule  shall  apply  to  the 
Independent  Directors  who  determine, 
or  recommend  to  the  board  for 
determination,  the  compensation  of  the 
chief  executive  officer  and  all  other 
Executive  Officers  of  the  Company. 
Companies  should  consider  under  state 
corporate  law  whether  to  grant  these 
specific  responsibilities  and  authority 
through  a  charter,  resolution  or  other 
board  action;  however,  BX  proposes  to 
require  only  that  compensation 
committees  immediately  have  such 
responsibilities  and  authority.  While  BX 
proposes  that  Companies  must 
eventually  have  a  written  compensation 
committee  charter  that  includes,  among 
others,  these  responsibilities  and 
authority.  Companies  may  implement 
such  a  charter  on  the  schedule 
discussed  below. 

In  order  to  allow  Companies  to  make 
necessary  adjustments  to  their  boards 
and  committees  in  the  course  of  their 
regular  annual  meeting  schedules,  BX 
proposes  that  Companies  must  comply 
with  the  remaining  provisions  of  the 
amended  listing  rules  on  compensation 
committees  by  the  eariier  of;  (1)  Their 
second  annual  meeting  held  after  the 
date  of  approval  of  BX’s  amended  listing 
rules;  or  (2)  December  31,  2014.  This 
transition  period  is  similar  to  the 
transition  jreriod  used  when  Nasdaq 


Rule  5605(d)(2)  regarding  compensation  committee 
composition. 

See  supra  note  3. 


implemented  similar  requirements  for 
audit  committees  in  2003.^3 

A  Company  must  certify  to  BX,  no 
later  than  30  days  after  the 
implementation  deadline  applicable  to 
it,  that  it  has  complied  with  .the 
amended  listing  rules  on  compensation 
committees.  BX  will  provide  Companies 
with  a  form  for  this  certification. . 

During  the  transition  period. 
Companies  that  are  not  yet  required  to 
comply  with  the  amended  listing  rules 
on  compensation  committees  must 
continue  to  comply  with  BX’s  existing 
listing  rules,  which  have  been 
redesignated  as  Listing  Rule  5605A(d) 
and  IM-5605A-6  in  BX’s  proposal. 

Conforming  Changes  and  Correction  of 
Typographical  Errors' 

Finally,  BX  proposes  to  make  minor 
conforming  changes  to  its  requirements 
relating  to  audit  committees.  BX  also 
proposes  to  correct  certain  ' 
typographical  errors  in  its  corporate 
governance  requirements  as  set  forth  in 
Exhibit  5.^'* 

2.  Statutory  Basis 

BX  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  6  of  the  Exchange  Act,^^  in 
general,  and  with  Section  6(b)(5)  of  the 
Exchange  Act,^®  in  particular.  Section 
6(b)(5)  requires,  among  other  things, 
that  a  national  securities  exchange’s 
rules  must  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  6(b)(5)  also 
requires  that  a  national  securities 
exchange’s  rules  not  be  designed  to 
permit  uqfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

As  required  by  the  Dodd-Frank  Act 
and  Rule  lOC-1,  BX  is  proposing 
amendments  to  its  listing  rules  relating 
to  the  independence  of  compensation 
committees  and  their  advisers.  BX 
reviewed  its  existing  compensation- 
relating  listing  rules,  in  combination 
with  the  requirements  of  Rule  lOC-1,  to 
develop  a  set  of  proposed 
compensation-related  listing  rules. 
These  proposals  generally  fall  into  three 
categories:  proposed  rule  amendments 
to  comply  with  Rule  lOC-1;  proposals 


See  Securities  Excliange  Act  Release  No.  48745 
(Novemtjer  4,  2003),  68  FR  64154  (November  12, 
2003)  (SR-NASD-2002-141). 

The  Commission  notes  that  Exhibit  5  is 
available  at  http://nasdaqomxbx.cchwaIIstreet.com. 
’’*15  U.S.C.  78f. 

76  15U.S.C.  78f(b)(5). 
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to  continue  certain  rules  relatively 
unchanged:  and  proposed  rule 
amendments  not  required  by  Rule  lOC- 
1.  BX  believes  that  collectively,  these 
proposals  protect  investors  and  the 
public  interest  by  requiring  Companies, 
with  certain  exemptions,  to  have  a 
compensation  committee  meeting 
certain  requirements  relating  to 
composition,  responsibilities  and 
authority. 

More  specifically,  BX’s  proposed 
amendments  to  its  listing  rules  in  order 
to  comply  with  Rule  lOC-1  set  forth: 
additional  eligibility  requirements  for 
compensation  committee  members 
relating  to  compensatory  fees  and 
affiliation:  an  opportunity  to  cure 
defects  in  compensation  committee 
composition:  a  requirement  that 
compensation  committees  have  the 
specific  responsibilities  and  authority 
necessary  to  comply  with  Rule  lOC- 
1(b)(2),  (3)  and  (4)(i)-(vi)  under  the 
Exchange  Act:  and  exemptions  for 
limited  partnerships,  management 
investment  companies,  foreign  private 
issuers  that  provide  certain  required 
disclosures,  Controlled  Companies  and 
Smaller  Reporting  Companies.  BX 
believes  that  its  proposals  fairly  balance 
the  goal  of  protecting  the  investing 
public  by  ensuring  effective  deliberation 
over  executive  compensation  with  the 
goal  of  avoiding  the  imposition  of 
undue  costs  on  Companies. 

BX’s  proposals  to  continue  relatively 
unchanged  some  of  its  existing 
exemptions  to  the  compensation-related 
listing  rules  for  certain  categories  of 
Companies  and  to  add  a  new  exemption 
for  cooperatives  takes  into  account  the 
unique  characteristics  of  these 
Companies. As  a  result,  BX  does  not 
believe  that  continuing  the  existing 
exemptions  and  adding  a  new 
exemption  for  cooperatives  will 
discriminate  unfairly  among  issuers, 
consistent  with  Section  6(b)(5)  of  the 
Exchange  Act.’’® 

The  proposed  rule  amendments  not 
required  by  Rule  lOC-1  require  that: 
Companies  must  have  a  standing 
compensation  committee:  the  committee 
must  consist  of  a  minimum  of  two 
members:  the  committee  must  have  a 
formal  written  charter  (or  board 
resolution,  in  the  case  of  Smaller 
Reporting  Companies)  that  specifies  the 
committee’s  responsibilities  and 
authority:  and  Smaller  Reporting 
Companies  must  continue  to  comply 
with  certain  of  BX’s  compensation- 
related  listing  rules.  As  discussed  in  the 
“Purpose”  section,  BX  believes  that 
these  new  requirements  will  facilitate 


See  footnotes  54-57  and  59,  supra. 
’’8  15U.S.C.  78f(bH5). 


effective  oversight  of  executive 
compensation  and  promote 
accountability  to  investors  for  executive 
compensation  decisions.  Wjith  regard  to 
Smaller  Reporting  Companies,  BX  notes 
that  these  Companies  continue  to  be 
subject  to  the  same  requirements  as  all 
other  Companies,  except  the  new 
requirements  that  BX  is  proposing 
.under  Rule  lOC-1  relating  to 
compensatory  fees,  affiliation  and  the 
specific  compensation  committee 
responsibilities  and  authority  set  forth 
in  proposed  BX  Venture  Market  Listing 
Rule  5605(d)(3).  BX  believes  that  this 
hybrid  approach  does  not  discriminate 
unfairly  between  issuers  because  it 
recognizes  the  fact  that  the  “executive 
compensation  arrangements  of  [Smaller 
Reporting  Companies]  generally  are  so 
much  less  complex  than  those  of  other 
public  companies  that  they  do  not 
warrant  the  more  extensive  disclosure 
requirements  imposed  on  companies 
that  are  not  (Smaller  Reporting 
Companies]  and  related  regulatory 
burdens  that  could  be  disproportionate 
for  [Smaller  Reporting  Companies].” 

In  addition,  BX  notes  that  the  . 
Commission  exempted  Smaller 
Reporting  Companies  ft-om  Rule  lOC- 
1.®“  As  a  result,  this  distinction  does  not 
discriminate  unfairly  among  issuers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

BX  does  not  believe  that  the  proposed 
rule  change  will  result  in  any  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act,  as 
amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

BX  did  not  solicit  comments  on  the 
proposed  rule  change.  BX  received  two 
written  comments,  which  are  attached 
as  Exhibit  2.®^ 

The  first  cpmmenter  recommended 
that  BX  should  require  Companies  to 
disclose:  (i)  How  they  are  complying 
with  the  requirement  to  consider  the 
independence  factors  enumerated  in 
Rule  lOC-1:  and  (ii)  the  nature  of  any 
conflict  of  interest  arising  from  the 
engagement  of  legal  counsel  by  a 
compensation  committee.  BX 
considered  these  recommendations,  but 
it  preferred  to  defer  to  the  judgment  of 


See  the  Adopting  Release,  at  38438  (quoting 
Securities  Exchange  Act  Release  No.  54302A 
(August  29.  2006),  71  FR  53158,  53192  (September 
8,  2006)). 

^  See  17  CFR  240.10C-l(b)(5)(ii). 

The  Commission  notes  that  the  comments  are 
available  at  http://nasdaqomxbx.cchwaIIstTeet.com. 


the  Commission  with  respect  to  the 
appropriate  disclosure  framework  under 
Rule  lOCl-1.  BX  therefore  decided  not  to 
propose  any  new  disclosure 
requirements  for  Companies,  other  than 
those  that  are  required  by  Rule  lOC-1.®^ 
The  second  commenter  proffered  four 
recommendations.  First,  this  commenter 
recommended  that  BX  include  director 
fees  within  the  list  of  relevant  factors 
that  must  be  considered  when  assessing 
the  independence  of  compensation 
committee  members.  BX  does  not 
believe  that  the  intent  of  the  Dodd- 
Frank  Act  or  Rule  lOC-1  was  to  limit 
independence  based  on  director 
compensation,  and  therefore,  BX 
proposes  to  continue  to  exempt  board 
fees  from  its  prohibition  on  payment  of 
compensatory  fee§  to  a  compensation 
committee  member.  Second,  this 
commenter  recommended  that  BX 
include  in  the  requirements  for 
compensation  committee  independence 
a  factor  relating  to  business  or  personal 
relationships  between  directors  and 
officers.  As  discussed  in  the  “Purpose” 
section  above,  BX  reviewed  its  current 
and  proposed  listing  rules  and 
concluded  that  these  rules  are  sufficient 
to  ensure  the  independence  of 
compensation  committee  members. 
Therefore,  BX  determined  not  to 
propose  further  independence 
requirements,  other  than  those 
discussed  above.  Third,  this  commenter 
recommended  that  BX  expand  the 
additional  factors  for  compensation 
committee  eligibility  to  cover  all 
independent  directors,  not  just  those 
serving  on  the  compensation  committee. 
While  BX  heavily  weighed  the 
commenter’s  concern  that  multiple 
definitions  of  independence  add  to  the 
complexity  of  board  membership,  BX 
believed  that  the  intent  of  the  Dodd- 
Frank  Act  and  Rule  lOC-1  was  to 
address  the  independence  of 
compensation  committee  members,  as 
well  as  their  advisers,  specifically.  BX 
concluded  therefore  that  it  is 
inappropriate  to  expand  the  additional 
requirements  proposed  herein  to  cover 
all  independent  directors.  Finally,  this 
commenter  recommended  that  BX 
clarify  that,  while  the  factors  must  be 
considered  in  their  totality,  a  single 
factor  can  result  in  a  loss  of  director 
independence.  BX  confirms  that  a 
director  cannot  be  deemed  independent 
if  he  or  she  fails  any  one  of  the  bright- 
line  prohibitions  in  BX  Venture  Market 
Listing  Rule  5605(a)(2). 


Specifically,  as  required  by  Rule  lOC- 
l(b)(l)(iii)(A)(4),  BX  proposes  to  require  a  Foreign 
Private  Issuer  that  follows  a  home  country  practice 
in  lieu  of  the  requirement  to  have  an  independent 
compensation  committee  to  disclose  the  reasons 
why  it  does  not  have  such  a  committee. 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will:  (a)  By  order 
approve  or  disapprove  such  proposed 
rule  change,  or  (b)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-BX-2012-063  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  ElizabeA  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
2054^1090. 

All  submissions  should  refer  to  File 
Number  SR-BX-2012-063.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  ihttp://www.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 


filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  BX.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
publicly  available.  All  submissions 
should  refer  to  File  Number  SR-BX- 
2012-063  and  should  be  submitted  on 
or  before  November  5,  2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated  ’ 
authority.®^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68012;  File  No.  SR-Phlx- 
2012-115] 

Self-Regulatory  Organizations; 

NASDAQ  OMX  PHLX  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Clarify 
Further  That  the  Provisions  of  the  Rule 
800  Series  Are  Not  Effective  To  Permit 
the  Listing  of  Securities  and  Include  a 
Reference  on  the  Need  To  Comply 
With  Ruie  IOC-1  Under  the  Securities 
Exchange  Act  of  1934  Should  the 
Exchange  List  Equity  Securities  in  the 
Future 

October  9,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on 
September  25,  2012,  NASDAQ  OMX 
PHLX  LLC  (“Phlx”  or  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Phlx  is  proposing  to  modify  certain 
Exchange  Rules  to  clarify  further  that 
the  provisions  of  the  Rule  800  Series  are 
not  effective  to  permit  the  listing  of 
securities.  The  text  of  the  proposed  rule 
change  is  available  at  http:// 


17  CFR  200.30-3(a)(12). 
’  15  U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-4. 


nasdaqomxphlx.cchwalIstreet.com/ 
nasdaqomxphlx/phlx/ ,  at  Phlx’s 
principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

‘A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  recently  adopted 
rules  that  require  any  national  securities 
exchange  that  lists  equity  securities  to 
have  listing  standards  relating  to  the 
independence  of  compensation 
committees  cmd  their  advisers.^ 

The  Exchange  operates  NASDAQ 
OMX  PSX  (“PSX”),  a  fully  integrated 
order  display  and  execution  system  for 
all  NMS  stocks,'*  as  defined  in  SEC  Rule 
600(b)(47)  under  Regulation  NMS.®  PSX 
trades  stocks  listed  on  other  exchanges 
pursuant  to  unlisted  trading  privileges 
(“UTP”).  As  provided  by  SEC  Rule  12f- 
5,  the  Exchange  may  extend  UTP  to  any 
security  for  which  the  Exchange  has  in 
effect  rules  providing  for  transactions  in 
such  class  or  type  of  security.® 
Accordingly,  Phlx’s  rules  include  the 
Rule  800  Series  to  support  UTP  trading 
of  all  NMS  stocks  on  PSX.  However,  the 
Exchange  does  not  list  any  securities 
pursuant  to  the  Rule  800  Series,  and 
does  not  have  any  present  intent  to  list 
securities  under  this  series  in  the 
future.^ 


3  See  17  CFR  240.10C-1  and  Securities  Exchange 
Act  Release  No.  67220  (June  20,  2012),  77  FR  38422 
(June  27,  2012). 

■*  See  Securities  Exchange  Act  Release  No.  62877 
(September  9,  2010),  75  FR  56633  (September  16, 
2010)  (SR-Phlx-2010-079), 

®  See  17  CFR  242.600(b)(47). 

6Seel7CFR240.12f-5. 

'  Pursuant  to  its  Rule  1000,  lOOOA  and  lOOOC 
Series,  the  Exchange  lists  only  standardized 
options,  as  defined  in  Rule  9b-l  under  the  Act, 
issued  by  a  clearing  agency  that  is  registered 
pursuant  to  Section  17A  of  the  Act.  As  a  result,  the 
Exchange  is  not  proposing  any  clarifying  changes  to 
its  Rule  1000,  lOOOA  and  lOOOC  Series  relating  to 
Rule  lOC-1  under  the  Act  because  Rule  lOC-1 
includes  an  exemption  for  listing  of  such 
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The  Exchange  proposes  to  modify 
Rules  800-803  and  867.5  to  clarify 
further  that  the  provisions  of  the  Rule 
800  Series  are  not  effective  to  permit  the 
listing  of  securities.  Specifically,  the 
Exchange  proposes  to  change  the  title  of- 
the  Rule  800  Series  from  “Listing  of 
Securities”  to  “Standards  for  Trading 
Securities  Pursuant  to  Unlisted  Trading 
Privileges.”  Regarding  Rule  801,  the 
Exchange  proposes  to  delete  references 
to  listing  and  add  clarifying  language  to 
state  that  the  Exchange  lists  only 
standardized  options,  as  defined  in  Rule 
9b-l  under  the  Act,  issued  by  a  clearing 
agency  that  is  registered  pursuant  to 
Section  17A  of  the  Act,  pursuant  to  the 
Rule  1000,  lOOOA  and  lOOOC  Series.  In 
addition,  the  Exchange  will  not  list 
securities  pursuant  to  any  other  rule 
until  the  Exchange  files  a  proposed  rule 
change  under  Section  19(b)(2)  under  the 
Act  to  amend  its  rules  to  make  any 
changes  needed  to  comply  with  Rules 
lOA-3  and  lOC-1  under  the  Act  and  to 
incorporate  additional  qualitative  and 
other  listing  criteria,  and  such  proposed 
rule  change  is  approved  by  the 
Commission.  The  Exchange  also 
proposes  to  state  explicitly  in  Rule  801, 
as  well  as  Rule  803,  which  is  discussed 
further  below,  that  the  provisions  of  the 
Rule  800  Series  are  not  effective  to 
permit  the  listing  of  securities. 

Regarding  Rule  802,  the  Exchange 
proposes  to  move  the  statement  that 
“[t]he  Exchange  does  not  rate  or 
guarantee  the  quality  of  any  security 
_  dealt  on  the  Exchange”  to  Rule  801.  The 
Exchange  also  proposes  to  move  the 
definition  of  the  terms  “public 
shareholder”  and  “public  holder”  to 
Rule  800,  which  includes  definitions 
that  apply  to  the  entire  Rule  800  Series. 
The  Exchange  proposes-  fo  delete  the 
remainder  of  Rule  802,  which  relates  to 
determinations  concerning  listing  or 
delisting,  and  is  therefore  irrelevant 
since  the  Exchange  does  not  list 
securities  pursuant  to  the  Rule  800 
Series. 

The  Exchange  proposes  to  change  the 
title  of  Rule  803  from  “Criteria  for 
Listing — Tier  I”  to  “Listing  Standards 
for  Unlisted  Trading  Privileges.”  As 
discussed  above.  Rule  803(o)  includes  a 


standeirdized  options.  See  17  CFR  240. lOC- 
l(b)(5)(iv).  The  Exchange’s  Rule  lOOOB  Series  is  a 
dormant  set  of  rules  applicable  to  trading  of  cash 
index  participations,  and  the  Exchange  has  no 
present  intent  to  trade  or  list  such  securities. 

Should  the  Exchange  ever  propose  to  trade  or  list 
any  securities  pursuant  to  its  Rule  1000,  lOOOA, 
lOOOB  or  lOOOC  Series  that  are  not  entitled  to  an 
exemption  under  Rule  lOC-1  under  the  Act,  the 
Exchange  recognizes  that  it  must  file  a  proposed 
rule  change  under  Section  19(b)(2)  under  the  Act 
to  amend  its  rules  to  make  any  changes  needed  to 
comply  with  Rule  lOC-1  under  the  Act  and  that 
such  proposed  rule  change  must  be  approved  by  the 
Commission. 


Statement  that  the  provisions  of  the  Rule 
800  Series  that  permit  the  listing  of 
securities  will  not  be  effective  until  the 
Exchange  files  a  proposed  rule  change 
under  Section  19(b)(2)  under  the  Act  to 
amend  its  rules  to  make  any  changes 
needed  to  comply  with  Rule  lOA-3 
under  the  Act  and  to  incorporate 
additional  qualitative  listing  criteria, 
and  such  proposed  rule  change  is 
approved  by  the  Commission.  The ' 
Exchange  proposes  to  move  this 
language  to  Rule  801,  so  that  it  is  more 
prominent  at  the  beginning  of  this 
section  of  rules,  and  to  revise  the 
existing  language  to  state  that  the 
Exchange  will  not  list  securities 
pursuant  to  any  other  rule  until  it 
complies  with  the  aforementioned 
conditions.  The  Exchange  also  proposes 
to  add  a  reference  to  Rule  lOC-1  under 
the  Act,  which  requires  securities 
exchanges  that  list  equity  securities  to 
adopt  rules  relating  to  the  independence 
of  compensation  committees  and  their 
advisers,®  and  to  expand  the  reference 
to  additional  qualitative  listing  criteria 
to  include  other  listing  criteria  as  well. 
As  a  result  of  this  new  language,  the 
Exchange  cannot  list  securities  pursuant 
to  the  Rule  800  Series  until  it  files 
proposed  rules  under  Rule  lOC-1,  and 
such  rules  are  approved  by  the 
Commission. 

Finally,  the  Exchange  proposes  to  add 
similar  clarifying  language  to  Rule 
867.5,  which  relates  to  compensation 
committees. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,®  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,^° 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers.  The  rule 
change  will  promote  these  goals  by 
clarifying  further  the  intent  of  the 
Exchange’s  Rule  800  Series,  which 
exists  to  permit  the  Exchange  to  extend 
UTP  to  NMS  stocks  that  are  listed  on 
another  national  securities  exchange. 
The  proposed  amendments  to  the  Rule 
800  Series  emphasize  that  the  Exchange 
does  not  list  securities  pursuant  to  that 
series  and  that  it  will  not  list  securities 
pursuant  to  that  series  until  it  proposes 


»  See  17  CFR  240.10C-1. 

9  15  U.S.C.  78f(b). 

10  15U.S.C.  78f(b)(5). 


certain  rule  changes  and  those  changes 
are  approved  by  the  Commission.  These 
clarifications  will  serve  to  protect 
investors  and  the  public  interest  by 
preventing  confusion  about  the  intent  of 
the  Rule  800  Series. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received.  > 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not;  (i)  Significantly  affect 
the  protection  of  investors  or  the  public 
interest:  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act^^  and 
subparagraph  (f)(6)  of  Rule  19b-4 

thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commi.ssion  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.  If  the 
Commission  takes  such  action,  the 
Commission  shall  institute  proceedings 
to  determine  whether  the  proposed  rule 
should  be  approved  or  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml)-,  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 


"  15  U.S.C.  78s(b)(3)(A). 
17  CFR  240.19b-4(f)(6). 
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Number  SR-Phbc-2012-115  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-Phlx-2012-115.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.sbtmI).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the- 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-Phlx- 
2012-115,  and  should  be  submitted  on 
or  before  November  5,  2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2012-25279  Filed  10-12-12:  8:45  am) 
BILUNG  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68020;  File  No.  SR-CBOE- 
2012-094] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  of  a 
Proposed  Rule  Change  To  Update  Its 
Rule  31.10 — Corporate  Governance — in 
Order  To  Comply  With  New  Rule  10C- 
1  Under  the  Securities  Exchange  Act  of 
1934 

-  October  9,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),'  and  Rule  19b-4  thereunder, 2 
notice  is  hereby  given  that  on 
September  25,  2012,  Chicago  Board 
Options  Exchange,  Incorporated  (the 
“Exchange”  or  “CBOE”)  filed  with  the 
Securities  and  Exchange  Commission 
(the  “Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

CBOE  proposes  to  update  its  Rule 
31.10 — Corporate  Governance — in  order 
to  comply  with  new  Rule  lOC-1  under 
the  Act.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  (http://www.cboe.com/ 
AboutCBOE/ 

CBOELegalReguIatoryHome.aspx],  at 
the  Exchange’s  Office  of  the  Secretary, 
and  at  the  Commission’s  Public 
Reference  Room. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


>15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Effective  July  27,  2012,  the 
Commission  adopted  Rule  lOC-1  (the 
“New  Rule”)  to  the  Act.^  The  New  Rule 
directs  national  securities  exchanges  to 
establish  listing  standards  that,  among 
other  things,  require  each  member  of  a 
listed  issuer’s  compensation  committee 
to  be  a  member  of  the  board  of  directors 
and  to  be  “independent”,  as  defined  in 
the  listing  standards  of  the  national 
securities  exchanges.  The  New  Rule  also 
discusses  issuers’  retention  of 
compensation  advisers.  The  Exchange 
hereby  proposes  to  update  its  Rule 
31.10,  which  discusses  corporate 
governance  requirements  of  issuers  on 
the  Exchange,  in  order  to  place  Rule 
31.10  in  compliance  with  the  New  Rule. 

Rule  31.10  currently  states  that 
compensation  of  the  chief  executive 
officer,  and  all  other  executive  officers, 
of  an  issuer  must  be  determined,  or 
recommended  to  the  board  of  directors 
of  the  issuer  for  determination,  either  by 
a  majority  of  all  independent  directors 
or  a  compensation  committee  comprised 
solely  of  independent  directors.  The 
New  Rule’s  requirements  regarding  a 
compensation  committee,  as  well  as  the 
broad  definition  of  “compensation 
committee”  and  the  independence  of 
those  directors  on  the  compensation  , 
committee  (all  described  below),  make 
Rule  31.10(c)’s  statement  that 
compensation  of  executive  officers  may 
be  determined  by  a  majority  of  all 
independent  directors  a  bit  superfluous. 
Due  to  the  broad  definition  of  the  term 
“compensation  committee”  as  defined 
in  the  New  Rule,  the  Exchange  hereby 
proposes  to  simply  state  that 
compensation  of  all  executive  officers  of 
an  issuer  be  determined,  or 
recommended  to  the  board  of  directors 
of  the  issuer  for  determination,  by  a 
compensation  committee. 

The  New  Rule  provides  a  definition  of 
“compensation  committee”,  which  the 
Exchange  proposes  to  adopt.  For  the 
purposes  of  Rule  31.10,  the  term 
“compensation  committee”  shall  mean: 
(A)  A  committee  of  the  board  of 
directors  that  is  designated  as  the 
compensation  committee;  or  (B)  in  the 
absence  of  a  committee  of  the  board  of 
directors  that  is  designated  as  the 
compensation  committee,  a  committee 
of  the  board  of  directors  performing 
functions  typically  performed  by  a 


>  See  Securities  Exchange  Act  Release  No.  67220 
dune  20,  2012)  77  FR  38422  dune  27,  2012)  (File 
No.  S7-13-11). 
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compensation  committee,  including 
oversight  of  executive  compensation, 
even  if  it  is  not  designated  as  the 
compensation  committee  or  also 
performs  other  functions;  or  (C)  in  the 
absence  of  a  committee  as  described  in 
paragraphs  (c)(1)(A)  or  (B)  of  Rule  31.10, 
the  members  of  the  board  of  directors 
who  oversee  executive  compensation 
matters  on  behalf  of  the  board  of 
directors.  The  Exchange’s  proposed 
definition  of  “compensation  committee” 
is  modeled  after  that  described  in  the 
New  Rule.^  The  New  Rule  allows 
exchanges  to  exempt  issuers  who,  in  the 
absence  of  a  committee  as  described  in 
paragraphs  (c)(1)(A)  or  (B)  of  Rule  31.10, 
have  a  “compensation  committee”  that 
is  composed  of  the  members  of  the 
board  of  directors  who  oversee 
executive  compensation  matters  on  - 
behalf  of  the  board  of  directors  from 
those  requirements  described  in 
penagraphs  (a)(1)  and  (b)  of-proposed 
Interpretation  and  Policy  .11  to  Rule 
31.10  (described  and  discussed  below). 
However,  the  Exchange  does  not  believe 
that  it  is  unduly  burdensome  to  require 
issuers  who,  in  the  absence  of  a 
committee  as  described  in  paragraphs 
(c)(1)(A)  or  (B)  of  Rule  31.10,  have  a 
“compensation  committee”  that  is 
composed  of  the  members  of  the  board 
of  directors  who  oversee  executive 
compensation  matters  on  behalf  of  the 
board  of  directors  to  comply  with 
paragraphs  (a)(1)  and  (b)  of  proposed 
Interpretation  and  Policy  .11.  Further, 
providing  this  exemption  might  provide 
issuers  with  a  way  to  avoid  those 
requirements  of  pcuragraphs  (a)(1)  and 
(b)  of  proposed  Interpretation  and 
Policy  .11  by  simply  not  having  a 
“compensation  committee”  as  defined 
in  paragraphs  (c)(1)(A)  or  (B)  of  Rule 
31.10.  Therefore,  the  Exchange  does  not 
propose  to  exempt  issuers  who,  in  the 
absence  of  a  committee  as  described  in 
paragraphs  (c)(1)(A)  or  (B)  of  Rule  31.10, 
have  a  “compensation  committee”  that 
is  composed  of  the  members  of  the 
board  of  directors  who  oversee 
executive  compensation  matters  on 
behalf  of  the  board  of  directors  from 
those  requirements  described  in 
paragraphs  (a)(1)  and  (b)  of  proposed 
Interpretation  and  Policy  .11  to  Rule 
31.10. 

The  New  Rule  states  that  “each 
member  of  the  compensation  committee 
must  be  an  independent  member  of  the 
board  of  directors  of  the  listed  issuer, 
and  must  otherwise  be  independent.”  ^ 
The  New  Rule  further  clarifies  that,  in 
determining  the  independence 
requirements  for  the  members  of 


17  CFR  240.10C-l(c)(2). 
*17  CFR  240.10C-l(b)(lKi). 


compensation  committees,  the  Exchange 
must  consider  all  relevant  factors, 
including,  but  not  limited  to,  the  source 
of  compensation  for  that  director 
(including  any  consulting,  advisory  or 
other  compensatory  fee  paid  by  the 
issuer  to  the  director),  and  whether  the 
director  is  affiliated  with  the  issuer  or 
a  subsidiary  or  affiliate  of  a  subsidiary 
of  the  issuer.® 

The  Exchange  hereby  proposes  to 
amend  Rule  31.10(c)  to  state  that  all 
members  of  a  compensation  committee 
must  be  “independent  directors”  as 
defined  in  Rule  31.10(h)(2). 
“Independent  director”  is  defined  in 
Rule  31.10(h)(2)  as: 
a  person  other  than  an  officer  or 
employee  of  the  company  or  its 
subsidiaries  or  any  other  individual 
having  a  relationship,  which,  in  the 
opinion  of  the  company’s  board  of 
directors,  would  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director.  The  following  persons  shall 
not  be  considered  independent: 

(A)  a  director  who  is,  or  at  any  time 
during  the  past  three  years  was, 
employed  by  the  company  or  by  any 
parent  or  subsidiary  of  the  company; 

(B)  a  director  who  accepted  or  who 
has  a  family  member  who  accepted  any 
payments  from  the  company  or  any 
parent  or  subsidiary  of  the  company  in 
excess  of  $60,000  during  the  current  or 
any  of  the  past  three  fiscal  years,  other 
than  the  following: 

(i)  compensation  for  board  or  board 
committee  service: 

(ii)  payments  arising  solely  from 
investments  in  the  company’s  securities: 

(iii)  compensation  paid  to  a  family 
member  who  is  a  non-executive 
employee  of  the  company  or  a  parent  or 
subsidiary  of  the  company: 

(iv)  benefits  under  a  tax-qualified 
retirement  plan,  or  non-discretionary 
compensation;  or 

(v)  loans  permitted  under  Exchange 
Act  Section  13(k). 

Provided,  however,  that  audit 
committee  members  are  subject  to 
additional,  more  stringent  requirements 
under  Exchange  Act  Rule  lOA-3,  which 
requirements  are  incorporated  by 
reference  in  the  Exchange  rules 
pursuant  to^Rule  31.10(b). 

(C)  a  director  who  is  a  family  member 
of  an  individual  who  is,  or  at  any  time 
during  the  past  three  years  was, 
employed  by  the  company  or  by  any 
parent  or  subsidiary  of  the  company  as 
an  executive  officer; 

(D)  a  director  who  is,  or  has  a  family 
member  who  is,  a  partner  in,  or  a 
controlling  shareholder  or  an  executive 


6 17  CFR  240.10C-l(b)(l)(ii). 


officer  of,  any  organization  to  which  the 
company  made,  or  from  which  the 
company  received,  payments  for 
property  or  services  in  the  current  or 
any  of  the  past  three  fiscal  years  that 
exceed  5%  of  the  recipient’s 
consolidated  gross  revenues  for  that 
year,  or  $200,000,  whichever  is  more, 
other  than  the  following: 

(i)  payments  arising  solely  from 
investments  in  the  company’s  securities; 
or 

(ii)  payments  under  non-discretionary 
charitable  contribution  matching 
programs: 

(E)  a  director  of  the  listed  company 
who  is,  or  has  a  family  member  who  is, 
employed  as  an  executive  officer  of 
another  entity  where  at  any  time  during 
the  past  three  years  any  of  the  executive 
officers  of  the  listed  company  serve  on 
the  compensation  committee  of  such 
other  entity; 

(F)  a  director  who  is,  or  has  a  family 
member  who  is,  a  current  partner  of  the 
company’s  outside  auditor,  or  was  a 
partner  or  employee  of  the  company’s 
outside  auditor  who  worked  on  the 
company’s  audit  at  any  time  during  any 
of  the  past  three  years;  or 

(G)  in  the  case  of  an  investment 
company,  in  lieu  of  Rules 
31.10(h)(2)(A)-(F),  a  director  who  is  an 
“interested  person”  of  the  company  as 
defined  in  Section  2(a)(19)  of  the 
Investment  Company  Act  of  1940,  other 
than  in  his  or  her  capacity  as  a  member 
of  the  board  of  directors  or  any  board 
committee.^ 

The  Exchange  believes  that  the 
current  definition  of  “independent 
director”  meets  the  criteria  listed  for 
determining  independence 
requirements  under  the  New  Rule.  The 
requirements  that  a  director  is  not 
considered  “independent”  if  he  or  a 
family  member  has  accepted  any 
payments  from  the  company  or  any 
parent  or  subsidiary  of  the  company  in 
excess  of  $60,000  during  the  current  or 
any  of  the  past  three  fiscal  years,  other 
than  compensation  for  board  or 
committee  service,  payments  arising 
solely  from  investments  in  Ihe 
company’s  securities,  compensation 
paid  to  a  family  member  who  is  a  non¬ 
executive  employee  of  the  company  or 
a  parent  or  subsidiary  of  the  company, 
benefits  under  a  tax-qualified  retirement 
plan,  or  non-discretionary 
compensation,  or  loans  permitted  under 
Exchange  Act  Section  13(k) 
demonstrates  that  the  definition  of 
“independent”  considers  the  sources  of 
compensation  of  a  member  of  the 
compensation  committee. 


^  See  CBOE  Rule  31.10(h)(2). 
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The  Exchange  believes  that  the 
current  definition  of  “independent 
director”  meets  the  requirement  in  the 
New  Rule  that  the  Exchange’s  rules 
must  consider  whether  the  director  is 
affiliated  with  the  issuer  or  a  subsidiary 
or  affiliate  of  a  subsidiary  of  the  issuer. 
For  purposes  of  the  New  Rule,  an 
“affiliate”  of,  or  a  person  “affiliated” 
with,  a  specified  person,  is  a  person  that 
directly,  or  indirectly  through  one  or 
more  intermediaries,  controls,  or  is 
controlled  by,  or  is  under  common 
control  with,  the  person  specified.®  Rule 
31.10(h)(2)  states  that  a  director  is  not 
“independent”  if,  in  the  opinion  of  the 
issuer’s  board  of  directors,  the  person 
has  a  relationship  which  would 
interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director.  Any 
kind  of  affiliate  relationship,  under  the 
definition  provided  above,  could  be 
viewed  as  a  conflict  of  interest  that 
might  interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director. 
Therefore,  by  nature,  a  board  of 
directors  would  have  to  consider  any 
affiliate  relationship  in  coming  to  that 
manner  of  opinion.  As  such,  a  rule  that 
requires  a  board  of  directors  to  consider 
whether  a  director  has  a  relationship 
which  would  interfere  with  the  exercise 
of  independent  judgment  in  carrying  out 
the  responsibilities  of  a  director  in  order 
to  determine  whether  or  not  the  director 
is  “independent”  naturally  requires 
consideration  of  whether  the  director  is 
affiliated  with  the  issuer,  a  subsidiary  of 
the  issuer  or  an  affiliate  of  a  subsidiary 
of  the  issuer. 

The  New  Rule  states  that  any 
exchange  to  which  the  New  Rule 
applies  must  provide  issuers  an 
opportunity  to  cure  any  violations  of  the 
rules  that  such  exchange  may  put  in 
place  as  a  result  of  the  New  Rule.^  The 
New  Rule  further  states  that  an 
exchange’s  rule  regarding  the  curing  of 
violations  may  state  that  if  a  member  of 
a  compensation  committee  ceases  to  be 
an  “independent  director”  for  reasons 
outside  of  that  member’s  reasonable 
control,  that  person,  with  notice  by  the 
issuer  to  the  applicable  exchange,  may 
remain  a  compensation  committee 
member  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 
issuer  or  one  year  from  the  occurrence 


« 17  CFR  240.12b-2.  The  term  ‘'control” 
(including  the  terms  ‘‘controlling,"  ‘‘controlled  by” 
and  ‘‘under  common  control  with”)  means  the 
possession,  direct  or  indirect,  of  the  power  to  direct 
or  cause  the  direction  of  the  management  and 
policies  of  a  person,  whether  through  the 
ownership  of  voting  securities,  bv  contract,  or 
otherwise.  1 7  CFR  240.1 2b-2. 

«17  CFR  240.  lOC-1  (a)(3). 


of  the  event  that  caused  the  meniber  to 
no  longer  be  an  “independent  director”. 
As  such,  the  Exchange  proposes  to 
adopt  this  language  and  state  that  if  a 
member  of  a  compensation  committee 
ceases  to  be  an  “independent  director” 
for  reasons  outside  of  that  member’s 
reasonable  control,  that  person  may 
remain  a  compensation  committee 
member  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the  _ 
issuer  or  one  year  from  the  occurrence 
of  the  event  that  caused  the  member  to 
no  longer  be  an'  “independent  director”. 
The  Exchange  will  require  that  an  issuer 
relying  on  this  provision  must  provide 
notice  to  the  Exchange  immediately 
upon  learning  of  the  event  or 
circumstance  that  caused  the  member  to 
cease  to  be  an  “independent  director”. 

Rule  31.10(c)  currently  provides  an 
exception  to  the  independence 
requirement  for  compensation 
committee  members.  This  exception 
states  that,  notwithstanding  said  ‘ 
independence  requirements,  if  the 
compensation  committee  is  comprised 
of  at  least  three  members,  one  director, 
who  is  not  independent  as  defined  in 
Rule  31.10(h)(2)  and  is  not  a  current 
officer  or  employee  or  a  family  member 
of  an  officer  or  employee,  may  be 
appointed  to  the  compensation 
committee  if  the  board,  under 
exceptional  and  limited  circumstances, 
determines  that  such  individual’s 
membership  on  the  committee  is 
required  by  the  best  interests  of  the 
company  and  its  shareholders,  and  the 
board  discloses,  in  the  proxy  statement 
for  the  next  annual  meeting  subsequent 
to  such  determination  (or,  if  the  issuer 
does  not  file  a  proxy,  in  its  Form  10-K 
or  20-F),  the  nature  of  the  relationship 
and  the  reasons  for  the  determination.  A 
member  appointed  under  this  exception 
may  not  serve  longer  than  two  years.^® 
However,  the  New  Rule  includes  no 
such  exception  to  the  independence 
requirements.  The  Exchange  therefore 
proposes  to  delete  this  exception.  The 
Exchange  believes  that  independence  of 
compensation  committee  members  is 
important  to  ensure  that  there  exist  no 
undue  influences  in  the  compensation 
of  executive  officers.  Further,  in  these 
times  during  which  executive 
compensation  has  (understandably) 
fallen  under  some  scrutiny,  it  is 
important  to  provide  the  appearance  of 
a  transparent  and  not-unduly- 
influenced  process  to  determine 
executive  compensation,  and  an 
exception  that  allows  issuers  to  have 
non-independent  directors  influence 


'“SeeCBOE  Rule  31.10(c)(3). 


compensation  can  have  a  damaging 
impact  on  the  markets. 

Currently,  Rule  31.10(c)  states  that  the 
chief  executive  officer  of  an  issuer  may 
not  be  present  during  voting  or 
deliberations  regarding  his  salary.  CBOE 
proposes  to  extend  this  clause  to  all 
executive  officers  and  state  that  the 
executive  officer  for  whom 
compensation  is,being  determined  may 
not  be  present  during  voting  or 
deliberations  regarding  compensation  of 
that  executive  officer.  The  Exchange 
believes  that  this  extension  is 
appropriate  and  will  further  prevent  any 
executive  officer  for  whom 
compensation  is  being  determined  from 
having  undue  or  inappropriate 
influence  on  his  compensation. 

The  New  Rule  exempts  from  the 
independence  requirements  limited 
partnerships,  companies  in  bankruptcy 
proceedings,  open-end  management 
investment  companies  registered  under 
the  Investment  (Company  Act  of  1940, 
and  any  foreign  private  issuer  that 
discloses  in  its  annual  report  the 
reasons  that  the  foreign  private  issuer 
does  not  have  an  independent 
compensation  committee.^  i  The 
Exchange  thereby  proposes  to 
incorporate  those  exemptions  into 
proposed  Rule  31.10(f)(6)  by  reference 
by  stating  that  the  categories  of  issuers 
listed  in  §  240.10C-l(b)(l)(iii)(A)  of  the 
Securities  Exchange  Act  of  1934  [sic]  are 
also  exempl  from  the  requirements  Rule 
31.10(c)(2)  (which  discusses 
independence  of  directors  on  an  issuer’s 
compensation  committee).  These 
categories  of  issuers  are  still  subject  to 
all  other  requirements  regarding 
executive  compensation  (unless 
otherwise  noted). 

■  Rule  31.10(f)  currently  exempts  a 
number  of  other  categories  of  issuers 
from  the  executive  compensation 
requirements  of  Rule  31.10(c).  These 
types  of  issuers  are  controlled 
companies,  registered  management 
investment  companies  (which  are 
similar  to  open-end  management 
investment  companies),  and  asset- 
backed  issuers  and  other  passive 
issuers,  cooperatives. ^2  The  Exchange 

determined  to  exempt  these  categories 
of  issuers  from  executive  compensation 
requirements  of  Rule  31.10(c)  due  to 
their  various  unique  attributes.^®  While 
the  New  Rule  changes  some  of  the 
executive  compensation  requirements. 
The  Exchange  believes  that  these 
categories  of  issues  [sic]  should  still  be 


”  17  CFR  240.10C-l(b)(lKiii). 

*2  See  CBOE  Rule  31.10(f)(l)-(4). 

See  Securities  Exchange  Act  Release  No.  49995 
(July  9,  2004),  69  FR  42476  (July  15,  2004)  (SR- 
CBOE-2004-028). 
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exempt  from  all  executive  compensation 
requirements  in  Rule  31.10(c)  generally. 
To  the  extent  that  the  above-referenced 
proposed  Rule  31.10(f)(6)’s  exemption 
of  open-end  management  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  from 
the  compensation  committee  director 
independence  requirements  of  Rule 
31.10(c)(2)  conflicts  with  the  more 
general  already-existing  exemption  of 
registered  management  investment 
companies  from  the  requirements  of 
Rule  31.10(c),  the  more  general 
exemption  of  registered  management 
investment  companies  from  the 
requirements  of  Rule  31.10(c)  shall  be 
controlling.  As  such,  Rule  31.10(f)(2) 
shall  be  amended  to  state  that  the 
exemption  of  management  investment 
companies  from  the  requirements  of 
Rule  31.10(c)  shall  be  controlling  over 
any  other  potentially-conflicting 
exemptions  that  may  arise  under  Rule 
31.10(f)(6). 

The  New  Rule  also  discusses  the 
retention  of  compensation  consultants, 
independent  legal  counsel  and  other 
compensation  advisers  to  assist  the 
compensation  committee  of  an  issuer  in 
determining  compensation  for 
executives.^**  Rule  31.10  currently  does 
not  speak  to  this  issue.  Therefore,  the 
Exchange  proposes  to  adopt  the 
provisions  of  the  New  Rule  regarding 
this  issue  in  a  substantively  identical 
manner  to  that  in  the  New  Rule  in  new 
Interpretation  and  Policy  .11  to  Rule 
31.10.  This  new  Interpretation  and 
Policy  would  state  that  the 
compensation  committee  of  an  issuer,  in 
its  capacity  as  a  committee  of  the  board 
of  directors,  may,  in  its  sole  discretion, 
retain  or  obtain- the  advice  of  a 
compensation  consultant,  independent 
legal  counsel  or  other  adviser.  The 
compensation  committee  shall  be 
directly  responsible  for  the 
appointment,  compensation  and 
oversight  of  the  work  of  any 
compensation  consultant,  independent 
legal  counsel  and  other  adviser  retained 
by  the  compensation  committee. 
Nothing  in  this  Interpretation  and 
Policy  .11  to  Rule  31.10  shall  be 
construed  to  require  the  compensation 
committee  to  implement  or  act 
consistently  with  the  advice  or 
recommendations  of  the  compensation 
consultant,  independent  legal  counsel 
or  other  adviser  to  the  compensation 
committee,  or  to  affect  the  ability  or  ' 
obligation  of  a  compensation  committee 
to  exercise  its  own  judgment  in 
fulfillment  of  the  duties  of  the 
compensation  committee. 


17  CFR  240.10C-l(b)(2). 


Under  this  new  Interpretation  and 
Policy  .11  to  Rule  31.10,  each  listed 
issuer  must  provide  for  appropriate 
funding,  as  determined  by  the 
compensation  committee,  in  its  capacity 
as  a  committee  of  the  board  of  directors, 
for  payment  of  reasonable  compensation 
to  a  compensation  consultant, 
independent  legal  counsel  or  any  other 
adviser  retained  by  the  compensation 
committee. 

Under  this  new  Interpretation  and 
Policy  .11  to  Rule  31.10,  the 
compensation  committee  of  a  listed 
issuer  may  select  a  compensation 
consultant,  legal  counsel  or  other 
adviser  to  the  compensation  committee 
only  after  taking  into  consideration  the 
following  factors:  (1)  The  provision  of 
other  services  to  the  issuer  by  the 
person  that  employs  the  compensation 
consultant,  legal  counsel  or  other 
adviser,  (2)  the  amount  of  fees  received 
from  the  issuer  by  the  person  that 
employs  the  compensation  consultant, 
legal  counsel  or  other  adviser,  as  a 
percentage  of  the  total  revenue  of  the 
person  that  employs  the  compensation 
consultant,  legal  counsel  or  other 
adviser,  (3)  the  policies  and  procedures 
of  the  person  that  employs  the 
compensation  consultant,  legal  counsel 
or  other  adviser  that  are  designed  to 
prevent  conflicts  of  interest,  (4)  any 
business  or  personal  relationship  of  the 
compensation  consultant,  legal  gounsel 
or  other  adviser  with  a  member  of  the 
compensation  committee,  (5)  any  stock 
of  the  issuer  owned  by  the 
compensation  consultant,  legal  counsel 
or  other  adviser,  and  (6)  any  business  or 
personal  relationship  of  the 
compensation  consultant,  legal  counsel, 
other  adviser  or  the  person  employing 
the  adviser  with  an  executive  office  of 
the  issuer.  A  compensation  committee 
must  consider  these  factors  with  respect 
to  any  compensation  consultant,  legal 
counsel  or  other  advisor  that  provides 
advice  to  the  compensation  committee 
(other  than  in-house  legal  counsel). 

The  requirements  of  this 
Interpretation  and  Policy  .11  to  Rule 
31.10  shall'not  apply  to  (1)  any 
controlled  company  or  to  any  smaller 
reporting  company,  (2)  the  listing  of  a 
security  futures  product  cleared  by  a 
clearing  agency  that  is  registered 
pursuant  to  section  17A  of  the  Act  (15 
U.S.C.  78q-l)  or  that  is  exempt  from  the 
registration  requirements  of  section 
l7A(b)(7)(A)  (15  U.S.C.  78q-l (b)(7)(A)), 
or  (3)  the  listing  of  a  standardized 
option,  as  defined  in  §  240.9b-l(a)(4), 
issued  by  a  clearing  agency  that  is 
registered  pursuant  to  section  17A  of  the 
Act  (15  U.S.C.  78q-l).  These 
exemptions  comply  with  those  stated  in 


the  New  Rule.*^  To  be  clear,  small 
reporting  companies  are  still  subject  to 
other  corporate  governance  rules,  as 
applicable 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  and,  in  particular,  the 
requirements  of  Section  6(b)  of  the 
Act.*^  Specifically,  the  Exchange 
believes  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  to  remove  impediments  to  and  to 
perfect  the  mechanism  for  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  changes  will  protect  investors 
by  ensuring  independent  and  well- 
informed  determination  of  executive 
compensation.  In  addition,  the 
Exchange  believes  that  the  proposed 
changes  bring  the  Exchange  into 
compliance  with  the  requirements 
described  in  the  New  Rule. 

The  Exchange  further  believes  that  the 
proposed  changes  are  consistent  with 
the  New  Rule.  Further,  these  proposed 
changes,  in  ensuring  independent 
determination  of  executive 
compensation,  will  also  improve 
investor  confidence  regarding  executive 
compensation.  This  improved  investor 
confidence  will  perfect  the  mechanism 
for  a  free  and  open  market  and  a 
national  market  system. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  neither  solicited  nor 
received  comments  on  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


’5 17  CFR  240.10C-l(b){5). 
>6  15  U.S.C.  78s(b)(l). 

15  U.S.C.  78f(b). 

>8  15  U.S.C.  78f(b)(5). 
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Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  or  disapprove 
such  proposed  rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://vvw’w.sec.gov/ 
rules/sro.shtml):  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
CBOE-201 2-094  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington;  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-2 01 2-094.  This  file 
number  should  be  included  on  the  • 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chemge  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission'and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 


submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-CBOE- 
2012-094,  and  should  be  submitted  on 
or  before  November  5,  2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.*® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2012-25283  Filed  10-12-12;  8:45  am] 
BILLING  CODE  8ei1-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68016;  File  No.  SR-ICC- 
2012-14] 

Self-Regulatory  Organizations;  ICE 
Clear  Credit  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Ruie  Change  Reiating  to  Schedule  502 
of  the  ICC  Rules 

October  9,  2012. 

Pursuant  to  Section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),*  notice  is  hereby  given  that  on 
September  24,  2012,  ICE  Clear  Credit 
LLC  (“ICC”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  described  in  Items  I,  II  and  III, 
below,  which  Items  have  been  prepared 
primarily  by  ICC.  ICC  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  ^  of  the 
Act  and  Rule  19b-4(f)(4)(i)  ^  thereunder, 
so  that  the  rule  change  was  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  update  the  Contract 
Reference  Obligation  International 
Securities  Identification  Numbers 
(“Contract  Reference  Obligation  ISINs”) 
and  entity  names  in  Schedule.  502  of  the 
ICC  Rules  in  order  to  reflect  the  changes 
to  the  industry  standard  Contract 
Reference  Obligation  ISINs  and  entity 
names  for  one  single  name  credit  default 
swap  contract  that  ICC  currently  clears 
(the  Sara  Lee  Corporation),  which  will 
undergo  a  succession  event  on 
September  17,  2012.  As  a  result  of  the 
Sara  Lee  Corporation’s  succession  event, 
ICC  will  clear  two  single  names  (The 


*»  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78s(b)(3)(A). 

3  17  CFR  240.19b-4(f)(4)(i). 


Hillshire  Brands  Company  and  DE  US, 
Inc.). 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  ICC 
included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
and  comments  may  be  examined  at  the 
places  specified  in  Item  IV  below.  ICC 
has  prepared  summaries,  set  forth  in 
sections  A,  B,  and  C,  below,  of  the  most 
significant  aspects  of  these  statements.'* 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rulp  change  would 
amend  Schedule  502  of  the  ICC  Rules, 
which  lists  all  the  Contract  Reference 
Obligation  ISINs  and  entity  names  of  all 
'single  name  credit  default  swaps 
contracts  that  ICC  clears.  This 
amendment  will  update  Schedule  502  to 
account  for  the  Sara  Lee  Corporation’s 
September  17,  2012  succession  event. 
Specifically,  the  amendment  will 
remove  Schedule  502 ’s  listing  of  the 
credit  default  swap  contract  that  ICC 
currently  clears  for  the  Sara  Lee 
Corporation,  and  replace  it  with  listings 
for  the  credit  default  swap  contracts  of 
the  Sara  Lee  Corporation’s  successor 
companies.  The  Hillshire  Brands 
Company  and  DE  US,  Inc.  This  update 
does  not  require  any  changes  to  the 
body  of  the  ICC  Rules.  Also,  the  update 
does  not  require  any  changes  to  the  ICC 
risk  management  framework. 

Section  17A(b)(3)(F)  s  of  the  Act 
requires,  among  other  things,  that  the 
rules  of  a  clearing  agency  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and,  to  the  extent 
applicable,  derivative  agreements, 
contracts  and  transactions.  ICC  believes 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  ICC,  in 
particular  Section  17A(b)(3)(F),  because 
the  change  will  facilitate  the  prompt 
and  accurate  clearance  and  settlement  of 
sdfcurities  transactions,  and  will  assure 
the  safeguarding  of  securities  and  funds 
associated  with  securities  transactions 


■•The  Commission  has  modified  the  text  of  the 
summaries  provided  by  ICC. 

3  15  U.S.C.  78q-l(b)(3)(F). 
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that  are  in  the  custody  or  control  of  ICC, 
or  for  which  it  is  responsible. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

ICC  does  not  believe  that  the 
proposed  rule  change  would  have  any 
impact,  or  impose  any  burden,  on 
competition. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

.ICC  has  not  solicited  written 
comments  regarding  the  proposed 
change.  ICC  will  notify  the  Commission 
of  any  written  comments  received  by 
ICC. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  ®  of  the  Act  and  Rule  19b- 
4(f)(4)(i)  7  thereunder  because  it  effects  a 
change  in  one  of  ICC’s  existing  services 
without  significantly  affecting  the 
safeguarding  of  securities  or  funds  in 
the  custody  or  control  of  ICC,  or  for 
which  it  is  responsible,  and  without 
significantly  affecting  the  respective 
rights  or  obligations  of  ICC  or  persons 
using  its  services.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  fo^the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act.®^ 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
changes  are  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

•  Electronic  comments  may  be 
submitted  by  using  the  Commission’s  • 
Internet  comment  form  [http:// 
www.sec.gov/rules/sro.shtml),  or  by 
sending  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
No.  SR-lCC-2012-14  on  the  subject 
line. 

•  Paper  comments  should  be  sent  in 
triplicate  to  Elizabeth  M.  Murphy, 
Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washingtori,  DC  20549-0609. 


8  15U.S.C.  78s(b)(3)(A). 
^17  CFR  240.19b-4(f)(4){i). 
8  15U.S.C.  78s(b)(3)(C). 


All  submissions  should  refer  to  File 
Number  SR-ICC-2012-14.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method  of  submission.  The 
Commission  will  post  all  comments  on 
the  Conunission’s  Internet  Web  site 
[http  ://www.  sec. gov /ru  les/sro  .shtml). 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  ICC,  and  on  ICC’s  Web  site  at: 
https://www.theice.com/publicdocs/ 
regula  toryjilings/ 
lCEClearCredit_091212a.pdf. 

All  comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly. 

All  submissions  should  refer  to  File 
Number  SR-ICC-2012-14  and  should 
be  submitted  on  or  before  November  5, 
2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Kevin  M.  O’Neill,  ‘ 

Deputy  Secretary. 

(FR  Doc.  2012-25282  Filed  10-12-12;  8:45  am] 
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NASDAQ-2012-109] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  of  Proposed  Rule  Change  To 
Modify  the  Listing  Rules  for 
Compensation  Committees  To  Comply 
With  Rule  IOC-1  Under  the  Exchange 
Act  and  Make  Other  Related  Changes 

October  9,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


8  17  CFR  200.30-3(a)(12). 


(“Exchcmge  Act”),^  and  Rule  19b— 4 
thereunder,^  notice  is  hereby  given  that 
on  September  25,  2012,  The  NASDAQ 
Stock  Market  LLC  (“Nasdaq”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify  the  listing 
rules  for  compensation  committees  to 
comply  with  Rule  lOC-1  under  the 
Exchange  Act  and  make  other  related 
changes.  The  text  of  the  proposed  rule 
change  is  available  on  Nasdaq’s  Web 
site  at  http://nasdaq.cchwallstreet.com, 
at  Nasdaq’s  principal  office,  and  at  the 
Commission’s  Public  Reference  Room. 

Nasdaq  will  implement  the  proposed 
rule  upon  approval.  Proposed  Nasdaq 
Listing  Rule  5605(d)(3),  which  requires 
compensation  committees  to  have  the 
specific  responsibilities  and  authority 
necessary  to  comply  with  Rule  lOC- 
1(b)(2),  (3)  and  (4)(i)-(vi)  under  the 
Exchange  Act,  shall  be  effective 
immediately.^  To  the  extent  a  Company 
does  not  have  a  compensation 
committee,  the  provisions  of  this  rule 
shall  apply  to  the  Independent  Directors 
who  determine,  or  recommend  to  the 
board  for  determination,  the 
compensation  of  the  chief  executive 
officer  and  all  other  Executive  Officers 
of  the  Company. 

Companies  must  comply  with  the 
remaining  provisions  of  the  amended 
listing  rules  by  the  earlier  of:  (1)  Their 
second  annual  meeting  held  after  the  . 
date  of  approval  of  this  proposal;  or  (2) 
December  31,  2014.  Until  a  Company  is 
required  to  comply  with  the  amended 
listed  rules,  it  must  continue  to  comply 
with  Nasdaq’s  existing  listing  rules. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-4. 

2  The  Commission  notes  that  this  portion  of  the 
proposed  rule,  proposed  Nasdaq  Listing  Rule 
5605(d)(3),  will  he  effective  upon  approval  hy  the 
Commission. 
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in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010  (the  “Dodd-Frank  Act”) 
added  Section  IOC  to  the  Exchange 
Act.®  Section  lOC  required  the 
Commission  to  direct  the  national 
securities  exchanges,  including  Nasdaq, 
and  national  securities  associations  to 
prohibit  the  listing  of  any  equity 
security  of  an  issuer,  with  certain 
exemptions,  that  does  not  comply  with 
Section  lOC’s  requirements  relating  to 
compensation  committees  and  advisers. 
To  effect  this  requirement,  the 
Commission  has  adopted  Rule  lOC-1 
underthe  Exchange  Act,  which  became 
effective  on  July  27,  2012.  Rule  lOC-1 
requires  each  national  securities 
exchange  and  national  securities 
association  to  provide  to  the 
Commission,  no  later  than  September 
25,  2012,  proposed  rules  or  rule 
amendments  that  comply  with  the 
requirements  of  Rule  lOC-1.® 

Rule  lOC-1  generally  requires  that; 

•  Each  meniber  of  tbe  compensation 
committee  of  a  listed  issuer  must  be  an 
independent  member  of  the  board  of 
directors; 

•  in  determining  independence 
requirements  for  compensation 
committee  members,  exchanges  must 
consider  relevant  factors,  including,  but 
not  limited  to- 

•  The  source  of  compensation  of  a 
member,  including  any  consulting, 
advisoiy'  or  other  compensatory  fee  paid 
by  the  issuer  to  such  member;  and 

•  whether  the  member  is  affiliated 
with  the  issuer,  a  subsidiary  of  the 
issuer  or  an  affiliate  of  a  subsidiary  of 
the  issuer; 

•  the  compensation  committee  must 
have  the  authority  to  retain  or  obtain  the 
advice  of  a  compensation  consultant, 
independent  legal  counsel  or  other 
compensation  adviser; 

•  the  listed  issuer  must  provide  for 
appropriate  funding,  as  determined  by 
the  compensation  committee,  for 
payment  of  reasonable  compensation  to 
such  compensation  advisers; 

•  the  compensation  committee  may 
select  such  compensation  advisers  only 
after  taking  into  consideration  six 


♦Public  Law  111-203, 124  Stat.  1376  (2010). 
*  15  U.S.C.  78j-3. 

»Ses  17  CFR  240.10C-l(a)(4)(i). 


independence  factors  that  are 
enumerated  in  Rule  lOC-1,  as  well  as 
any  other  factors  identified  by  an 
exchange;  and 

•  certain  categories  of  issuers, 
including,  but  not  limited  to,  controlled 
companies  and  smaller  reporting 
companies,  are  generally  exempt  from 
all  of  Rule  lOC-1,  while  other  categories 
of  issuers,  including,  but  not  limited  to, 
foreign  private  issuers  that  provide 
certain  disclosures,  are  specifically 
exempt  from  the  requirement  to  have  a 
fully  independent  compensation 
committee. 

General  Overview  of  Nasdaq’s  Proposals 

Nasdaq  is  proposing  to  modify  its 
compensation-related  listing  rules,  as 
required  by  Rule  lOC-1.  Generally, 
Nasdaq’s  proposals  provide  that: 

•  Companies  ^  must  have  a 
compensation  committee  consisting  of 
at  least  two  members,  each  of  whom 
must  be  an  Independent  Director  ®  as 
defined  under  Nasdaq’s  current  listing 
rules; 

•  compensation  committee  members 
must  not  accept  directly  or  indirectly 
any  consulting,  advisory  or  other 
compensatory  fee,  other  than  for  board 
service,  from  a  Company  or  any 
subsidiary  thereof; 

•  in  determining  whether  a  director  is 
eligible  to  serve  on  a  compensation 
committee,  a  Company’s  board  must 
consider  whether  the  director  is 
affiliated  with  the  Company,  a 
subsidiaiy-  of  the  Company  or  an 
affiliate  of  a  subsidiciry  of  the  Company 
to  determine  whether  such  affiliation 
would  impair  the  director’s  judgment  as 
a  member  of  the  compensation 
committee; 

•  Companies  may  continue  to  rely  on 
Nasdaq’s  existing  exception  that  allows 
certain  non-independent  Directors  to 
serve  on  a  compensation  committee 
under  exceptional  and  limited 
circumstances; 

•  if  a  Company  fails  to  comply  with 
the  compensation  committee 
composition  requirements  in  certain 
circumstances,  it  may  rely  on  a  cure 
period; 

•  Companies  must  adopt  a  formal, 
written  compensation  committee  charter 


^  "Company”  means  “the  issuer  of  a  security 
listed  or  applying  to  list  on  Nasdaq.”  Nasdaq 
Listing  Rule  5005(a)(6). 

“For  a  discussion  of  the  definition  of  the  term 
“Independent  Director,”  see  the  section  entitled 
“Compensation  Committee  Composition — General 
Independence  Definition”  below.  Notwithstanding 
any  of  the  proposed  changes,  and  consistent  with 
Nasdaq’s  existing  listing  rules,  a  Company’s  board 
has  the  responsibility  to  make  an  affirmative 
determination  that  no  Independent  Director  has  a 
relationship  that,  in  the  opinion  of  the  board,  would 
interfere  with  the  exercise  of  independent  judgment 
in  carrying  out  the  responsibilities  of  a  director. 


that  must  specify  the  compensation 
committee  responsibilities  and  authority 
in  Rule  lOC-1  relating  to  the:  (i) 
Authority  to  retain  compensation 
consultants,  independent  legal  counsel 
and  other  compensation  advisers;  (ii) 
authority  to  fund  such  advisers;  and  (iii) 
responsibility  to  consider  certain 
independence  factors  before  selecting 
such  advisers,  other  than  in-house  legal 
counsel; 

•  Companies  must  review  and 
reassess  the  adequacy  of  the 
compensation  committee  charter  on  an 
annual  basis; 

•  Nasdaq’s  existing  exemptions  from, 
and  phase-in  schedules  for,  the 
compensation-related  listing  rules 
remain  generally  unchanged;  and 

•  Smaller  Reporting  Companies  ^ 
must  have  a  compensation  committee 
comprised  of  at  least  two  Independent 
Directors  and  a  formal  written 
compensation  committee  charter  or 
board  resolution  that  specifies  the 
committee’s  responsibilities  and 
authority,  but  such  Companies  are  not 
required  to  adhere  to  the  compensation 
committee  eligibility  requirements 
relating  to  compensatory  fees  and 
affiliation,  or  the  requirements  relating 
to  compensation  consultants, 
independent  legal  counsel  and  other 
compensation  advisers  that  Nasdaq  is 
proposing  to  adopt  under  Rule  lOC-1, 

Rule  lOC-1  requires  Nasdaq  to 
include  in  its  submission;  (i)  A  review 
of  whether  and  how  its  existing  or 
proposed  listing  rules  satisfy  the 
requirements  of  Rule  lOC-1;  (ii)  a 
discussion  of  the  consideration  of 
factors  relevant  to  corffpensation 
committee  independence  conducted  by 
Nasdaq;  and  (iii)  the  definition  of 
independence  applicable  to 
compensation  committee  members  that 
Nasdaq  proposes  to  adopt  or  retain  in 
light  of  such  review,^°  Nasdaq’s 
proposals  and  its  underlying  analysis 
are  discussed  in  depth  below. 

Requirement  To  Have  a  Compensation 
Committee 

Nasdaq’s  current  listing  rules  require 
that  compensation  of  the  chief  executive 
officer  and  all  other  Executive 
Officers  of  a  Company  must  be 
determined,  or  recommended  to  the 
board  for  determination,  either  by:  (i)  A 
compensation  committee  comprised 
solely  of  Independent  Directors;  or  (ii) 
Independent  Directors  constituting  a 
majority  of  the  board’s  Independent 


"  Smaller  Reporting  Company  is  defined  in  Rule 
12b-2  under  the  Exchange  Act. 

'“See  17  CFR  240.10C-l(a)(4)(i). 

"  “Executive  Officer”  is  defined  as  an  officer 
“covered  in  Rule  16a-l(f)  under  the  [Exchange] 
Act.”  Nasdaq  Listing  Rule  5605(a)(1). 
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Directors  in  a  vote  in  which  only 
Independent  Directors  participate  (the 

“Alternative”). 

Although  it  was  not  required  to  do  so 
by  Rule  lOC-l,^^  Nasdaq  considered 
whether  the  Alternative  remains 
appropriate  given  the  heightened 
importance  of  compensation  decisions 
in  today’s  corporate  governance 
environment.  Since  responsibility  for 
executive  compensation  decisions  is 
one  of  the  most  important 
responsibilities  entrusted  to  a  board  of 
directors,  Nasdaq  believes  that  there  are 
benefits  from  a  board  having  a  standing 
committee  dedicated  solely  to  oversight 
of  executive  compensation.  Specifically, 
directors  on  a  standing  compensation 
committee  may  develop  expertise  in  a 
Company’s  executive  compensation 
program  in  the  same  way  that  directors 
on  a  standing  audit  committee  develop 
expertise  in  a  Company’s  accounting 
and  financial  reporting  processes.  In 
addition,  a  formal  committee  structure 
may  help  promote  accountability  to 
stockholders  for  executive 
compensation  decisions. 

Nasdaq  also  considered  whether 
eliminating  the  Alternative  would  pose 
an  undue  hardship  on  Nasdaq-listed 
Companies.  Only  a  small  number  of 
Companies  rely  on  the  Alternative,^'* 
and  since  the  Alternative  requires 
certain  executive  compensation 
decisions  to  be  determined,  or 
recommended  to  the  board  for 
determination,  by  a  majority  of  the 
board’s  Independent  Directors,  these 
Companies  already  have  some  directors 
who  focus  on  executive  compensation. 
In  addition,  Nasdaq  would  allow  a 
transition  period  for  these  Companies  to 
implement  a  standing  compensation 
committee.  As  a  result,  Nasdaq  does  not 
believe  that  eliminating  the  Alternative 
would  be  unduly  burdensome  to 
Companies. 

As  a  result,  Nasdaq  proposes  to 
eliminate  the  Alternative  and  require 
Nasdaq-listed  Companies  to  have  a 
standing  compensation  committee  with 
the  responsibility  for  determining,  or 
recommending  to  the  full  board  for 
determination,  the  compensation  of  the 
chief  executive  offi  cer  and  all  other 
Executive  Officers  of  the  Company. 


See  Nasdaq  Listing  Rules  5605(d)(1)  and  (2). 

See  Securities  Exchange  Act  Release  No.  67220 
(June  20,  2012),  77  FR  38422,  38425  (June  27,  2012) 
(the  “Adopting  Release”)  (stating  that  “[t]he  final 
rule  will  not  require  a  listed  issuer  to  have  a 
compensation  committee  or  a  committee  that 
performs  functions  typically  assigned  to  a 
compensation  committee.”) 

As  of  June  30,  201 2,  only  25  of  2,636  Nasdaq- 
listed  Companies  relied  on  the  Alternative  in  lieu 
of  having  a  standing  compensation  committee. 


Compensation  Committee  Size 

Nasdaq’s  current  listing  rules  do  not 
impose  size  requirements  on  any  board 
committees,  other  than  the  audit 
committee,  which  must  consist  of  at 
least  three  members. *5  As  a  result,  it  is 
possible  to  have  a  compensation 
committee  comprised  of  only  one 
member  under  Nasdaq’s  current  listing 
rules. 

Although  it  was  not  required  to  do  so 
by  Rule  lOC-1,  Nasdaq  considered 
whether  it  is  appropriate  to  impose  a 
minimum  size  requirement  on  a 
compensation  committee.  Given  the 
importance  of  compensation  decisions 
to  stockholders, .Nasdaq  believes  that  it 
is  appropriate  to  have  more  than  one 
director  responsible  for  these  decisions 
and  that  therefore,  a  compensation 
committee  should  consist  of  at  least  two 
members.  Nasdaq  then  considered 
whether  to  require  compensation 
committees  to  adhere  to  the  same  size 
requirement  as  audit  committees  and 
have  a  minimum  of  three  members. 
However,  Nasdaq  was  concerned  that  it 
might  be  difficult  for  Companies, 
especially  smaller  Companies,  to 
comply  with  a  requirement  to  have  a 
three-member  compensation  committee, 
in  addition  to  a  three-member  audit 
committee. 

Nasdaq  also  considered  whether 
imposing  a  minimum  size  requirement 
on  a  compensation  committee  would  be 
unduly  burdensome  to  Nasdaq-listed 
Companies,  especially  in  combination 
with  the  proposal  to  eliminate  the 
Alternative,  as  discussed  above.  Since 
only  a  small  number  of  Companies 
currently  have  a  compensation 
committee  of  one  niember  and  Nasdaq 
would  allow  a  transition  period  to  add 
an  additional  member,  Nasdaq  does  not 
believe  that  requiring  a  compensation 
committee  to  consist  of  at  least  two 
members  would  be  an  undue  hardship 
for  Nasdaq-listed  Companies.*® 

As  a  result,  Nasdaq  proposes  to 
require  a  compensation  committee  of  a 
Company  to  consist  of  at  least  two 
members  of  the  board  of  directors. 

Compensation  Committee 
Composition — General  Independence 
Definition 

Nasdaq’s  current  listing  rules  require 
a  compensation  committee  to  be 
comprised  solely  of  Independent 
Directors,  as  defined  in  Nasdaq  Listing 
Rule  5605(a)(2). This  definition 
includes  a  two-part  test  for 


See  Nasdaq  Listing  Rule  5605(c)(2)(A). 

As  of  June  30,  2012,  only  26  of  2,636  Nasdaq- 
listed  Companies  had  a  compensation  committee  of 
only  one  member. 

See  Nasdaq  Listing  Rules  5605(d)(1)  and  (2). 


independence.  First,  there  are  certain 
categories  of  directors  who  cannot  be 
considered  independent,  including: 

•  A  director  who  is  an  Executive 
Officer  or  employee  of  the  Company; 

•  a  director  who  is,  or  at  any  time 
during  the  past  three  years  was, 
employed  by  the  Company; 

•  A  director  who  accepted  or  who  has 
a  Family  Member  who  accepted  any 
compensation  from  the  Company  in 
excess  of  $120,000  during  any  period  of 
twelve  consecutive  months  within  the 
three  years  preceding  the  determination 
of  independence; 

•  A  director  who  is  d  Family  Member 
of  an  individual  who  is,  or  at  any  time 
during  the  past  three  years  was, 
employed  by  the  (Company  as  an 
Executive  Officer;  22 

•  A  director  who  is,  or  has  a  Family 
Member  who  is,  a  partner  in,  or  a 
controlling  Shareholder's  or  an 
Executive  Officer  of,  any  organization  to 
which  the  Company  made,  or  from 
which  the  Company  received,  payments 
for  property  or  services  in  the  current  or 
any  of  the  past  three  fiscal  years  that 
exceed  5%  of  the  recipient’s 
consolidated  gross  revenues  for  that 
year,  or  $200,000,  whichever  is  more;  2“* 

•  A  director  of  the  Company  who  is, 
or  has  a  Family  Member  who  is, 
employed  as  an  Executive  Officer  of 
another  entity  where  at  any  time  during 
the  past  three  years  any  of  the  Executive 
Officers  of  the  Company  serve  on  the 


See  Nasdaq  Listing  Rule  5605(a)(2).  The  rule’s 
reference  to  the  term  “Company”  includes  any 
parent  or  subsidiary  of  the  Company.  The  term 
“parent  or  subsidiary”  is  intended  to  cover  entities 
the  Company  controls  and  consolidates  with  the 
Company’s  financial  statements  as  filed  with  the 
Commission  (but  not  if  the  Company  reflects  such 
entity  solely  as  an  investment  in  its  financial 
statements).  See  IM-5605. 

See  Nasdaq  Listing  Rule  5605(a)(2)(A). 

“Family  Member”  is  defined  as  “a  person’s 
spouse,  parents,  children  and  siblings,  whether  by 
blood,  marriage  or  adoption,  or  anyone  residing  in 
such  person’s  home.”  Nasdaq  Listing  Rule 
5605(a)(2). 

21  See  Nasdaq  Listing  Rule  5605(a)(2)(B).  This 
prohibition  includes  exceptions  for:  (i) 
Comp>ensation  for  board  or  board  committee 
service;  (ii)  compensation  paid  to  a  Family  Member 
who  is  an  employee  (other  than  an  Executive 
Officer)  of  the  Company;  or  (iii)  benefits  under  a 
tax -qualified  retirement  plan,  or  non-discretionary 
compensation. 

See  Nasdaq  Listing  Rule  5605(a)(2)(C). 

23  “Shareholder”  is  defined  as  “a  record  or 
beneficial  owner  of  a  security  listed  or  applying  to 
list.  For  purposes  of  [Nasdaq’s  Listing  Rules],  the 
term  ‘Shareholder’  includes,  for  example,  a  limited 
partner,  the  owner  of  a  depository  receipt,  or  unit.” 
Nasdaq  Listing  Rule  5005(a)(38). 

2'*  See  Nasdaq  Listing  Rule  5605(a)(2)(D).  This 
prohibition  includes  exceptions  for  payments:  (i) 
Arising  solely  from  investments  in  the  Company’s 
securities;  or  (ii)  under  non-discretionary  charitable 
contribution  matching  programs. 
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compensation  committee  of  such  other 
entity;  or 

•  a  director  who  is,  or  has  a  Family 
Member  who  is,  a  current  partner  of  the 
Company’s  outside  auditor,  or  was  a 
partner  or  employee  of  the  Company’s 
outside  auditor  who  worked  on  the 
Company’s  audit  at  any  time  during  any 
of  the  past  three  years.^® 

Second,  a  Company’s  board  of 
directors  must  make  an  affirmative 
determination  that  each  Independent 
Director  has  no  relationship  that,  in  the 
opinion  of  the  board,  would  interfere 
with  the  exercise  of  independent 
judgment  in  carrying  out  the 
responsibilities  of  a  director.^^ 

Nasdaq  proposes  to  continue 
unchanged  its  existing  requirement  that 
a  compensation  committee  be' 
comprised  solely  of  Independent 
Directors,  as  defined  in  Nasdaq  Listing 
Rule  5605(a)(2). 

Compensation  Committee 
Composition — Compensatory  Fees 

Rule  lOC-1  requires  that  in 
determining  the  independence 
requirements  for  compensation 
committee  members,  Nasdaq  must 
consider  relevant  factors,  including,  but 
not  limited  to,  the  source  of 
compensation  of  a  member,  including 
any  consulting,  advisory  or  other 
compensatory  fee  paid  by  the  issuer  to 
the  member.28  In  considering  this 
particular  factor,  Nasdaq  reviewed  its 
current  listing  rules  relating  to 
compensatory  fees.  As  outlined  above, 
Nasdaq’s  current  listing  rules  require 
compensation  committee  members  to  be 
Independent  Directors.  Independent 
Director  is  defined  to  exclude  any 
director  who:  (i)  Accepted  any 
compensation  from  the  Company  in 
excess  of  $120,000  during  any  period  of 
twelve  consecutive  months  within  the 
prior  three  years;  or  (ii)  is  a  partner  in, 
or  a  controlling  Shareholder  or  an 
Executive  Officer  of,  any  organization  to 
which  the  Company  made,  or  from 
which  the  Company  received,  payments 
for  property  or  services  in  the  current  or 
any  of  the  past  three  fiscal  years  that 
exceed  5%  of  the  recipient’s 
consolidated  gross  revenues  for  that 

See  Nasdaq  Listing  Rule  5605(a)(2)(E). 

“  See  Nasdaq  Listing  Rule  5605(a)(2)(F).  In  the 
case  of  an  investment  company,  in  lieu  of  the 
prohibitions  in  Nasdaq  Listing  Rule  5605(a)(2)(A)- 
(F).  a  director  cannot  be  considered  independent  if^ 
he  or  she  is  an  “interested  person”  of  the  Company 
as  defined  in  Section  2(a)(19)  of  the  Investment 
Company  Act  of  1940,  other  than  in  his  or  her 
capacity  as  a  member  of  the  board  of  directors  or 
any  bovd  committee. 

See  Nasdaq  Listing  Rule  5605(a)(2)  and  IM- 
5605. 

“See  17  CFR  240.10C-l(b)(l)(ii)(A). 


year,  or  $200,000,  whichever  is  more.^® 
As  a  result,  directors  who  receive 
compensatory  fees  from  a  Company 
below  these  thresholds  may  serve  on  a 
compensation  committee  under 
Nasdaq’s  current  listing  rules. 

This  is  in  contrast  to  Nasdaq’s  current 
listing  rules  relating  to  audit 
committees,  which  require  audit 
committee  members  to  meet  the  criteria 
for  independence  set  forth  in  Rule  lOA- 
3(b)(1)  under  the  Exchange  Act,  subject 
to  certain  exemptions.^®  Rule  lOA- 
3(b)(1)  prohibits  an  audit  committee 
member  from  accepting  directly  or 
indirectly  any  consulting,  advisory  or 
other  compensatory  fee  from  an  issuer 
or  any  subsidiary,  with  certain 
exemptions. 

After  reviewing  its  current  listing 
rules,  Nasdaq  concluded  that  there  is  no 
compelling  justification  to  have 
different  independence  standards  for 
audit  and  compensation  committee 
members  with  respect  to  the  acceptance 
of  compensatory  fees  ft-om  a  Company. 
Accordingly,  Nasdaq  proposes  to  adopt 
the  same  standard  for  compensation 
committee  members  that  applies  to 
audit  committee  members  under  Rule 
lOA-3  under  the  Exchange  Act  with 
respect  to  compensatory  fees. 
Specifically,  Nasdaq’s  proposal 
prohibits  a  compensation  committee 
member  from  accepting  directly  or 
indirectly  any  consulting,  advisory  or 
other  compensatory  fee  from  an  issuer 
or  any  subsidiary.  As  in  Rule  lOA-3, 
compensatory  fees  shall  not  include:  (i) 
Fees  received  as  a  member  of  the 
compensation  committee,  the  board  of 
directors  or  any'other  board  committee; 
or  (ii)  the  receipt  of  fixed  amounts  of 
compensation  under  a  retirement  plan 
(including  deferred  compensation)  for 
prior  service  with  the  Company 
(provided  that  such  compensation  is  not 
contingent  in  any  way  on  continued 
service). Also  similar  to  Rule  lOA-3, 
the  proposed  requirement  applicable  to 
compensation  committee  members  will 
not  include  a  “look-back”  period. ^2 
Accordingly,  the  prohibition  on  the 
receipt  of  any  consulting,  advisory  or 
other  compensatory  fee  by  a 
compensation  committee  member 
begins  with  the  member’s  term  of 

“See  Nasdaq  Listing  Rules  5605(a)(2)(B)  and  (D). 

See  Nasdaq  Listing  Rule  5605(c)(2)(A)(ii). 

31  See  17  CFR  240.10A-3(b)(l). 

33  See  Securities  Exchange  Act  Release  No.  47654 
(April  9,  2003),  68  FR  18788, 18792  (April  16,  2003) 
(stating  that  “[t]he  final  rule,  like  [the]  proposal, 
applies  the  prohibitions  only  to  current 
relationships  with  the  audit  committee  member  and 
related  persons.  They  do  not  extend  to  a  ‘look  back’ 
period  before  appointment  to  the  audit  committee 
*  *  *.”) 


service  on  the  compensation 
committee.^® 

Compensation  Committee 
Composition — Affiliation 

Rule  lOC-1  requires  that  in 
determining  the  independence 
requirements  for  compensation 
committee  members,  Nasdaq  also  must 
consider  whether  a  member  is  affiliated 
with  the  issuer,  a  subsidiary  of  the 
issuer  or  an  affiliate  of  a  subsidiary  of 
the  issuer.84  In  considering  this 
particular  factor,  Nasdaq  reviewed  its 
current  listing  rules  relating  to 
affiliation.  As  outlined  above,  Nasdaq’s 
current  listing  rules  require 
compensation  committee  members  to  be 
Independent  Directors.  The  definition  of 
the  term  “Independent  Director”  does 
not  refer  to  affiliation,  although  the 
definition  does  exclude  certain 
individuals  who  may  be  considered 
affiliates  from  being  an  Independent 
Director.  For  example,  any  director  who 
is  an  Executive  Officer  of  the  Company 
cannot  be  considered  an  Independent 
Director.8®  Significantly,  the 
Interpretive  Material  to  Nasdaq’s 
definition  of  Independent  Director  states 
that  “[b]ecause  Nasdaq  does  not  believe 
that  ownership  of  Company  stock  by 
itself  would  preclude  a  board  finding  of 
independence,  it  is  not  included  in  the 
aforementioned  objective  factors.”  3® 

Beyond  the  definition  of  Independent 
Director,  Nasdaq’s  current  listing  rules 
relating  to  audit  committees  require 
audit  committee  members  to  meet  the 
criteria  for  independence  set  forth  in 
Rule  10A-3(b)(l)  under  the  Exchange 
Act,  subject  to  certain  exemptions. 

Rule  10A-3(b)(l)  prohibits  an  audit 
committee  member  from  being  an 
affiliated  person  of  the  issuer  or  any 
subsidiary  thereof.  The  term  “affiliate” 
means  “a  person  that  directly,  or 
indirectly  through  one  or  more 
intermediaries,  controls,  or  is  controlled 
by,  or  is  under  common  control  with, 
the  person  specified.”  8®  However,  Rule 
lOA-3  includes  a  safe  harbor  for  a 
person  that  is  not:  (i)  The  beneficial 
owner,  directly  or  indirectly,  of  more 
than  10%  of  any  class  of  voting  equity 
securities  of  the  specified  person;  and 

33  Nasdaq  notes,  however,  that  as  discussed 
above,  compensation  committee  members  must  be 
Independent  Directors  as  defined  in  Nasdaq  Listing 
Rule  5605(a)(2).  Each  of  the  bright-line  tests  in  this 
definition  includes  a  three-year  “lookback”  period. 
See  Nasdaq  Listing  Rule  56Q5(a)(2). 

3«  See  17  CFR  240.10C-l(b)(l)(ii)(B). 

35  See  Nasdaq  Listing  Rule  5605(a)(2). 

36IM-5605. 

33  See  Nasdaq  Listing  Rule  5605(c)(2)(A)(ii). 

38  See  17  CFR  240.10A-3(e)(l). 
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(ii)  an  executive  officer  of  a  specified 
person.^® 

After  reviewing  its  current  listing 
rules,  Nasdaq  considered  whether  to 
propose  that  compensation  committee 
members  must  meet  the  same  standard 
applicable  to  audit  committee  members 
under  Rule  lOA-3  under  the  Exchange 
Act  with  respect  to  affiliation,  similar  to 
its  proposal  with  respect  to 
compensatory  fees.  However,  Nasdaq 
concluded  that  such  a  blanket 
prohibition  would  be  inappropriate  for 
compensation  committees.  In  fact, 
Nasdaq  believes  that  it  may  be 
appropriate  for  certain  affiliates,  such  as 
representatives  of  significant 
stockholders,  to  serve  on  compensation 
committees  since  their  interests  are 
likely  aligned  with  those  of  other 
stocldiolders  in  seeking  an  appropriate 
executive  compensation  program. 

As  a  result,  Nasdaq  proposes  that 
Companies’  boards  of  directors  should 
consider  affiliation  in  making  an 
eligibility  determination  for 
compensation  committee  members,  but 
it  does  not  propose  bright-line  rules 
around  this  factor.  In  making  this 
eligibility  determination,  a  Company’s 
board  specifically  must  consider 
whether  the  director  is  affiliated  with 
the  Company,  a  subsidiary  of  the 
Company  or  an  affiliate  of  a  subsidiary 
of  the  Company  to  determine  whether 
such  affiliation  would  impair  the 
director’s  judgment  as  a  member  of  the 
compensation  committee.  In  performing 
this  analysis,  a  board  of  directors  is  not 
required  to  apply  a  “look-back”  period, 
and  is  therefore  required  to  consider 
affiliation  only  with  respect  to 
relationships  that  occur  during  an 
individual’s  term  of  service  as  a 
compensation  committee  member. 

A  board  may  conclude  that  it  is 
appropriate  for  a  director  who  is  an 
affiliate  to  serve  on  the  compensation 
committee.  While  this  differs  from  the 
requirement  applicable  to  audit 
committee  members,  Nasdaq  could 
identify  no  compelling  policy 
justification  for  precluding  all  affiliates, 
such  as  owners  of  a  Company,  even 
those  with  very  large  stakes,  from 
serving  on  the  compensation  committee. 

Compensation  Committee 
Composition — Other 

Rule  lOC-1  permits  Nasdaq  to 
consider  other  relevant  factors  in 
determining  the  independence 
requirements  for  compensation 
committee  members.^“  After  reviewing 
its  current  and  proposed  listing  rules, 
Nasdaq  concluded  that  these  rules  are 


39  w. 

*°See  17  CFR  240.10C-l{b)(l){ii). 


sufficient  to  ensure  the  independence  of 
compensation  committee  members. 
Therefore,  Nasdaq  determined  not  to 
propose  further  independence 
requirements. 

Exceptional  and  Limited  Circumstances 
Exception 

With  minor  edits,  Nasdaq  proposes  to 
retain  its  existing  exception  that  allows 
a  Company  to  have  a  non-independent 
Director  serve  on  the  compensation 
committee  under  exceptional  and 
limited  circumstances.'*^  Under  this 
exception,  if  a  compensation  committee 
consists  of  at  least  three  members,  one 
director  who  is  not  an  Independent 
Director  and  is  not  currently  an 
Executive  Officer,  or  employee  or  a 
Family  Member  of  an  Executive  Officer, 
may  be  appointed  to  the  compensation 
committee  if  the  board,  under 
exceptional  and  limited  circumstances, 
determines  that  such  individual’s 
membership  on  the  committee  is 
required  by  the  best  interests  of  the 
Company  and  its  Shareholders.  A 
Company  that  relies  on  this  exception 
must  disclose  either  on  or  through  the 
Company’s  Web  site  or  in  the  proxy 
statement  for  the  next  annual  meeting 
subsequent  to  such  determination  (or,  if 
the  Company  does  not  file  a  proxy,  in 
its  Form  10-K  or  20-F),  the  nature  of 
the  relationship  and  the  reasons  for  the 
determination.  In  addition,  the 
Company  must  provide  any  disclosure 
required  by  Instruction  1  to  Item  407(a) 
of  Regulation  S-K  regarding  its  reliance 
on  this  exception.  A  member  appointed 
under  this  exception  may  not  serve 
longer  than  two  years. 

In  addition  to  the  existing  exception 
for  compensation  committees,  Nasdaq’s 
current  listing  rules  include  similar 
exceptions  for  audit  and  nominations 
committees.'*^  While  these  exceptions 
are  used  inft’equently  by  Nasdaq-li.sted 
Companies,'*^  Nasdaq  believes  they  are 
an  important  means  to  allow  Companies 
flexibility  as  to  board  and  committee 
membership  and  composition  in 
unusual  circumstances,  which  may  be 


5ee  Nasdaq  Listing  Rule  5605(d)(3). 

“3  See  Nasdaq  Listing  Rules  5605(c)(2)(B)  and 
5605(e)(3).  Nasdaq  recently  amended  the  exceptions 
for  all  three  committees  to  allow  a  Company  to  rely 
on  the  exception  for  a  non-independent  Director 
who  is  a  Family  Member  of  a  non-executive 
employee  of  the  Company.  See  Securities  Exchange 
Act  Release  No.  67468  (July  19,  2012),  77  FR  43618 
(July  25,  2012)  (SR-NASDAQ-2012-062).  Nasdaq 
proposes  to  retain  this  aspect  of  the  exception  for 
compensation  committees,  as  well  as  audit  and 
nominations  committees. 

■*3  On  June  30,  2012,  ten  of  2,636  Nasdaq-listed 
Companies  were  using  one  of  these  exceptions:  six 
Companies  for  the  audit  committee  and  four 
Companies  for  the  nominations  committee.  No 
Companies  were  using  this  exception  for  the 
compensation  committee. 


particularly  important  for  smaller 
Companies. 

Nasdaq  would  allow  a  Company  to 
avail  itself  of  the  exception  even  for  a 
director  who  fails  the  new  requirements 
adopted  pursuant  to  Rule  lOC-1. 

Cure  Period 

Consistent  with  Rule  lOC-1,  Nasdaq’s 
proposal  provides  Companies  with  an 
opportunity  to  cure  defects  in  the 
composition  of  compensation 
committees.'*'*  The  proposed  cure  period 
is  copied  fi'om  the  cure  period  in 
Nasdaq’s  current  listing  rules  for 
noncompliance  with  the  requirement  to 
have  a  majority  independent  board.'*^ 

Under  Nasdaq’s  proposal,  if  a 
Company  fails  to  comply  with  the 
compensation  committee  composition 
requirements  due  to  one  vacancy,  or  one 
compensation  committee  member 
ceases  to  be  independent  due  to 
circumstances  beyond  the  member’s 
reasonable  control,  the  Company  shall 
regain  compliance  by  the  earlier  of  the 
next  annual  shareholders  meeting  or 
one  year  from  the  occurrence  of  the 
event  that  caused  the  noncompliance. 
However,  if  the  annual  shareholders 
meeting  occurs  no  later  than  180  days 
following  the  event  that  caused  the 
noncompliance,  the  Company  shall 
instead  have  180  days  from  such  event 
to  regain  compliance.  This  provides  a 
Company  at  least  180  days  to  cure 
noncompliance  and  would  typically 
allow  a  Company  to  regain  compliance 
in  connection  with  its  next  annual 
meeting.  A  Company  relying  on  this 
provision  shall  provide  notice  to  Nasdaq 
immediately  upon  learning  of  the  event 
or  circumstance  that  caused  the 
noncompliance. 

Compensation  Committee  Charter 

Nasdaq  proposes  to  require  each 
Company  to  certify  that  it  has  adopted 
a  formal  written  compensation 
committee  charter  and  that  the 
compensation  committee  will  review 
and  reassess  the  adequacy  of  the  formal 
written  charter  on  an  annual  basis.'*® 
This  proposal  is  similar  to  Nasdaq’s 
current  requirement  for  Companies  to 
certify  as  to  the  adoption  of  a  formal 
written  audit  committee  charter,  except 
that  the  proposed  requirement  for 
annual  review  and  reassessment  of  the 


**See  17  CFR  240.10C-t(a)(3). 

■*3  See  Nasdaq  Listing  Rule  5605(b)(1)(A). 

Smaller  Reporting  Companies  may  adopt  either 
a  formal  written  compensation  committee  charter  or 
a  board  resolution  that  specifies  the  committee’s 
responsibilities  and  authority,  except  Smaller 
Reporting  Companies  are  not  required  to  specify  the 
specific  compensation  responsibilities  and 
authority  set  forth  in  proposed  Nasdaq  Listing  Rule 
5605(d)(3).  For  further  discussion,  see  the  section 
entitled  "Smaller  Reporting  Companies”  below. 


62568 


Federal  Register/ Vol.  77,  No.  199 /Monday,  October  15,  2012 /Notices 


adequacy  of  the  compensation 
committee  charter  is  written 
prospectively,  rather  than 
retrospectively.'*^  In  other  words,  the 
proposed  compensation  committee  * 
charter  requirement  states  that  the 
compensation  committee  will  review 
and  reassess  the  adequacy  of  the  charter 
on  an  annual  basis,  while  the  current 
audit  committee  charter  requirement 
states  that  the  audit  committee  has 
reviewed  and  reassessed  the  adequacy 
of  the  charter  on  an  annual  basis."*® 

Nasdaq  proposes  that  the 
compensation  committee  charter  must 
specify: 

•  the  scope  of  the  compensation 
committee’s  responsibilities,  and  how  it 
carries  out  those  responsibilities, 
including  structure,  processes  and 
membership  requirements; 

•  the  compensation  committee’s 
responsibility  for  determining,  or 
recommending  to  the  board  for 
determination,  the  compensation  of  the 
chief  executive  officer  and  all  other 
Executive  Officers  of  the  Company: 

•  that  the  chief  executive  officer  of 
the  Company  may  not  be  present  during 
voting  or  deliberations  by  the 
compensation  committee  on  his  or  her 
compensation;  and 

•  the  specific  compensation 
committee  responsibilities  and  authority 
set  forth  in  proposed  Nasdaq  Listing 
Rule  5605(d)(3),  which  implements  the 
requirements  of  Section  10C(b)-(e)  of 
the  Exchange  Act  and  Rule  10C-l(b)(2), 
(3)  and  (4)(i)-(vi)  thereunder. 

The  requirement  for  the  charter  to 
specify  the  scope  of  the  compensation 
committee’s  responsibilities,  and  how  it 
carries  out  those  responsibilities, 
including  structure,  processes  and 
membership  requirements,  is  copied 
ftx)m  Nasdaq’s  similar  listing  rule 
relating  to  audit  committee  charters."*® 

The  requirement  for  the  charter  to 
specify  the  compensation  committee’s 
responsibility  for  determining,  or 
recommending  to  the  board  for 
determination,  the  compensation  of  the 
chief  executive  officer  and  all  other 
Executive  Officers  of  the  Company,  is 
based  upon  Nasdaq’s  current 
compensation-related  listing  rules.®® 

See  Nasdaq  Listing  Rule  5605(c)(1). 

Nasdaq  proposes  to  make  a  conforming  change 
to  its  audit  committee  charter  requirement  to  clarify 
that  Companies'  aimual  review  and  reassessment  of 
the  audit  committee  charter  should  be  prospective. 
This  is  consistent  with  Nasdaq's  current 
interpretation  of  its  audit  committee  charter 
requirement.  By  proposing  this  amendment.  Nasdaq 
seeks  to  minimize  differences  between  the  audit 
committee  and  compensation  committee  charter 
requirements  and  to  eliminate  potential  questions 
as  to  whether  Nasdaq  intended  a  discrepancy 
between  these  two  requirements. 

■•“See  Nasdaq  Listing  Rule  5605(c)(1)(A). 

"See  Nasdaq  Listing  Rules  5605(d)(1)  and  (2). 


These  listing  rules  require  that  the 
compensation  of  a  (Company’s  chief 
executive  officer  and  all  other  Executive 
Officers  must  be  determined  by  (i)  a 
compensation  committee  comprised 
solely  of  Independent  Directors  or  (ii) 
the  Independent  Directors  constituting  a 
majority  of  the  board’s  Independent 
Directors  in  a  vote  in  which  only 
Independent  Directors  participate.  As 
discussed  above,  Nasdaq  proposes  to 
eliminate  the  Alternative,  and  therefore, 
the  compensation  of  a  Company’s  chief 
executive  officer  and  all  other  Executive 
Officers  must  be  determined,  or 
recommended  to  the  board  for 
determination,  by  a  compensation 
committee  comprised  of  Independent 
Directors.  Going  forward,  Nasdaq 
proposes  to  implement  this  requirement 
by  requiring  Companies  to  include  it  in 
their  formal  written  compensation 
committee  charters. 

The  requirement  for  the  charter  to 
specify^  that  the  chief  executive  officer  of 
the  Company  may  not  be  present  during 
voting  or  deliberations  by  the 
compensation  committee  on  his  or  her 
compensation  is  based  upon  Nasdaq’s 
current  compensation-related  listing 
rules.®*  Going  forward,  Nasdaq  proposes 
to  implement  this  requirement  by 
requiring  Companies  to  include  it  in 
their  formal  written  compensation 
committee  charters. 

Finally,  the  requirement  for  the 
charter  to  specify  the  specific 
compensation  committee 
responsibilities  and  authority  set  forth 
in  proposed  Nasdaq  Listing  Rule 
5605(d)(3)  is  modeled  after  Nasdaq’s 
similar  listing  rule  relating  to  audit 
committee  charters.®^  Proposed  Nasdaq 
Listing  Rule  5605(d)(3)  implements  the 
requirements  of  Section  10C(b)-(e)  of 
the  Exchange  Act  and  Rule  lOC-1  (b)(2), 
(3)  and  (4)(i)-(vi)  thereunder. 
Specifically,  the  proposed  listing  rule 
states  that  a  compensation  committee 
must  have  the  specific  compensation 
committee  responsibilities  and  authority 
necessary  to  comply  with  Rule  lOC- 
1(b)(2),  (3)  and  (4)(i)-(vi)  relating  to  the: 
(i)  Authority  to  retain  compensation 
consultants,  independent  legal  counsel 

See  Nasdaq  Listing  Rule  5605(d)(1). 

See  Nasdaq  Listing  Rule  5605(c)(1)(D),  which 
requires  that  an  audit  committee  charter  set  forth 
the  specific  audit  committee  responsibilities  and 
authority  set  forth  in  Nasdaq  Listing  Rule 
5605(c)('3).  Nasdaq  Listing  Rule  5605(c)(3)  states 
that  an  audit  committee  must  have  the  specific 
responsibilities  and  authority  necessary  to  comply 
with  Rule  10A-3(b)(2),  (3),  (4)  and  (5)  under  the 
Exchange  Act,  with  certain  exemptions.  Rule  lOA- 
3(b)(2),  (3),  (4)  and  (5)  under  the  Exchange  Act 
concerns  responsibilities  relating  to:  (i)  Registered 
public  accounting  Arms;  (ii)  complaints  relating  to 
accounting,  internal  accounting  controls  or  auditing 
matters;  (iii)  authority  to  engage  advisors;  and  (iv) 
funding  as  determined  by  the  audit  committee. 


and  other  compensation  advisers;  (ii) 
authority  to  fund  such  advisers;  and  (iii) 
responsibility  to  consider  certain 
independence  factors  before  selecting 
such  advisers,  other  than  in-house  legal 
counsel.®® 

Rule  lOC-1  permits  Nasdaq  to 
identify/^  other  relevant  independence 
factors  that  a  compensation  committee 
must  consider  when  selecting  a  ^ 
compensation  consultant,  legal  counsel 
or  other  adviser.®"*  Nasdaq  considered 
whether  to  adopt  other  independence 
factors,  but  ultimately  concluded  that 
the  six  independence  factors 
enumerated  in  Rule  lOC-1  will  provide 
compensation  committees  with  a  broad 
and  sufficient  range  of  facts  and 
circumstances  to  consider  in  making  an 
independence  determination.  Like  the 
Commission,  Nasdaq  seeks  to 
emphasize  that  a  compensation 
committee  is  not  required  to  retain  an 
independent  compensation  adviser; 
rather,  a  compensation  committee  is 
required  only  to  conduct  the 
independence  analysis  described  in 
Rule  IOC— 1  before  selecting  a 
compensation  adviser.®® 

Exemptions 

Rule  lOC-1  allows  the  national 
securities  exchanges  to  exempt  from  the 
listing  rules  adopted  pursuant  to  Rule 
lOC-1  certain  categories  of  issuers,  as 
the  national  securities  exchange 
determines  is  appropriate,  taking  into 
consideration,  among  other  relevant 
factors,  the  potential  impact  of  the 
listing  rules  on  smaller  reporting 
issuers.®®  Nasdaq  proposes  that  its 
existing  exemptions  from  the 
compensation-related  listing  rules 
remain  generally  unchanged.  Nasdaq’s 
current  listing  rules  include  exemptions 
for:  asset-backed  issuers  and  other 

The  independence  factors  include:  (i)  The 
provision  of  other  services  to  the  issuer  by  the 
person  that  employs  the  adviser  (the  ""Employer”); 
(ii)  the  amount  of  fees  received  from  the  issuer  by 
the  Employer,  as  a  percentage  of  the  total  revenue 
of  the  Employer;  (iii)  the  policies  and  procedures 
of  the  Employer  that  are  designed  to  prevent 
conflicts  of  interest;  (iv)  any  business  or  personal 
relationship  of  the  adviser  with  a  member  of  the 
compensation  committee;  (v)  any  stock  of  the  issuer 
owned  by  the  adviser;  and  (vi)  any  business  or 
personal  relationship  of  the  adviser  or  the  Employer 
with  an  executive  officer  of  the  issuer.  See  17  CFR 
240.10C-l(b)(4). 

^*Id. 

See  the  Adopting  Release,  at  38432-3  (stating 
that  ""neither  the  [Dodd-Frank]  Act  nor  [Rule  lOC- 
1]  requires  a  compensation  adviser  to  be 
independent,  only  that  the  compensation 
committee  consider  the  enumerated  independence 
factors  before  selecting  a  compensation  adviser. 
Compensation  committees  may  select  any 
compensation  adviser  they  prefer,  including  ones 
that  are  not  independent,  after  considering  the  six 
independence  factors  outlined  in  the  [Rule  lOC- 
1].”) 

"See  17  CFR  240.10C-l(b)(5). 
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passive  issuers,®^  cooperatives,^® 
limited  partnerships,®®  management 
investment  companies  and  Controlled 
Companies.®^  For  the  same  reasons  that 
these  categories  of  Companies  have 
traditionally  been  exempt  from  Nasdaq’s 
compensation-related  listing  rules, 
Nasdaq  proposes  that  they  continue  to 
be  exempt  from  its  revised  listing  rules 
relating  to  compensation  committees. 

In  addition,  Nasdaq’s  current  listing 
rules  provide  that  a  Foreign  Private 
Issuer  may  follow  its  home  country 
practice  in  lieu  of  Nasdaq’s 
compensation-related  listing  rules  if  the 
Foreign  Private  Issuer  discloses  in  its 
annual  reports  filed  with  the 
Commission  each  requirement  that  it 
does  not  follow  and  describes  the  home 
country  practice  followed  by  the 
Company  in  lieu  of  such 


See  Nasdaq  Listing  Rule  5615(a)(1).  Asset- 
backed  issuers  and  other  passive  issuers  have 
traditionally  been  exempt  from  Nasdaq’s 
compensation-related  listing  rules  because  these 
issuers  do  not  have  a  board  of  directors  or  persons 
acting  in  a  similar  capacity  and  their  activities  are 
limited  to  passively  owning  or  holding  (as  well  as 
administering  and  distributing  amounts  in  respect 
of)  securities,  rights,  collateral  or  other  assets  on 
behalf  of  or  for  the  benefit  of  the  holders  of  the 
listed  securities.  See  IM-5615-1. 

See  Nasdaq  Listing  Rule  5615(a)(2).  Certain 
member-owned  cooperatives  that  list  their  preferred 
stock  are  required  to  have  their  common  stock 
ow'ned  by  their  members.  Because  of  their  unique 
structure  and  the  fact  that  they  do  not  have  a 
publicly  traded  class  of  common  stock,  these 
entities  have  traditionally  been  exempt  from 
Nasdaq's  compensation-related  listing  rules.  See 
IM-5615-2. 

®®See  Nasdaq  Listing  Rule  5615(a)(4).  Nasdaq’s 
compensation-related  listing  rules  historically  have 
not  been  applied  to  limited  partnerships  because 
the  structure  of  these  entities  requires  that  public 
investors  have  limited  rights  and  that  the  general 
partners  make  all  significant  decisions  about  the 
operation  of  the  limited  partnership.  As  such, 
limited  partners  do  not  expect  to  have  a  voice  in 
the  operations  of  the  partnership.  Limited 
partnerships  also  are  exempt  from  the 
independence  requirements  of  Rule  lOC-1.  See  17 
CFR  240.10C-l(b)(l)(iii)(A)(l). 

See  Nasdaq  Listing  Rule  5615(a)(5). 
Management  investment  companies  registered 
under  the  Investment  Company  Act  of  1940  are 
already  subject  to  a  pervasive  system  of  federal 
regulation  in  certain  areas  of  corporate  governance, 
and  as  a  result,  these  entities  have  traditionally 
been  exempt  from  Nasdaq’s  compensation-related 
listing  rules.  See  IM-5615-4.  Open-end 
management  investment  companies  registered 
under  the  Investment  Company  Act  of  1940  also  are 
exempt  from  the  Independence  requirements  of 
Rule  lOC-1.  See  17  CFR  240.10C-l(b)(l)(iii)(A)(3). 

See  Nasdaq  Listing  Rule  5615(c).  This 
exemption  recognizes  that  majority  Shareholders, 
including  parent  companies,  have  the  right  to  select 
directors  and  control  certain  key  decisions,  such  as 
executive  officer  compensation,  by  virtue  of  their 
ownership  rights.  See  IM-5615-5.  A  Controlled 
Company  is  defined  as  "a  Company  of  which  more 
than  50%  of  the  voting  power  for  the  election  of 
directors  is  held  by  an  individual,  a  group  or 
another  company.”  Nasdaq  Listing  Rule  5615(c)(1). 
Controlled  Companies  also  are  exempt  from  all  of 
the  requirements  of  Rule  lOC-1.  See  17  CFR 
240.10C-l(b)(6)(ii). 


requirements.®^  Alternatively,  a  Foreign 
Private  Issuer  that  is  not  required  to  file 
its  annual  report  with  the  Commission 
on  Form  20-F  may  make  this  disclosure 
only  on  its  Web  site.  Nasdaq  proposes 
that  a  Foreign  Private  Issuer  continue  to 
be  allowed  to  follow  its  home  country 
practice  in  lieu  of  Nasdaq’s  revised 
listing  rules  relating  to  compensation 
committees  if  the  Foreign  Private  Issuer 
provides  the  disclosures  described 
above.  Nasdaq  also  proposes  to  add  an 
additional  disclosure  requirement  for 
any  Foreign  Private  Issuer  that  follows 
its  home  country  practice  in  lieu  of  the 
requirement  to  have  an  independent 
compensation  committee  to  disclose  in 
its  annual  reports  filed  with  the 
Commission  the  reasons  why  it  does  not 
have  such  a  committee.®® 

Phase-In  Schedules 

Nasdaq  proposes  that  its  existing 
phase-in  schedules  for  the  requirements’ 
relating  to  compensation  committee 
composition  remain  generally 
unchanged.  Nasdaq’s  current  listing 
rules  include  phase-in  schedules  for: 
Companies  listing  in  connection  with  an 
initial  public  offering,®^  Companies 
emerging  from  bankmplcy  and 
Companies  ceasing  to  be  Controlled 
Companies.®®  Since  each  of  these 
categories  of  Company  did  not 
previously  have  a  compensation 
committee,  each  is  allowed  to  phase  in 
compliance  with  the  compensation 
committee  composition  requirement  as 
follows:  (1)  One  independent  member  at 
the  time  of  listing:  (2)  a  majority  of 
independent  members  within  90  days  of 
listing:  and  (3)  all  independent  members 
within  one  year  of  listing.  Nasdaq 
proposes  that  these  phase-in  schedules 
remain  unchanged  under  its  revised 
listing  rules,  except  to  clarify  that  a 


See  Nasdaq  Li,sting  Rule  5615(a)(3).  Under 
Nasdaq’s  listing  rules.  Foreign  Private  Issuer  has  the 
same  meaning  as  under  Rule  3b— 4  under  the 
Exchange  Act.  See  Nasdaq  Listing  Rule  5005(a)(18). 
Nasdaq’s  listing  rules  have  traditionally  provided 
qualified  exemptions  for  foreign  private  issuers  so 
that  such  issuers  are  not  required  to  do  any  act  that 
is  contrary  to  a  law,  rule  or  regulation  of  any  public 
authority  exercising  jurisdiction  over  such  issuer  or 
that  is  contrary  to  generally  accepted  business 
practices  in  the  issuer's  country  of  domicile,  except 
to  the  extent  such  exemptions  would  be  contrary  to 
the  public  securities  laws.  See  Securities  Exchange 
Act  Release  No.  48745  (November  4,  2003),  68  FR 
64154,  64165  (November  12.  2003)  (SR-NASD- 
2002-138). 

This  proposal  adopts  the  requirements  of  Rule 
10C-l(b)(l)(iii)(A)(4),  which  provides  an  exemption 
from  the  independence  requirements  of  Rule  lOC- 
1  for  a  “foreign  private  issuer  that  discloses  in  its 
annual  report  the  reasons  that  the  foreign  private 
issuer  does  not  have  an  independent  compensation 
committee.” 

See  Nasdaq  Listing  Rule  5615(b)(1). 

65  See  Nasdaq  Listing  Rule  5615(b)(2). 

6®  See  Nasdaq  Listing  Rule  5615(c)(3). 


Company  may  phase  in  compliance 
with  the  minimum  size  requirement  and 
the  additional  eligibility  requirements 
adopted  pursuant  to  Rule  lOC-1,  as  well 
as  the  requirement  for  compensation 
committee  members  to  be  Independent 
Directors.®^ 

In  addition,  Nasdaq  proposes  no 
changes  to  the  phase-in  schedule  in  its 
current  listing  rules  for  Companies 
transferring  from  other  markets.®® 
Companies  transferring  from  other 
markets  with  a  substantially  similar 
requirement  shall  be  afforded  the 
balance  of  any  grace  period  afforded  by 
the  other  market.  Companies 
transferring  from  other  listed  markets 
that  do  not  have  a  substantially  similar 
requirement  shall  be  afforded  one  year 
from  the  date  of  listing  on  Nasdaq  to 
cdmply  with  the  compensation 
committee  composition  requirements. 

None  of  the  aforementioned  phase-in 
schedules  apply  to  the  requirement  to 
adopt  a  formal  written  compensation 
committee  charter  including  the  content 
specified  in  Nasdaq  Listing  Rule  * 
5605(d)(l)(A)-(D).®® 

Smaller  Reporting  Companies 

While  Rule  lOC-1  exempts  Smaller 
Reporting  Companies  from  all  of  its 
requirements,  Nasdaq’s  current  listing 
rules  do  not  include  any  such 
exemptions. 7®  Consistent  with  the 


®^  To  provide  an  illustration  of  how  the 
compensation  committee  composition  requirement 
will  infferact  with  the  minimum  size  requirement, 
consider  a  Company  that  at  the  time  of  listing  has 
a  compensation  committee  consisting  of  two 
members,  both  of  whom  are  Independent  Directors, 
but  one  of  whom  accepts  compensatory  fees  of 
S50.000  annually  from  the  Company  pursuant  to  a 
consulting  agreement.  Although  only  one  of  these 
directors  is  fully  eligible  to  serve  on  the 
compensation  committee,  the  committee  meets  the 
requirements  of  Nasdaq’s  phase-in  schedule 
because  it  has  one  fully  eligible  member  at  the  time 
of  listing.  By  the  90th  day  from  listing,  the 
committee  must  have  a  majority  of  fully  eligible 
members,  so  the  Company  could;  (i^  Remove  the 
ineligible  member  and  temporarily  have  a 
committee  of  one  fully  eligible  member;  (ii)  replace 
the  ineligible  member  with  a  fully  eligible  member 
so  that  the  committee  consists  of  two  members,  all 
of  whom  are  fully  eligible:  or  (iii)  add  a  second  fully 
eligible  member  so  that  the  committee  consists  of 
three  members,  a  majority  of  whom  are  fully 
eligible.  By  one  year  from  listing,  the  Company’s 
compensation  committee  must  consist  of  at  least 
two  members,  and  all  members  must  by  fully 
eligible  under  Nasdaq’s  compensation  committee 
composition  requirement. 

6®  See  Nasdaq  Listing  Rule  5615(b)(3). 

6®  As  discussed  below  under  “Smaller  Reporting 
Companies,”  Nasdaq  is  proposing  a  new  phase-in 
schedule  for  a  Company  ceasing  to  be  a  Smaller 
Reporting  Company.  Nasdaq  proposes  to  allow  such 
a  Company  30  days  to  certify  to  Nasdaq  that  it  has 
adopted  a  formal  written  compensation  committee 
charter  including  the  content  specified  in  Nasdaq 
Listing  Rule  5605(d)(l)(A)-(D).  See  footnote  71, 
infiv.  , 

^"See  17  CFR  240.10C-l(b)(5)(ii). 
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exemption  in  Rule  lOC-1,  however, 
Nasdaq  proposes  not  to  require  Smaller 
Reporting  Compemies  to  adhere  to  the 
new  requirements  relating  to 
compensatory  fees  and  affiliation, 
which  Nasdaq  is  proposing  in  response 
to  Rule  lOC-1,  or  to  incorporate  into 
their  formal  written  compensation 
committee  charter  or  board  resolution 
that  specifies  the  committee’s 
responsibilities  and  authority  the 
language  in  Rule  lOC-1  regarding 
compensation  advisers.  This  approach 
will  minimize  new  costs  imposed  on 
Smaller  Reporting  Companies  and  allow 
them  some  flexibility  not  allowed  for 
larger  Companies. 

However,  as  discussed  above,  Nasdaq 
proposes  to  eliminate  the  Alternative  in 
its  current  listing  rules  that  allows 
compensation  decisions  to  be  made  by. 
a  majority  of  the  Independent  Directors 
rather  than  by  a  committee  composed 
entirely  of  Independent  Directors. 

Nasdaq  proposes  to  eliminate  the 
Alternative  for  Smaller  Reporting 
Companies,  just  like  all  other  Nasdaq- 
listed  Companies.  As  a  result.  Smaller 
Reporting  ^mpanies  would  be  required 
to  have  a  compensation  committee 
comprised  of  at  least  two  Independent 
Directors  as  denned  under  Nasdaq’s 
existing  listing  rules. 

In  addition,  Nasdaq  proposes  that 
Smaller  Reporting  Companies  must 
adopt  a  formal  written  compensation 
committee  charter  or  board  resolution 
that  specifies  the  committee’s 
responsibilities  and  authority.  Unlike 
other  Companies,  Smaller  Reporting 
Companies  may  include  this  content  in 
a  board  resolution,  rather  than  a 
compensation  committee  charter,  and 
Smaller  Reporting  Companies  are  not 
required  to  review  and  reassess  the 
adequacy  of  the  charter  or  board 
resolution  on  an  annual  basis.  The 
charter  or  board  resolution  must  specify 
the  same  content  as  other  Companies, 
except  Smaller  Reporting  Companies  are 
not  required  to  specify  the  specific 
compensation  responsibilities  and 
authority  set  forth  in  proposed  Nasdaq 
Listing  Rule  5605(d)(3)  relating  to  the: 

(i)  Authority  to  retain  compensation 
consultants,  independent  legal  counsel 
and  other  compensation  advisers;  (ii) 
authority  to  fund  such  advisers;  and  (iii) 
responsibility  to  consider  certain 
independence  factors  before  selecting 
such  advisers,  other  than  in-house  legal 
counsel. 

Nasdaq  also  proposes  to  apply  the 
same  phase-in  schedule  to  a  Company 


71  Nasdaq  notes  that  Smaller  Reporting 
Companies  remain  subject  to  the  disclosure 
requirements  of  Item  407(e)(3)(iv)  of  Regulation  S- 
K.  which  were  adopted  at  the  same  time  as  Rule 
lOC-1.  See  the  Adopting  Release. 


ceasing  to  be  a  Smaller  Reporting 
Company  that  applies  to  a  Company 
listing  in  conjunction  with  its  initial 
public  offering.  Since  a  Smaller 
Reporting  Company  is  required  to  have 
a  compensation  committee  comprised  of 
at  least  two  Independent  Directors,  a 
Company  that  has  ceased  to  be  a 
Smaller  Reporting  Company  may  use 
the  phase-in  schedule  for  the  additional 
eligibility  requirements  relating  to 
compensatory  fees  and  affiliation,  but 
not  for  the  minimum  size  requirement 
or  the  requirement  that  the  committee 
consist  only  of  Independent  Directors. 
This  phase-in  schedule  will  start  to  run 
on  the  due  date  of  the  SEC  filing  in 
which  the  Company  is  required  to 
report  that  it  is  an  issuer  other  than  a 
Smaller  Reporting  Company.  During 
the  phase-in  schedule,  a  Smaller 
Reporting  Company  must  continue  to 
comply  with  the  requirement  to  have  a 
compensation  committee  comprised  of 
at  least  two  Independent  Directors  as 
defined  under  Nasdaq’s  existing  listing 
rules. 

Effective  Dates/Transition 

Nasdaq  proposes  that  Rule  5605(d)(3), 
relating  to  compensation  committee 
responsibilities  and  authority,  shall  be 
effective  immediately.^^  Specifically, 
this  proposed  rule  states  that  a 
compensation  committee  must  have  the 
specific  compensation  committee 
responsibilities  and  authority  necessary 
to  comply  with  Rule  10C-l(b)(2),  (3) 
and  (4)(i)— (vi)  under  the  Act  relating  to 
the:  (i)  Authority  to  retain  compensation 
consultants,  independent  legal  counsel 
and  other  compensation  advisers;  (ii) 
authority  to  fund  such  advisers;  and  (iii) 
responsibility  to  consider  certain 
independence  factors  before  selecting 
such  advisers,  other  than  in-house  legal 
counsel.  To  the  extent  a  Company  does 
not  have  a  compensation  committee,  the 
provisions  of  this  rule  shall  apply  to  the 
Independent  Directors  who  determine, 
or  recommend  to  the  board  for 
determination,  the  compensation  of  the 
chief  executive  officer  and  all  other 
Executive  Officers  of  the  Company. 
Companies  should  consider  under  state 
corporate  law  whether  to  grant  these 
specific  responsibilities  and  authority 
through  a  charter,  resolution  or  other 


72  Within  30  days  after  the  start  of  its  phase-in 
schedule,  a  Ckimpany  that  has  ceased  to  be  a 
Smaller  Reporting  Company  must  certify  to  Nasdaq 
that;  (i)  It  has  complied  with  the  requirement  in 
Nasdaq  Listing  Rule  5605(d)(1)  to  have  a 
compensation  conmiittee  charter  including  the 
content  specihed  in  Nasdaq  Listing  Rule 
5605(d)(l)(A)-{D);  and  (ii)  it  has,  or  will  within  the 
applicable  phase-in  schedule,  comply  with  the 
requirement  in  Nasdaq  Listing  Rule  5605(d)(2) 
regarding  compensation  committee  composition. 

72  See  supra  note  3. 


board  action;  however,  Nasdaq  proposes 
to  require  only  that  compensation 
committees  immediately  have  such 
responsibilities  and  authority.  While 
Nasdaq  proposes  that  Companies  must 
eventually  have  a  written  compensation 
committee  charter  that  includes,  among 
others,  these  responsibilities  and 
authority.  Companies  may  implement 
such  a  charter  on  the  schedule 
discussed  below. 

In  order  to  allow  Companies  to  make 
necessary  adjustments  to  their  boards 
and  committees  in  the  course  of  their 
regular  annual  meeting  schedules, 
Nasdaq  proposes  that  Companies  must 
comply  with  the  remaining  provisions 
of  the  amended  listing  rules  on 
compensation  committees  by  the  earlier 
of:  (1)  Their  second  annual  meeting  held 
after  the  date  of  approval  of  Nasdaq’s 
amended  listing  rules;  or  (2)  December 
31,  2014.  This  transition  period  is 
similar  to  the  transition  period  used 
when  Nasdaq  implemented  similar 
requirements  for  audit  committees  in 
2003.74 

A  Company  must  certify  to  Nasdaq, 
no  later  than  30  days  after  the 
implementatioij  deadline  applicable  to 
it,  that  it  has  complied  with  the 
amended  listing  rules  on  compensation 
committees.  Nasdaq  will  provide 
Companies  with  a  form  for  this 
certification. 

During  the  transition  period. 
Companies  that  are  not  yet  required  to 
comply  with  the  amended  listing  rules 
on  compensation  committees  must 
continue  to  comply  with  Nasdaq’s 
existing  listing  rules,  which  have  been 
redesignated  as  Listing  Rule  5605A(d) 
and  IM-5605A-6  in  Nasdaq’s  proposal. 

Conforming  Changes  and  Correction  of 
Typographical  Errors 

Finally,  Nasdaq  proposes  to  make 
minor  conforming  changes  to  its 
requirements  relating  to  audit  and 
nominations  committees.  Nasdaq  also 
proposes  to  correct  certain 
typographical  errors  in  its  corporate 
governance  requirements  as  set  forth  in 
Exhibit  5.75 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6  of  the  Exchange 
Act,75  in  general,  and  with  Section 
6(b)(5)  of  the  Exchange  Act,77  in 
particular.  Section  6(b)(5)  requires. 


7«  See  Securities  Exchange  Act  Release  No.  48745 
(November  4,  2003),  68  FR  64154  (November  12, 
2003)  (SR-NASIl-2002-141). 

75  The  Commission  notes  that  Exhibit  5  is 
available  at  http://nasdaq.cchwallstreet.com. 

76  15U.S.C.  78f. 

77 15  U.S.C.  78f(b)(5). 
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among  other  things,  that  a  national 
securities  exchange’s  rules  must  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  mcuket  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

Section  6(b){5)  also  requires  that  a 
national  securities  exchange’s  rules  not 
be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers. 

As  required  by  the  Dodd-Frank  Act 
and  Rule  lOC-1,  Nasdaq  is  proposing 
amendments  to  its  listing  rules  relating 
to  the  independence  of  compensation 
committees  and  their  advisers.  Nasdaq 
reviewed  its  existing  compensation- 
relating  listing  rules,  in  combination 
with  the  requirements  of  Rule  lOC-1,  to 
develop  a  set  of  proposed 
compensation-related  listing  rules. 

These  proposals  generally  fall  into  three 
tategories;  Proposed  rule  amendments 
to  comply  with  Rule  lOC-1;  proposals 
to  continue  certain  rules  relatively 
unchanged:  and  proposed  rule 
amendments  not  required  by  Rule  lOC- 
1.  Nasdaq  believes  that  collectively, 
these  proposals  protect  investors  and 
the  public  interest  by  requiring 
Companies,  with  certain  exemptions,  to 
have  a  compensation  committee 
meeting  certain  requirements  relating  to 
composition,  responsibilities  and 
authority. 

More  specifically,  Nasdaq’s  proposed 
amendments  to  its  listing  rules  in  order 
to  comply  with  Rule  lOC-1  set  forth; 
Additional  eligibility  requirements  for 
compensation  committee  members 
relating  to  compensatory  fees  and 
affiliation;  an  opportunity  to  cure 
defects  in  compensation  committee 
composition:  a  requirement  that 
compensation  committees  have  the 
specific  responsibilities  and  authority 
necessary  to  comply  with  Rule  lOC- 
1(b)(2),  (3)  and  (4)(i)-(vi)  under  the 
Exchange  Act;  and  exemptions  for 
limited  partnerships,  management 
investment  companies.  Controlled 
Companies,  foreign  private  issuers  that 
provide  certain  required  disclosures, 
and  Smaller  Reporting  Companies. 
Nasdaq  believes  that  its  proposals  fairly 
balance  the  goal  of  protecting  the 
investing  public  by  ensuring  effective 
deliberation  over  executive 
compensation  with  the  goal  of  avoiding 
the  imposition  of  undue  costs  on 
Compemies. 

Nasdaq’s  proposals  to  continue 
relatively  unchanged  some  of  its 
existing  exemptions  to  the 
compensation-related  listing  rules  for 


certain  categories  of  Companies  takes 
into  account  the  unique  characteristics 
of  these  Companies.^®  As  a  result, 

Nasdaq  does  not  believe  that  continuing 
these  exemptions  will  discriminate 
unfairly  among  issuers,  consistent  with 
Section  6(b)(5)  of  the  Exchange  Act.^® 

The  proposed  rule  amendments  not 
required  by  Rule  lOC-1  require  that: 
Companies  must  have  a  standing 
compensation  committee;  the  committee 
must  consist  of  a  minimum  of  two 
members;  the  committee  must  have  a 
formal  written  charter  (or  board 
resolution,  in  the  case  of  Smaller 
Reporting  Companies)  that  specifies  the 
committee’s  responsibilities  and 
authority;  and  Smaller  Reporting 
Companies  must  continue  to  comply 
with  certain  of  Nasdaq’s  compensation- 
related  listing  rules.  As  discussed  in  the 
“Purpose”  section,  Nasdaq  believes  that 
these  new  requirements  will  facilitate 
effective  oversight  of  executive 
compensation  and  promote 
accountability  to  investors  for  executive 
compensation  decisions.  With  regard  to 
Smaller  Reporting  Companies,  Nasdaq 
notes  that  these  Companies  continue  to 
be  subject  to  the  same  requirements  as 
all  other  Companies,  except  the  new 
requirements  that  Nasdaq  is  proposing 
under  Rule  lOC-1  relating  to 
compensatory  fees,  affiliation  and  the 
specific  compensation  committee 
responsibilities  and  authority  set  forth 
in  proposed  Nasdaq  Listing  Rule 
5605(d)(3).  Nasdaq  believes  that  this 
hybrid  approach  does  not  discriminate 
unfairly  between  issuers  because  it 
recognizes  the  fact  that  the  ‘“executive  . 
compensation  arrangements  of  [Smaller 
Reporting  Companies]  generally  are  so 
much  less  complex  than  those  of  other 
public  companies  that  they  do  not 
warrant  the  more  extensive  disclosure 
requirements  imposed  on  companies 
that  are  not  [Smaller  Reporting 
Companies]  and  related  regulatory 
burdens  that  could  be  disproportionate 
for  [Smaller  Reporting  Companies].’  ” 

In  addition,  Nasdaq  notes  that  the 
Commission  exempted  Smaller 
Reporting  Companies  from  Rule  lOC- 
1.®^  As  a  result,  this  distinction  does  not 
discriminate  unfairly  among  issuers. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 


See  footnotes  56-61,  supra. 

79  15U.S.C.  78f(b)(5). 

See  the  Adopting  Release,  at  38438  (quoting 
Securities  Exchange  Act  Release  No.  54302A 
(August  29,  2006),  71  FR  53158,  53192  (September 
8,  2006)). 

See  17  CFR  240  10C-l(b)‘(5)(ii). 


necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ffie  Exchange  Act,  as 
amended. 

C.  Self-Regulatory  Organization ’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From  • 
Members,  Participants,  or  Others 
Nasdaq  did  not  solicit  comments  on 
the  proposed  rule  change.  Nasdaq 
received  two  written  comments,  which 
are  attached  as  Exhibit  2.®^ 

The  first  commenter  recommended 
that  Nasdaq  should  require  Companies 
to  disclose;  (i)  How  they  are  complying 
with  the  requirement  to  consider  the 
independence  factors  enumerated  in 
Rule.lOC-l;  and  (ii)  the  nature  of  any 
conflict  of  interest  arising  from  the 
engagement  of  legal  counsel  by  a 
compensation  committee.  Nasdaq 
considered  these  recommendations,  but 
it  preferred  to  defer  to  the  judgment  of 
the  Commission  with  respect  to  the 
appropriate  disclosure  framework  under 
Rule  lOC-1.  Nasdaq  therefore  decided 
not  to  propose  any  new  disclosure 
requirements  for  Companies,  other  than 
those  that  are  required  by  Rule  lOC-1.®® 
The  second  commenter  proffered  four 
recommendations.  First,  this  commented 
recommended  that  Nasdaq  include 
director  fees  within  the  list  of  relevant 
factors  that  must  be  considered  when 
assessing  the  independence  of 
compensation  committee  members. 
Nasdaq  does  not  believe  that  the  intent 
of  the  Dodd-Frank  Act  or  Rule  lOC-1 
was  to  limit  independence  based  on 
director  compensation,  and  therefore, 
Nasdaq  proposes  to  continue  to  exempt 
board  fees  from  its  prohibition  on 
payment  of  compensatory  fees  to  a 
compensation  committee  member. 
Second,  this  commenter  recommended 
that  Nasdaq  include  in  the  requirements 
for  compensation  committee 
independence  a  factor  relating  to 
business  or  personal  relationships 
between  directors  and  officers.  As 
discussed  in  the  “Purpose”  section 
above,  Nasdaq  reviewed  its  current  and 
proposed  listing  rules  and  concluded 
that  these  rules  are  sufficient  to  ensure 
the  independence  of  compensation 
committee  members.  Therefore,  Nasdaq 
determined  not  to  propose  further 
independence  requirements,  other  than 
those  discussed  above.  Third,  this 
commenter  recommended  that  Nasdaq 
expand  the  additional  factors  for 


The  Commission  notes  that  the  comments  are 
available  at  http://nasdaq.cchwallstreet.com. 

Specifically,  as  required  by  Rule  lOC- 
l(b)(l)(iii)(A)(4),  Nasdaq  proposes  to  require  a 
Foreign  Private  Issuer  that  follows  a  home  country 
practice  in  lieu  of  the  requirement  to  have  an 
independent  compensation  committee  to  disclose 
the  reasons  why  it  does  not  have  such  a  committee. 
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compensation  committee  eligibility  to 
cover  all  independent  directors,  not  just 
those  serving  on  the  compensation 
committee.  While  Nasdaq  heavily 
weighed  the  commenter’s  concern  that 
multiple  definitions  of  independence 
add  to  the  complexity  of  board 
membership,  Nasdaq  believed  that  the 
intent  of  the  Dodd-Frank  Act  and  Rule 
lOC-1  was  to  address  the  independence 
of  compensation  committee  members,  as 
well  as  their  advisers,  specifically. 
Nasdaq  concluded  therefore  that  it  is 
inappropriate  to  expand  the  additional 
requirements  proposed  herein  to  cover 
all  independent  directors.  Finally,  this 
commenter  recommended  that  Nasdaq 
clarify  that,  while  the  factors  must  be 
considered  in  their  totality,  a  single 
factor  can  result  in  a  loss  of  director 
independence.  Nasdaq  confirms  that  a 
director  cannot  be  deemed  independent 
if  he  or  she  fails  any  one  of  the  bright- 
line  prohibitions  in  Nasdaq  Listing  Rule 
5605(a)(2). 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  wdthin  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  w'hich  the  Exchange  consents, 
the  Commission  will;  (a)  By  order 
approve  or  disapprove  such  proposed 
rule  change;  or  (b)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Exchange 
Act.  Comments  may  be  submitted  by 
any  of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://i\’uw.sec.gov/ 
ruies/sro.shtml);  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NASDAQ-2012-109  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NASDAQ-2012-109.  This 


file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
internet  Web  site  {http.V/wH'w.sec'.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vyritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be  * 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  Nasdaq.  All  comments  received 
will  be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
publicly  available.  All  submissions 
should  refer  to  File  Number  SR- 
NASDAQ-2012-109  and  should  be 
submitted  on  or  before  November  5, 
2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.®^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Dot.  2012-25281  Filed  10-12-12;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68022;  File  No.  SR-BATS- 
2012-039] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  of 
Proposed  Rule  Change,  as  Modified  by 
Amendment  No.1,  To  Adopt  Listing 
Standards  Related  to  Certain 
Compensation  Committee  and 
Compensation  Adviser  Requirements 

October  9,  2012. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 


17  CFR  200.30-3{a)(12). 
•15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 


September  25,  2012,  BATS  Exchange, 

Inc.  (the  “Exchange”  or  “BATS”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  filing 
was  amended  and  replaced  in  its 
entirety  by  Amendment  No.  1  thereto  on 
October  9,  2012,  and  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange’s  proposed  rule  change 
would  amend  BATS  Rule  14.10,  entitled 
“Corporate  Governance  Requirements,” 
in  accordance  with  the  provisions  of 
Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010  (the  “Dodd-Frank  Act”) 
requiring  the  listing  rules  of  a  national 
securities  exchange  to  prohibit  the 
listing  of  any  equity  security  of  an  issuer 
that  is  not  in  compliance  with  certain 
compensation  committee  and 
compensation  adviser  requirements,  as 
well  as  modifying  the  numbering  of 
Rule  14.10  in  order  to  accommodate  the 
proposed  amendments  and  additions. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Exchange’s  Web  site 
at  http://wv\^v. batstrading.com,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room.  The  proposed  rule  text  can  be 
found  in  Exhibit  5. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

This  Amendment  No.  1  to  SR-BATS- 
2012-039  (the  “Filing”)  amends  and 
replaces  in  its  entirety  the  Filing  as 
originally  submitted  on  September  25, 
2012.  Amendment  No.  1  further  clarifies 
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certain  aspects  of  proposed  Rule  14.10 
as  originally  filed.^ 

Section  952  of  the  Dodd-Frank  Act 
added  Section  IOC  to  the  Act,"*  which 
requires  the  listing  rules  of  each 
national  securities  exchange  to  prohibit 
the  listing  of  any  equity  security  of  an 
issuer  that  is  not  in  compliance  with  the 
compensation  committee  and 
compensation  adviser  requirements  of 
Rule  lOC-1  under  the  Act  (“Rule  loc¬ 
i’’).**  Specifically,  Rule  lOC-1  requires 
the  Exchange  to  establish  listing 
standards  that  require  each  member  of 
a  listed  issuer’s  compensation 
committee  to  be  a  member  of  the  board 
and  to  be  independent,  as  well  as 
establish  certain  factors  that  an  issuer 
must  consider  when  evaluating  the 
independence  of  a  director.  Rule  lOC- 
1  also  requires  the  Exchange  to  establish 
standards  for  evaluating  the 
independence  of  a  compensation 
consultant,  legal  counsel,  or  other 
adviser  (“Compensation  Consultant’’) 
and  requires  a  Company  to  provide 
funding  to  a  compensation  committee  to 
retain  such  Compensation  Consultant. 
Accordingly,  in  order  to  carry  out  the 
requirements  of  Section  952  of  the 
Dodd-Frank  Act,  the  Exchange  proposes 
to  make  several  amendments  to  Rule 
14.10. 

The  Exchange  proposes  to  amend 
Rule  14.10(c)(4)(A)  and  (B)  to  require 
that,  in  addition  to  meeting  the  criteria 
listed  under  Rule  14.10(c)(1)(B),  in 
evaluating  the  independence  of  a 
director  acting  in  the  capacity  described 
in  Rule  14.10(c)(4)(B),  the  board  of 
directors  of  a  Company  ^  shall  consider 
the  following  factors:  (i)  The  source  of 
compensation  of  the  director,  including 
any  consulting,  advisory  or  other 
compensatory  fee  paid  by  the  Company 
to  such  director;  and  (ii)  whether  the 
director  is  affiliated  wdth  the  Company, 
a  subsidiary  of  the  Company,  or  an 
affiliate  of  a  subsidiary  of  the  Company. 

The  Exchange  believes  that  the 
adoption  of  proposed  Rule 
14.10(c)(4)(A),  along  with  the  existing 
bright  line  tests  for  director 


3  The  Commission  notes  that  the  filed 
Amendment  No.  1  changed  language  in  sections  (ii), 
(hi),  and  (iv)  of  Rule  14.10(c)(4)(C)  to  clarify  the 
responsibilities  and  obligations  of  Independent 
Directors  responsible  for  determining  executive 
compensation,  as  well  as  their  rights  and 
obligations  regarding  Compensation  Consultants.  In 
addition,  the  Commission  notes  that  Amendment 
No.  1  made  clarifying  descriptive  changes  in  the 
Purpose  section  of  the  filing  regarding;  Changes  to 
the  rule  text;  the  factors  for  determining 
compensation  committee  independence;  the 
elimination  of  existing  exemptions  for  asset-backed 
issuers  and  cooperatives;  the  phase-in  period  for 
initial  public  offerings;  and  the  exemption  for 
Smaller  Reporting  Companies. 

« 15  U.S.C.  78f(b). 

®  As  defined  in  BATS  Rule  14.1(a)(3). 


independence  under  Rule  14.10(c)(1)(B), 
would  bring  the  Exchange  in 
compliance  with  Rule  10C-l(b)(l), 
because  the  Rules  would  require  that 
each  director  that  is  acting  in  the 
capacity  described  in  Rule  14.10(c)(4)(B) 
be  independent  based  on  an  evaluation 
by  the  board  that  include  the 
consideration  of  the  proposed  factors  in 
Rule  14.10(c)(4)(A).  In  determining 
these  independence  requirements,  the 
Exchange  considered  relevant  factors, 
including,  but  not  limited  to:  The  source 
of  compensation  of  a  director,  including 
any  consulting,  advisory  or  other 
compensatory  fee  paid  by  the  Company 
to  such  director  and  whether  the 
director  of  a  Company  is  affiliated  with 
the  Company,  a  subsidiary  of  the 
Company,  or  an  affiliate  of  a  subsidiary 
of  the  Company.  Rule  lOC-1  permits  the 
Exchange  to  consider  other  relevant 
factors  in  determining  the  independence 
requirements  for  compensation 
committee  members.®  After  reviewing 
its  current  and  proposed  listing  rules, 
the  Exchange  concluded  that  these  rules 
are  sufficient  to  ensure  the 
independence  of  Independent  Directors 
acting  in  the  capacity  described  in  Rule 
14.10(c)(4)(B).  The  Exchange  believes 
that  its  existing  “bright  line” 
independence  standards  as  set  forth  in 
Rule  14.10(c)(1)(B)  are  sufficiently  broad 
to  encompass  the  types  of  relationships 
which  would  generally  be  material  to  a 
director’s  independence  for  determining 
executive  officer  compensation. 
Therefore,  the  Exchange  determined  not 
to  propose  independence  requirements 
in  addition  to  those  specific 
considerations  required  by  proposed 
Rule  14.10(c)(4)(A).  After  considering 
the  factors  provided  in  Rule  lOC- 
l(b)(l)(ii)  and  evaluating  how  the 
factors  could  impact  the  ability  of  a 
director  to  act  independently  in  the 
determination  [sic]  executive 
compensation,  the  Exchange  believes 
that  it  can  best  comply  with  Rule  lOC- 
1  by  adopting  in  its  Rules  the  factors  set 
forth  in  Rule  10C-l(b)(l)(ii).  The 
Exchange  believes  that  this  approach 
will  best  provide  the  board  of  directors 
of  a  Company  with  the  requisite 
guidance  and  discretion  to  evaluate  the 
independence  of  each  director  as  it 
relates  to  the  determination  of  executive 
compensation.  , 

The  Exchange  is  also  proposing  to 
amend  Rule  14.10(c)(4)(B)  to  add  a  title 
to  and  adjust  the  numbering. of  the  Rule. 
The  changes  are  being  proposed  in  order 
to  remain  consistent  with  existing  rule 
structure  and  to  epsure  that  the  rules  are 
well-organized  and  easily 
understandable. 


6  See  17  CFR  240.10C-l(b)(l)(ii). 


The  Exchange  is  also  proposing  to 
delete  existing  Rule  14.10r(c)(4)(C).  As 
currently  written.  Rule  14.10(c)(4)(C) 
provides  an  exception  to  the 
independence  standards  under  Rule 
14.10(c)(4)(A)  and  (B)  where  the 
compensation  committee  is  comprised 
of  at  least  three  members,  permitting 
one  director  who  is  not  independent 
and  is  not  a  current  officer  or  employee 
or  a  family  member  of  an  officer  or 
employee  to  be  appointed  to  the 
compensation  committee  if  the  board 
determines  that  such  individual’s 
membership  is  required  by  the  best 
interest  of  the  Company.  However,  no 
such  exception  exists  under  Rule  lOC- 
1  and,  after  considering  the  factors 
relevant  to  compensation  committee 
independence  under  Rule  lOC-1,  the 
Exchange  believes  that  deletion  of  the 
exception  under  its  rules  would  comply 
with  Rule  lOC-1. 

Additionally,  the  Exchange  is 
proposing  to  add  Rule  14.10(c)(4)(C)(i) 
to  permit  the  compensation  committee 
of  a  Company,  acting  in  its  capacity  as 
a  committee  of  the  Company’s  board  of 
directors  and  in  its  sole  discretion,  to 
retain  or  obtain  the  advice  of  a 
Compensation  Consultant.  The 
Company  must  provide  for  appropriate 
funding,  as  determined  by  the 
compensation  committee,  for  payment 
of  reasonable  compensation  to  a 
Compensation  Consultant  retained  by 
the  compensation  committee.  The 
Exchange  believes  that  this  proposed 
Rule  14.10(c)(4)(C)(i)  would  comply 
with  Rule  lOC-1  and,  more  specifically. 
Rule  10C-l(b)(2)(i)  in  that  it  would 
provide  the  compensation  committee  of 
the  Company’s  board  of  directors  with 
the  authority  to  retain  or  obtain  the 
advice  of  a  Compensation  Consultant. 
Further,  proposed  Rule  14.10(c)(4)(C)(i) 
would  require  the  Company  to  provide 
appropriate  funding  to  the 
compensation  committee  for  such 
Compensation  Consultant,  as  required 
under  Rule  lOC-1  (b)(3). 

The  Exchange  is  also  proposing  to 
amend  Rule  14.10(c)(4)(C)(ii)  to  require 
Independent  Directors  of  a  Company 
that  are  acting  in  the  capacity  described 
in  Rule  14.10(c)(4)(B),  regardless  of 
whether  the  Independent  Directors  are 
acting  as  a  committee  of  the  Company’s 
board  of  directors-,  that  are  selecting  a 
Compensation  Consultant  to  perform  an 
independence  assessment  of  the 
Compensation  Consultant,  as  described 
below,  prior  to  selecting  the 
Compensation  Consultant.  An 
independence  assessment  is  not 
required  for  the  receipt  of  advice  from 
in-house  legal  counsel.  An 
independence  assessment  would 
include  the  consideration  of  the 


62574 


Federal  Register / Vol.  77,  No.  199 /Monday,  October  15,  2012 /Notices 


following  factors:  (i)  The  provision  of 
other  services  to  the  Company  hy  the 
person  that  employs  the  Compensation 
Consultant;  (ii)  the  amount  of  fees 
received  from  the  Company  hy  the 
person  that  employs  the  Compensation 
Consultant,  as  a  percentage  of  the  total 
revenue  of  the  person  that  employs  the 
Compensation  Consultant;  (iii)  the 
policies  and  procedures  of  the  person 
that  employs  the  Compensation 
Consultant  that  are  designed  to  prevent 
conflicts  of  interest;  (iv)  any  business  or 
personal  relationship  of  the 
Compensation  Consultant  with  any  of 
the  Independent  Directors  acting  in  the 
capacity  described  in  Rule 
14.10(c)(4)(B);  (v)  any  stock  of  the 
Company  owned  by  the  Compensation 
Consultant;  and  (vi)  any  business  or 
personal  relationship  of  the 
Compensation  Consultant,  legal 
counsel,  other  adviser,  or  the  person 
employing  the  Compensation 
Consultant  with  an  executive  officer  of 
the  Company.  As  proposed.  Rule 
14.10(c)(4)(C)(ii)  would  not  include  any 
specific  additional  factors  for 
consideration,  as  the  Exchange  believes 
that  the  list  included  in  Rule  lOC- 
1(b)(4)  is  very  comprehensive. 

The  Exchange  bmieves  that  proposed 
Rule  14.10(c)(4)(C)(ii)  would  comply 
with  Rule  lOC-1  and,  more  specifically. 
Rule  lOC-1  (b)(4)  because  the  proposed 
rule  would  require  the  Independent 
Directors  of  a  Company  that  are  acting 
in  the  capacity  described  in  Rule 
14.10(c)(4)(B)  to  perform  an 
independence  assessment  of  the 
Compensation  Consultant  based  on  the 
factors  required  by  Rule  10C-l(b)(4)(i)- 
(vi)  before  engaging  such  Compensation 
Consultant.  Further,  because  proposed 
Rule  14.10(c)(4)(C)(ii)  would  adopt  the 
standards  exactly  as  provided  in  Rule 
10C-l(b)(4),  the  Exchange  believes  that 
it  would  be  in  compliance  with  Rule 
lOC-1. 

In  addition,  the  Exchange  is 
proposing  to  amend  Rule 
14.10(c)(4)(C)(iii)  and  (iv),  also 
regarding  Compensation  Consultants. 
Specifically,  the  Exchange  is  proposing 
that  Independent  Directors  of  a 
Company  that  are  acting  in  the  capacity 
described  in  Rule  14.10(c)(4)(B);  (i)  shall 
be  directly  responsible  for  the 
appointment,  compensation  and 
oversight  of  the  work  of  any  retained 
Compensation  Consultant;  and  (ii)  shall 
not  be  required  to  implement  or  act 
consistently  with  the  advice  or 
recommendations  of  the  retained 
Compensation  Consultant,  nor  be 
restricted  in  their  ability  or  obligation  to 
exercise  their  own  judgment  in  fulfilling 
their  duties.  The  Exchange  believes  that 
proposed  Rules  14.10(c)(4)(C)(iii)  and 


(iv)  comply  with  Rule  lOC-1  and,  more 
specifically.  Rule  10C-l(b)(ii)  and  (iii), 
[sic]  in  that  the  proposed  rules  mirror 
exactly  the  requirements  of  Rule  lOC- 
l(b)(ii)  and  (iii)  [sic]  and,  therefore, 
would  bring  the  Exchange’s  listing  rules 
in  compliance  with  Rule  lOC-1. 

The  Exchange  is  also  proposing  to  add 
Rule  14.10(c)(4)(D),  which  provides  a 
Company  that  fails  to  comply  with  the 
composition  committee  requirements 
under  Rule  14.10(c)(4)(B)  because  a 
director  ceases  to  be  independent  for 
reasons  outside  the  director’s  reasonable 
control  with  a  cure  period  during  which 
the  Company  may  allow  that  director  to 
continue  to  act  in  the  capacity  described 
in  Rule  14.10(c)(4)(B)  until  the  earlier  of 
its  next  annual  shareholders  meeting  or 
one  year  from  the  occurrence  of  the 
event  that  caused  the  failure  to  comply 
with  this  requirement.  A  Company 
relying  on  this  provision  must  provide 
notice  to  the  Exchange  immediately 
upon  learning  of  the  event  or 
circumstances  that  caused  the 
noncompliance.  The  Exchange  believes 
that  proposed  Rule  14.10(c)(4)(D)  would 
comply  with  Rule  10C-l(a)(3),  which 
requires  the  Exchange  to  provide  for 
appropriate  procedures  for  a  listed 
issuer  to  have  a  reasonable  opportunity 
to  cure  any  defects  that  would  be  the 
basis  for  a  prohibition  before  the 
imposition  of  such  prohibition.  Rule 
14.10(c)(4)(D)  also  describes  a  cure 
period  that  would  be  compliant  with 
Rule  IOC— 1(a)(3),  which  the  Exchange 
has  proposed  to  adopt.  For  these 
reasons,  the  Exchange  believes  that 
pfoposed  Rule  14.10(c)(4)(D)  would 
comply  with  Rule  10C-l(a)(3). 

The  Exchange  is'  also  proposing  to 
amend  Rules  14.10(e)(1)(A)  and  (B)  in 
order  to  eliminate  exemptions  to  Rule 
14.10(c)(4)  for  asset-backed  issuers  and 
other  passive  issuers  (collectively, 
“Asset-backed  Issuers”)  and 
cooperatives.  The  Exchange  believes 
that  these  changes  comply  with  Rule 
lOC-1  because  Rule  lOC-1  provides 
exemptions  to  independence 
requirements  in  certain  circumstances 
as  well  as  general  exemptions  in  other 
circumstances,  however.  Rule  lOC-1 
does  not  provide  any  exemptions  for 
Asset-backed  Issuers  or  for  cooperatives. 
Rule  lOC-1  does  provide  the  Exchange 
with  some  discretion  to  provide 
exemptions  to  the  requirements  of  Rule 
lOC-1,  however,  the  Exchange  declines 
to  propose  exemptions  for  Asset-backed 
Issuers  or  cooperatives  at  this  time.  For 
these  reasons,  the  Exchange  believes 
that  proposed  Rules  14.10(e)(1)(A)  and 
(B)  comply  with  the  requirements  of 
Rule  lOC-1.  In  conjunction  with  this 
change,  the  Exchange  is  also  proposing 
to  eliminate  the  existing  exemptions 


from  the  requirements  of  Rule 
14.10(c)(4)  for  Asset-backed  Issuers  and 
cooperatives.  The  Exchange  recognizes 
the  importance  of  independence  in  the 
process  of  determining  executive  officer 
compensation.  Additionally,  under  the 
proposed  Rules,  Companies  will  not  be 
required  in  all  cases  to  comply,  initially 
and  on  a  continued  basis,  with  the 
independence  requirements.  For 
example.  Companies  listing  in 
connection  with  their  initial  public 
offering  will  have  a  phase-in  period 
before  compliance  with  Rules 
14.10(c)(4)(A)  and  (B)  becomes 
necessary,  and  all  Companies  will  be 
subject  to  a  cure  period  should  an  event 
occur  that  causes  noncompliance  with 
the  Rules.  The  Exchange  does  recognize 
that  certain  issuers,  including  Asset- 
backed  Issuers  and  cooperatives,  might 
have  governance  structures  that  make 
compliance  with  Rule  14.10(c)(4) 
difficult  or  impractical.  However,  due  to 
the  fact  that  the  Exchange  does  not  have 
any  listed  Asset-backed  Issuers  or 
cooperatives,  the  Exchange  is  proposing 
to  remove  the  current  exemption  so  that 
it  can  more  fully  review,  as  a  whole, 
potential  exemptions  for  Asset-backed 
Issuers  and  cooperatives.  The  Exchange 
will  constantly  evaluate  the 
appropriateness  of  these  exemptions  as 
well  as  exemptions  for  all  other 
categories  of  issuers  and  may  propose  to 
reinstitute  these  or  other  exemptions  in 
the  future. 

The  Exchange  is  also  proposing  to 
amend  Rule  14.10(e)(1)(C)  to  require 
foreign  private  issuers  to  comply  with 
the  Compensation  Consultants 
requirement  of  Rule  14.10(c)(4)(C).  The 
Exchange  is  proposing  the  amendment 
in  order  to  make  clear  that,  while  lOC- 
l(b)(iii)(4)  [sic]  exempts  foreign  private 
issuers  from  the  independence 
requirements  of  10C-l(b)(ii),  [sic]  which 
the  proposed  Rule  14.10(e)(1)(C) 
reflects.  Rule  lOC-1  does  not  exempt 
foreign  private  issuers  from  the 
Compensation  Consultant  requirements 
under  Rule  10C-l(b)(4).  As  such,  the 
Exchange  is  proposing  to  amend  its 
Rules  to  continue  to  exempt  foreign 
private  issuers  from  the  independence 
requirements  of  Rules  14.10(c)(4)(A)  and 
(B),  but  to  make  clear  that  foreign 
private  issuers  are  not  exempt  from  the 
Compensation  Consultant  requirements 
of  Rule  14.10(c)(4)(C).  For  these  reasons, 
the  Exchange  believes  that  the  proposed 
changes  to  Rule  14.10(e)(1)(C)  comply 
with  the  requirements  of  Rule  lOC-1. 

The  Exchange  is  also  proposing  to 
amend  Rule  14.10(e)(l)(D)(ix)  to  require 
limited  partnerships  to  comply  with  the 
Compensation  Consultants  requirement 
of  Rule  14.10(c)(4)(C).  The  Exchange  is 
proposing  the  amendment  in  order  to 
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make  its  rules  reflect  that,  while  lOC- 
l(h)(iii)(l)  [sic]  exempts  limited 
partnership  from  the  independence 
requirements  of  10C-l(b){ii),  [sic]  which 
the  proposed  Rule  14.10(e)(1)(D) 
reflects,  Rule  lOC-1  does  not  exeiript 
limited  partnerships  from  the 
Compensation  Consultant  requirements 
under  Rule  10C-l(b)(4).  As  such,  the 
Exchange  is  proposing  to  amend  its 
rules  to  continue  to  exempt  limited 
partnerships  from  the  independence 
requirements  of  Rules  14.10(c)(4)(A)  and 
(B),  but  to  make  clear  that  limited 
partnerships  are  not  exempt  from  the 
Compensation  Consultant  requirements 
of  Rule  14.10(c)(4)(C).  For  these  reasons, 
the  Exchange  believes  that  the  proposed 
changes  to  Rule  14.10(e)(l)(D)(ix) 
comply  with  the  requirements  of  Rule 
lOC-1. 

The  Exchange  is  also  proposing  to 
amend  Rule  14.10(e)(1)(E)  to  make  clear 
that  not  all  managed  investment 
compdhies  are  exempt  from  Rules 
14.10(c)(4)(A)  and  (B),  but  rather,  only 
open-end  management  investment 
companies  registered  under  the 
Investment  Company  Act  of  1940  are 
exempt  from  the  requirements.  The 
Exchange  is  making  this  proposal  in 
order  to  make  its  rules  reflect  that,  while 
Rule  10C-l(b)(iii)(3)  [sic]  exempts  open- 
end  management  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940  from  the 
independence  requirements  of  Rule 
10C-l(b)(ii),  [sic]  this  exemption  does 
not  apply  to  all  management  investment 
companies.  In  addition,  Rule  lOC-1 
does  not  exempt  open-end  management 
investment  companies  from  the 
Compensation  Consultant  requirements 
under  Rule  10C-l(b)(4).  As  such,  the 
Exchange  is  proposing  to  amend  its 
rules  to  reflect  that  open-end 
management  investment  companies  will 
not  be  exempt  from  the  Compensation 
Consultant  requirements  under  Rule 
14.10(c)(4)(C).  Because  these  changes 
have  been  made  to  make  Rule 
14.10(e)(1)(E)  reflect  the  language  of 
Rule  lOC-1,  the  Exchange  believes  that 
the  proposed  changes  comply  with  the 
requirements  of  Rule  lOC-1. 

The  Exchange  is  also  proposing  to  add 
Rule  14.10(e)(1)(F),  which  will  provide 
that  Companies  in  bankruptcy 
proceedings  are  exempt  from  the 
independence  requirements  of  Rules 
14.10(c)(4)(A)  and  (B).  The  Exchange  is 
making  this  proposal  in  order  to  make 
its  rules  reflect  that,  while  Rule  lOC- 
l(b)(iii)(2)  [sic]  exempts  Companies  in 
bankruptcy  proceedings  from  the 
independence  requirements  of  lOC- 
l(b)(ii),  Rule  lOC-1  does  not  exempt 
Companies  in  bankruptcy  proceedings 
from  the  Compensation  Consultant 


requirements  under  Rule  10C-l(b)(4). 

As  such,  the  Exchange  is  proposing  to 
amend  its  rules  to  exempt  Companies  in 
bankruptcy  proceedings  from  the 
independence  requirements  of  Rules 
14.10(c)(4)(A)  and  (B),  but  to  make  clear 
that  Companies  in  bankruptcy 
proceedings  are  not  exempt  from  the 
Compensation  Consultant  requirements 
of  Rule  14.10(c)(4)(C).  Because  these 
changes  have  been  made  to  make  Rule 
14.10(e)(1)(F)  reflect  the  requirements  of 
Rule  lOC-1,  the  Exchange  believes  that 
the  proposed  changes  comply  with  the  • 
requirements  of  Rule  lOC-1. 

The  Exchange  is  also  proposing  to  add 
Rule  14.10(e)(1)(G),  which  will  provide 
that  smaller  reporting  companies,  as 
defined  in  Rule  12b-2  under  the  Act 
(“Smaller  Reporting  Companies”),  are 
exempt  from  all  of  the  requirements  of 
Rule  14.10(c)(4).  The  Exchange  is 
making  this  proposal  in  order  to  make 
its  rules  reflect  that  Rule  10C-l(b)(5)(ii) 
exempts  Smaller  Reporting  Companies 
from  the  entirety  of  Rule  10C-l(b), 
including  the  independence  and 
Compensation  Consultant  requirements 
under  Rule  lOC-1.  As  such,  the 
Exchange  is  proposing  to  amend  its 
rules  to  exempt  Smaller  Reporting 
Companies  from  the  independence 
requirements  of  Rules  14.10(c)(4)(A)  and 
(B)  as  well  as  the  Compensation 
Consultant  requirements  of  Rule 
14.10(c)(4)(C).  Because  these  changes 
have  been  made  to  make  Rule 
14.10(e)(1)(G)  reflect  the  requirepients  of 
Rule  lOG-1,  the  Exchange  believes  that 
the  proposed  changes  comply  with  the 
requirements  of  Rule  lOG-1.  In 
addition,  this  approach  will  minimize 
new  costs  imposed  on  Smaller 
Reporting  Companies  and  allow  them 
some  flexibility  not  allowed  for  larger 
Companies. 

The  Exchange  also  proposes  to  amend 
Rule  14.10(e)(2)(A)  to  allow  a  Company 
listing  in  connection  with  its  initial 
public  offering  to  phase-in  the 
independent  committee  requirements 
set  forth  in  Rules  14.10(c)(4)(A)  and  (B) 
as  follows:  (1)  One  independent  member 
at  the  time  of  listing;  (2)  a  majority  of 
independent  members  within  90  days  of 
listing;  and  (3)  all  independent  members 
within  one  year  of  listing.  The  Exchange 
believes  that  this  amendment  complies 
with  Rule  lOC-1  because  it  provides  a 
Company  with  the  opportunity  to 
gradually  meet  the  requirements  of 
Rules  14.10(c)(4)(A)  and  (B)  after 
becoming  listed  in  connection  with  an 
initial  public  offering,  rather  than 
forcing  a  Company  to  meet 
independence  requirements  prior  to  its 
initial  public  offering.  Since  Companies 
listing  in  connection  with  an  initial 
public  offering  may  not  have  previously 


had  an  independent  compensation 
committee,  the  Exchange  believes  that 
allowing  such  Companies  to  phase  in 
compliance  with  the  independent 
compensation  committee  requirements 
will  reasonably  provide  these 
Companies  with  a  window  identical  to 
that  of  the  Independent  Director 
Oversight  of  Director  Nominations 
under  Rule  14.10(c)(5)  and  the 
independent  audit  committee 
requirement  pursuant  to  Rule  lOA- 
3(b)(l)(iv)(A)  under  the  Act.^  As  noted 
above,  proposed  Rule  14.10(e)(2)(A) 
would  require  that  the  Company  have  at 
least  one  independent  member  at  the 
time  of  listing,  meaning  that  even 
though  it  is  described  as  a  “phase-in 
period,”  the  Company  would  never 
actually  be  without  at  least  one 
independent  member. 

The  Exchange  also  proposes  to  add 
Rule  14.10(e)(2)(D)  in  order  to  permit  a 
Company  listed  on  the  Exchange  prior 
to  the  effective  date  of  this  proposal, 
commencing  on  June  1,  2013,  to  phase- 
in  compliance  with  the  Independent 
Director  Oversight  of  Executive  Officer 
Compensation  requirements  set  forth  in 
Rules  14.10(c)(4)(A)  and  (B)  on  the  same 
schedule  as  Companies  listing  in 
conjunction  with  their  initial  public 
offering. 

The  Exchange  also  proposes  to  make 
a  clarifying  amendment  to  Rule 
14.10(c)(1)(B),  which  defines  an 
Independent  Director,  in  order  to 
indicate  that  there  are  additional  factors 
involved  in  the  determination  of 
independence  for  directors  acting  in  the 
capacity  described  in  Rule 
14.10(c)(4)(B).  Lastly,  the  Exchange 
proposes  to  modify  the  numbering  of 
Rule  14.10  in  order  to  accommodate  the 
amendments  and  additions  proposed 
above. 

2.  Statutory  Basis 

Approval  of  the  rule  change  proposed 
in  this  submission  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  that  are 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b)  of  the  Act.® 
The  Exchange  believes  that  proposed 
Rule  14.10  is  consistent  with  Section 
6(b)(5)  of  the  Act,®  because  it  would 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to,  and 
perfect  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest.  The 
Exchange  is  adopting  proposed  Rule 


7  See  17  CFR  240.10A-3(b)(l){iv)(A).  . 
®15U.S.C.  78f(b). 

9  15  U.S.C.  78f(bK5). 
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14.10  to  comply  with  the  requirements 
of  Section  952  of  the  Dodd-Frank  Act, 
and  therefore  believes  the  proposed  rule 
change  to  be  consistent  with  the  Act, 
particularly  with  respect  to  the 
protection  of  investors  and  the  public 
interest. 

The  Exchange  also  believes  that  the 
proposal  will  contribute  to  investor 
protection  and  the  public  interest  by 
requiring  that  only  Independent 
Directors  of  an  issuer  oversee  executive 
officer  compensation  matters,  consider 
independence  criteria  before  retaining 
compensation  advisers,  and  have 
ultimate  responsibility  for  the 
appointment,  compensation,  and 
oversight  of  these  advisers.  As  discussed 
above,  after  considering  the  factors 
provided  in  Rule  10C-l(b)(l)(ii)  and 
evaluating  how  the  factors  could  impact 
the  ability  of  a  director  to  act 
independently  in  the  determination  of 
executive  compensation,  the  Exchange 
believes  that  it  can  best  comply  with 
Rule  lOC-1  by  adopting  in  its  Rules  the 
factors  set  forth  in  Rule  10C-l(b)(l)(ii). 
The  Exchange  believes  that  this 
approach  will  best  provide  the  board  of 
directors  of  a  Company  with  the 
requisite  guidance  and  discretion  to 
evaluate  the  independence  of  each 
director  as  it  relates  to  the 
determination  of  executive 
compensation. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  imposes  any 
burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  hnding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will;  (a)  By  order 
approve  or  disapprove  such  proposed 
rule  change,  or  (b)  institute  proceedings 
to  determine  whether  the  proposed  rule 
change  should  be  disapproved. 


rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  (http://w’ww.  sec.gov/ 
rules/ sro.shtml)-,  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
BATS-201 2-039  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,. Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BATS-201 2-039.  This  file 
number  should  be  .included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://mvw.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10;00  a.m. 
and  3;00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  offices  of  the 
Exchange.  All  comments  received  will 
be  posted  without  change;  the 
Commission  does  not  edit  personal 
identifying  information  ft-om 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly..  All  submissions 
should  refer  to  File  Number  SR-BATS- 
201 2-039,  and  should  be  submitted  on 
of  before  November  5,  2012. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2012-25280  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68007;  File  No.  SR- 
NYSEMKT-2012-48] 

Self-Regulatory  Organizations;  NYSE 
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110, 801, 803  and  805  of  the 
Exchange’s  Company  Guide  To 
Comply  With  the  Requirements  of 
Securities  and  Exchange  Commission 
Rule  IOC-1 

October  9,  2012. 

Pursuant  to  Section  19(b)(ll’  of  the 
Securities  Exchange  Act  of  1934  {the 
“Act”)  2  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on 
September  25,  2012,  NYSE  MKT  LLC 
(the  “Exchange”  or  “NYSE  MKT”)  filed 
with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  filing 
was  amended  and  replaced  in  its 
entirety  by  Amendment  No.  1  thereto  on 
October  1,  2012,  and  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Sections  110,  801,  803  and  805  of  the 
Exchange’s  Company  Guide  (the 
“Company  Guide”)  to  comply  with  the 
requirerhents  of  Securities  and 
Exchange  Commission  (“Commission” 
or  “SEC”)  Rule  lOC-l.'*  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  w^'w. nyse.com, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 


’“17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(bHl). 

2  15  U.S.C.  78a. 

3 17  CFR  240.19b-4. 
■•17CFR240.10C-1. 
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II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  niing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for^  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  he  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

This  Amendment  No.  1  to  SR- 
NYSEMKT-2012-48  (the  “filing”) 
replaces  the  original  Filing  submitted  on 
September  25,  2012  in  its  entirety. 
Amendment  No.  1  corrects  a  single  error 
in  the  rule  text  in  Exhibit  5  as  originally 
filed.  The  error  was  in  Section  805(c)(5) 
under  the  heading  “Transition  Period.” 

NYSE  MKT  proposes  to  amend 
Sections  110,  801,  803  and  805  of  the 
Company  Guide  to  comply  with  the 
requirements  of  SEC  Rule  lOC-1. 

The  proposed  changes  to  Sections 
110,  801,  803  and  805  will  become 
operative  on  July  1,  2013.  Consequently, 
the  existing  text  of  these  sections  will 
remain  in  the  Company  Guide  until 
June  30,  2013  and  will  be  removed 
immediately  thereafter.^  Upon  approval 
of  this  filing,  the  amended  provisions  of 
those  sections  will  be  included  in  the 
Company  Guide  with  introductory  text 
indicating  that  the  revised  text  does  not 
become  operative  until  July  1,  2013. 

Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010  (the  “Dodd-Frank  Act”)  ® 
added  Section  IOC  to  the  Securities 
Exchange  Act  of  1934.^  Section  IOC 
requires  the  Commission  to  adopt  rules 
directing  the  national  securities 
exchanges  and  national  securities 
associations  to  prohibit  the  listing  of 
any  equity  security  of  an  issuer  that  is 
not  in  compliance  with  Section  IOC’? 
compensation  committee  and 
compensation  adviser  requirements.  On 
June  20,  2012,  to  comply  with  the 
requirements  of  Section  lOC,  the 
Commission  adopted  new  Rule  lOC-1, 
which  directs  the  national  securities 

®The  Commission  notes  that  the  Exchange  will 
have  to  comply  with  Section  19{b)  of  the  Act. 

6  Pub.  L.  No.  111-203,  124  Stat.  1900  (2010). 

7 15  U.S.C.  78j-3. 


exchanges  to  adopt  listing  rules 
effectuating  the  compensation 
committee  and  compensation  adviser 
requirements  of  Section  IOC. 

Rule  lOC-1  does  not  by  its  terms 
require  a  national  securities  exchange  to 
mandate  that  listed  companies  must 
have  a  compensation  committee. 
However,  in  the  absence  of  a 
compensation  committee,  most  of  the 
provisions  of  Rule  lOC-1  applicable  to 
compensation  committees  are 
applicable  to  “the  members  of  the  board 
of  directors  who  oversee  executive 
compensation  matters  on  behalf  of  the 
board  of  directors.”  ®  NYSE  MKT’s 
listing  standard  with  respect  to 
executive  compensation,  Section  805  of 
the  Company  Guide,  provides  that  the 
compensation  of  the  chief  executive 
officer  of  a  listed  company  must  be 
determined,  or  recommended  to  the 
board  for  determination,  either  by  a 
compensation  committee  comprised  of 
independent  directors  or  by  a  majority 
of  the  independent  directors  on  the 
company’s  board  of  directors. 
Consequently,  if  a  listed  company  does 
not  have  a  compensation  committee,  the 
Exchange’s  proposed  amendments  to  its 
rules  pursuant  to  Rule  lOC-1  would 
apply  to  the  independent  directors  of 
the  listed  company  individually  and  as 
a  group,  as  applicable.  The  Exchange 
proposes  to  amend  Section  805(a)  to 
provide  that  all  references  to  a  listed 
company’s  compensation  committee  in 
Section  805  will,  in  the  case  of  a  listed 
company  that  does  not  have  a 
compensation  committee,  be  applicable 
to  the  listed  company’s  independent 
directors  as  a  group,  and  the  same 
approach  is  utilized  in  this  filing. 

Compensation  Committee  Director 
Independence  Requirement 

In  adopting  independence 
requirements  for  compensation 
committee  members,  10C-l(b)(l)(ii)® 
requires  the  exchaftges  to  consider 
relevant  factors  including,  but  not 
limited  to:  (i)  The  source  of  the 
director’s  compensation,  including  any 
consulting,  advisory  or  other 
compensatory  fees  paid  by  the  listed 
company:  and  (ii)  whether  the  director 
has  an  affiliate  relationship  with  the 
company,  a  subsidiary  of  the  company 
or  an  affiliate  of  a  subsidiary  of  the 
company.  Rule  10C-l(a)(4)  requires 
that  the  rule  filing  submitted  to  the  SEC 
by  each  exchange  in  connection  with 
the  adoption  of  the  rules  required  by 
Rule  lOC-1  must  include  a  review  of 

8  See  the  definition  of  the  term  “compensation 
committee”  in  Rule  10C-l(c)(2)(iii). 

9  17  CFR  240.10C-l(b)(l)(ii). 

>0 17  CFR  240.10C-l(a)(4). 


whether  and  how  the  proposed  listing 
standards  satisfy  the  requirements  of  the 
final  rule;  a  discussion  of  the  exchange’s 
consideration  of  factors  relevant  to 
compensation  committee  independence: 
and  the  definition  of  independence 
applicable  to  compensation  committee 
members  that  the  exchange  proposes  to 
adopt  or  retain  in  light  of  such  review. 

The  Exchange’s  director 
independence  standards  are  set  forth  in 
Section  803(A)(2).  That  section  provides 
that  no  director  qualifies  as  independent 
unless  the  issuer’s  board  of  directors 
affirmatively  determines  that  the 
director  does  not  have  a  relationship 
that  would  interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director.  In 
addition.  Section  803(A)(2)  provides 
that  a  director  may  not  be  deemed  to  be 
independent  if  such  director  has  a 
relationship  with  the  listed  company 
which  violates  any  one  of  five  “bright 
line”  tests.^^ 

The  provisions  of  Section  803(A)(2) 
will  continue  to  be  applicable  to 

•’The  following  are  the  “bright  line”  tests  set 
forth  in  Section  803(A)(2):  (a)  The  director  is,  or 
during  the  past  three  years  was,  employed  by  the 
company,  other  than  prior  employment  as  an 
interim  executive  officer  (provided  the  interim 
employment  did  not  last  longer  than  one  year);  (b) 
The  director  accepted  or  has  an  immediate  family 
member  who  accepted  any  compensation  from  the 
company  in  excess  of  $120,000  during  any  period 
of  twelve  consecutive  months  within  the  three  years 
preceding  the  determination  of  independence,  other 
than  the  following:  (i)  Compensation  for  board  or 
board  committee  service:  or,  (ii)  compensation  paid 
to  an  immediate  family  member  who  is  an 
employee  (other  than  an  executive  officer)  of  the 
company;  or,  (iii)  compensation  received  for  former 
service  as  an  interim  executive  officer  (provided  the 
interim  employment  did  not  last  longer  than  one 
year):  or,  (iv)  benefits  under  a  tax -qualified 
retirement  plan,  or  non-discretionary 
compensation;  (c)  The  director  is  an  immediate 
family  member  of  an  individual  who  is,  or  at  any 
time  during  the  past  three  years  was,  employed  by 
the  company  as  an  executive  officer;  (d)  The 
director  is,  or  has  an  immediate  family  member 
who  is,  a  partner  in,  or  a  controlling  shareholder 
or  an  executive  officer  of,  any  organization  to  which 
the  company  made,  or  from  which  the  company 
received,  payments  (other  than  those  arising  solely 
from  investments  in  the  company’s  securities  or 
payments  under  non-discretionary  charitable 
contribution  matching  programs)  that  exceed  5%  of 
the  organization’s  consolidated  gross  revenues  for 
that  year,  or  $200,000,  whichever  is  more,  in  any 
of  the  most  recent  three  fiscal  years;  (e)  The  director 
is,  or  has  an  immediate  family  member  who  is, 
employed  as  an  executive  officer  of  another  entity 
where  at  any  time  during  the  most  recent  three 
fiscal  vears  any  of  the  issuer’s  executive  officers 
serve  on  the  compensation  committee  of  such  other 
entity:  or  (f)  The  director  is,  or  has  an  immediate 
family  member  who  is,  a  current  partner  of  the 
company’s  outside  auditor,  or  was  a  partner  or 
employee  of  the  company’s  outside  auditor  who 
worked  on  the  company’s  audit  at  any  time  during 
any  of  the  past  three  years.  In  lieu  of  Section 
803A(2)(a)  through  (f),  a  director  of  a  business 
development  company  is  considered  to  be 
independent  if  he  or  she  is  not  an  “interested 
person”  of  the  company,  as  defined  in  Section 
2(a)(19)  of  the  Investment  Company  Act  of  1940. 
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independence  determinations  in 
relation  to  compensation  committee 
service,  as  compensation  committee 
members  wilt  be  required  to  be 
independent  under  the  Exchange’s 
general  board  independence  standards 
set  forth  in  Section  803(A)(2),  in 
addition  to  the  independence 
requirements  proposed  specifically  for 
compensation  committee  service. 

The  Exchange  proposes  to  amend 
Section  803(A)(2)  of  the  Company  Guide 
to  require  that,  in  affirmatively 
determining  the  independence  of  any 
director  who  will  serve  on  the 
compensation  committee  of  the  listed 
company’s  board  of  directors,  or,  in  the 
case  of  a  company  that  does  not  have  a 
compensation  committee,  in 
affirmatively  determining  the 
independence  of  all  independent 
directors,  the  board  of  directors  must 
consider  all  factors  specifically  relevant 
to  determining  whether  a  director  has*  a 
relationship  to  the  listed  company 
which  is  material  to  that  director’s 
ability  to  be  independent  from 
management,  in  connection  with  the 
duties  of  a  compensation  committee 
member  including,  but  not  limited  to, 
the  two  factors  that  are  explicitly 
enumerated  in  Rule  10C-l(b)(ii)  that  are 
set  forth  in  proposed  Section  805(c)(1). 
When  considering  the  sources  of  a 
director’s  compensation  in  determining 
his  independence  for  purposes  of 
compensation  committee  service, 
proposed  new  commentary  .03  to 
Section  805  provides  that  the  board 
should  consider  whether  the  director 
receives  compensation  from  any  person 
or  entity  that  would  impair  his  ability  ^ 
to  make  independent  judgments  about 
the  listed  company’s  executive 
compensation.  Similarly,  when 
considering  any  affiliate  relationship  a 
director  has  with  the  company,  a 
subsidiary'  of  the  company,  or  an 
affiliate  of  a  subsidiary  of  the  company, 
in  determining  his  independence  for 
purposes  of  compensation  committee 
service,  the  proposed  commentary 
provides  that  the  board  should  consider 
whether  the  affiliate  relationship  places 
the  director  under  the  direct  or  indirect 
control  of  the  listed  company  or  its 
senior  management,  or  creates  a  direct 
relationship  between  the  director  and 
members  of  senior  management,  in  each 
case  of  a  nature  that  would  impair  his 
ability  to  make  independent  judgments 
about  the  listed  company’s  executive 
compensation. 

The  Exchange  does  not  propose  to 
adopt  any  specific  numerical  tests  with 
respect  to  the  factors  specified  in 
proposed  Section  805(c)(1)  or  to  adopt 
a  requirement  to  consider  any  other 
specific  factors.  In  particular,  the 


Exchange  does  not  intend  to  adopt  an 
absolute  prohibition  on  a  board  making 
an  affirmative  finding  that  a  director  is 
independent  solely  on  the  basis  that  the 
director  or  any  of  the  director’s  affiliates 
are  shareholders  owning  more  than 
^ome  specified  percentage  of  the  listed 
company.  In  the  adopting  release  for 
Rule  lOC-1  (the  “Adfipting  Release”), 
the  SEC  recognized  that  the  exchanges 
might  determine  that  not  all  affiliate 
relationships  would  adversely  affect  a 
director’s  ability  to  be  independent  from 
management. ^3  Consistent  with  the 
views  of  commenters  on  the  SEC’s  rules 
as  originally  proposed,  the  Exchange 
believes  that — rather  than  adversel\^ 
affecting  a  director’s  ability  to  be 
independent  fi'pm  management  as  a  < 
compensation  committee  member — 
share  ownership  in  the  listed  company 
aligns  the  director’s  interests  with  those 
of  unaffiliated  shareholders,  as  their 
stock  ownership  gives  them  the  same 
economic  interest  in  ensuring  that  the 
listed  company’s  executive 
compensation  is  not  excessive. 

The  Exchange  believes  that  its 
existing  “bright  line”  independence 
standards  as  set  forth  in  Section 
803(A)(2)  of  the  Company  Guide  are 
sufficiently  broad  to  encompass  the 
types  of  relationships  which  would 
generally  be  material  to  a  director’s 
independence  for  compensation 
committee  service.  In  addition,  Section 
803(A)(2)  already  requires  the  board  to 
consider  any  relationship  that  would 
interfere  with  the  director’s  exercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director.  The 
Exchange  believes  that  these 
requirements  with  respect  to  general 
director  independence,  when  combined 
with  the  specific  considerations 
required  by  proposed  Section  805(c)(1), 
represent  an  appropriate  standard  for 
compensation  committee  independence 
that  is  consistent  with  the  requirements 
of  Rule  lOC-1. 

Compensation  Committee  Advisers 

Rule  10C-l(b)(2)  i"*  requires  exchange 
rules  to  mandate  that  compensation 
committees  must  have  broad  authority 
to  engage  advisers  to  assist  in  their 
performance  of  the  committee’s 
functions.  Specifically,  exchange  rules 
must  mandate  that: 

(a)  The  compensation  committee  may, 
in  its  sole  discretion,  retain  or  obtain  the 
advice  of  a  compensation  consultant, 
independent  legal  counsel  or  other 
adviser;  and 


Release  Nos.  33-9330;  34-67220  (June  20, 
2012):  77  FR  38422  (June  27,  2012). 

12  See  Adopting  Release  at  38428. 

17  CFR  240.10C-l(b)(2). 


(b)  The  compensation  committee  shall 
be  directly  responsible  for  the 
appointment,  compensation  and 
oversight  of  the  work  of  any 
compensation  consultant,  independent 
legal  counsel  and  other  adviser  retained 
by  the  compensation  committee. 

Rule  10C-l(b)(3)  requires  exchange 
rules  to  mandate  that  the  listed 
company  must  provide  for  appropriate 
funding,  as  determined  by  the 
compensation  committee,  frr  payment 
of  reasonable  compensation  to  a 
compensation  consultant,  independent 
legal  counsel  or  any  other  adviser 
retained  by  the  compensation 
committee. 

The  Exchange  proposes  to  adopt  the 
requirements  specified  in  Rule  lOC- 
1(b)(2)  and  (3)  verbatim  as  new 
subsection  (c)(3)  to  Section  805. 

Compensation  Adviser  Independence 
Factors 

Rule  lOC-1  (b)(4)  provides  that  the 
compensation  committee  of  a  listed 
issuer  may  select  a  compensation 
consultant,,  legal  counsel  or  other 
adviser  to  the  compensation  committee 
only  after  taking  into  consideration  the 
following  factors,  as  well  as  any  other 
factors  identified  by  the  relevant 
national  securities  exchange  or  national 
securities  association  in  its  listing 
standards: 

(i)  The  provision  of  other  services  to 
the  listed  company  by  the  person  that 
employs  the  compensation  consultant, 
legal  counsel  or  other  adviser; 

(ii)  The  amount  of  fees  received  from 
the  listed  company  by  the  person  that 
employs  the  compensation  consultant, 
legal  counsel  or  other  adviser,  as  a 
percentage  of  the  total  revenue  of  the 
person  that  employs  the  compensation 
consultant,  legal  counsel  or  other 
adviser; 

(iii)  The  policies  and  procedures  of 
the  person  that  employs  the 
compensation  consultant,  legal  counsel 
or  other  adviser  that  are  designed  to 
prevent  conflicts  of  interest; 

(iv)  Any  business  or  personal 
relationship  of  the  compensation 
consultant,  legal  counsel  or  other 
adviser  with  a  member  of  the 
compensation  committee; 

(v)  Any  stock  of  the  listed  company 
owned  by  the  compensation  consultant, 
legal  counsel  or  other  adviser;  and 

(vi)  Any  business  or  personal 
relationship  of  the  compensation 
consultant,  legal  counsel,  other  adviser 
or  the  person  employing  the  adviser 
with  an  executive  officer  of  the  listed 
company. 


’5 17  CFR  240.10C-l(b)(3). 

’6 17  CFR  240.  lOC-1  (b)(4).  • 
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Accordingly,  the  Exchange  proposes 
to  add  as  new  subsection  (c)(4)  to 
Section  805  a  provision  specifying  that, 
before  engaging  an  adviser,  the 
compensation  committee  must  consider 
the  factors  enumerated  above.  As 
proposed,  Sectibn  805(c)(4)  would  not 
include  any  additional  factors  for 
consideration,  as  the  Exchange  believes 
that  the  list  included  in  Rule  lOC- 
1(b)(4)  is  very  comprehensive  and  the 
proposed  listing  standard  would  also 
require  the  compensation  committee  to 
consider  any  other  factors  that  would  be 
relevant  to  the  adviser’s  independence 
from  management. 

Consistent  with  Rule  lOC- 
l(b)(2)(iii),i7  the  Exchange  proposes  to 
include  as  new  Commentary  .04  to  Rule 
805  an  explicit  statement  that  nothing  in 
Section  805(c)  shall  be  construed:  (A)  to 
require  the  Compensation  Committee  to 
implement  or  act  consistently  with  the 
advice  or  recommendations  of  the 
compensation  consultant,  independent 
legal  counsel  or  other  adviser  to  the 
compensation  committee;  or  (B)  to  affect 
the  ability  or  obligation  of  the 
Compensation  Committee  to  exercise  its 
own  judgment  in  fulfillment  of  the 
duties  of  the  Compensation  Committee 
(or,  if  applicable,  the  independent 
directors).  In  addition,  as  provided  by 
Rule  10C-l(b)(4),  proposed  new 
Commentary  .05  to  Section  805  would 
specify  that  the  compensation 
committee  need  not  engage  in  an 
analysis  of  the  independence  factors 
'  before  consulting  with  or  obtaining 
advice  from  in-house  legal  counsel. 

Cure  Periods 

Rule  10C-l(a)(3)  requires  that 
exchange  rules  must  include 
appropriate  procedures  for  a  listed 
issuer  to  have  a  reasonable  opportunity 
to  cure  any  non-compliance  with  the 
provisions  of  exchange  rules  adopted  as 
required  by  Rule  lOC-1.  In  addition. 
Rule  lOC-1  (a)(3)  states  that  such  rules 
may  provide  that  if  a  member  of  a 
compensation  committee  Ceases  to  be 
independent  in  accordance  with  the 
requirements  of  Rule  lOC-1  for  reasons 
outside  the  member’s  reasonable 
control,  that  person,  with  notice  by  the 
issuer  to  the  exchange,  may  remain  a 
compensation  committee  member  of  the 
listed  issuer  until  the  eeirlier  of  the  next 
annual  meeting  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
member  to  be  no  longer  independent. 
The  Exchange  proposes  to  adopt,  as  new 
Rule  805(c)(2),  this  cure  provision 
period  for  events  of  non-compliance 
with  the  proposed  compensation 

'^17  CFR  240.10C-l(b)(2)(iii). 

17  CFR  240.10C-l(a)(3). 


committee  independence  requirements 
that  are  outside  of  the  director’s 
reasonable  control.^®  However,  the 
Exchange  proposes  to  modify  this  cure 
provision  by  limiting  its  use  to 
circumstances  where  the  committee 
continues  to  have  a  majority  of 
independent  directors,  as  this  would 
ensure  that  the  applicable  committee 
could  not  take  any  action  without  the 
agreement  of  one  or  more  independent 
directors.  The  Exchange  believes  that 
this  requirement  addresses  any  actual  or 
apparent  conflict  of  interest  which  may 
arise  due  to  the  continued  service  of  a 
non-independent  director  on  the 
compensation  committee. 

Transition  Periods 

The  Adopting  Release  contemplates 
that  exchanges  may  provide  transition 
periods  through  the  exemptive  authority 
provided  to  the  exchanges  under  Rule 
10C-l(b)(l)(iii).2o  Consistent  with  the 
transition  periods  approved  by  the  SEC 
for  inclusion  in  the  Exchange’s  current 
corporate  goyernance  requirements  at 
the  time  of  their  original  adoption,^^  the 
Exchange  proposes  to  adopt  new 
Section  805(c)(5),  under  which  listed 
companies  would  have  until  the  earlier 
of  their  first  annual  meeting  after 
January  15,  2014,  or  October  31,  2014, 
to  comply  with  the  new  Section 
805(c)(1)  compensation  committee 
independence  standards.  Existing 
compensation  committee  independence 
standards  would  continue  to  apply 
pending  the  transition  to  the  new 
independence  standards.  The  Exchange 
believes  that  its  prior  use  of  a  similar 
transition  period  was  satisfactory  and 
that  it  is  reasonable  to  follow  the  same 
approach  in  connection  with  the 
proposed  changes  to  the  compensation 
committee  independence  standards.  In 
addition,  the  Exchange  proposes  to 
continue  to  apply  to  the  proposed  new 
compensation  committee  requirements 
the  existing  transition  periods  available 
to  newly-listed  companies  under 
Section  809(a)  of  the  Company  Guide.22 


’®See  proposed  Section  803(c)(3). 

“  See  Adopting  Release  at  38444. 

See  Securities  Exchange  Act  Release  No.  48863 
(December  1,  2003),  68  FR  68432  (December  8, 
2003)  (SR-Amex-2003-65). 

Section  809(a)  affords  companies  that  have 
listed  in  conjunction  with  their  initial  public 
offering  exemptions  from  all  board  composition 
requirements  consistent  with  the  exemptions 
afforded  in  Exchange  Act  Rule  lOA-3.  That  is,  for 
each  applicable  committee  that  the  company 
establishes  (i.e.,  nominating  and/or  compensation) 
the  company  must  have  one  independent  member 
at  the  time  of  listing,  a  majority  of  independent 
members  within  90  days  of  listing  and  all 
independent  members  within  one  year. 


The  Exchange  proposes  to  exempt 
smaller  reporting  companies  23  from 
compliance  with  the  proposed  new 
independence  requirements  with 
respect  to  compensation  committee 
service.  Under  SEC  Rule  12b-2,  a 
smaller  reporting  company  is  required 
to  test  whether  it  continues  to  qualify 
for  that  status  as  of  the  last  business  day 
of  its  second  quarter  of  each  fiscal  year 
(the  “Smaller  Reporting  Company 
Determination  Date”)  and  ceases  as  of 
the  first  day  of  the  next  fiscal  year  to  be 
able  to  avail  itself  of  the  benefits  under 
SEC  rules  applicable  to  smaller 
reporting  companies.  Consequently,  the 
Exchange  proposes  to  include  in 
proposed  Section  805(c)(5)  a  transition 
provision  applicable  to  companies  that 
cease  to  be  smaller  reporting  companies 
and  become  subject  to  the  compensation 
committee  independence  requirements 
of  proposed  Section  805(c)(l).24  As 
proposed,  a  company  that  ceases  to  be 
a  smaller  reporting  company  would  be 
required,  if  applicable,  to  (I)  have  a 
committee  composed  entirely  of 
members  that  meet  the  independence 
requirements  of  proposed  Section  805(c) 
within  six  months  of  the  Smaller 
Reporting  Cornpany  Detwmination  Date 
and  (II)  have  a  compensation  committee 
as  of  the  Smaller  Reporting  Company 
Determination  Date  that  complies  with 
the  requirements  of  proposed  Section 
805(c)(4)  with  respect  to  compensation 
consultant  independence 
considerations. 

General  Exemptions 

Rule  10C-l(b)(5)25  provides  an 
automatic  exemption  from  the 
application  of  the  entirety  of  Rule  lOC- 
1  for  controlled  companies  and  smaller 
reporting  companies,^®  and  Rule  lOC- 
l(b)(l)(iii)(A)27  provides  an  automatic 


As  defined  in  SEC  Rule  t2b-2  and  Item  10(f) 
of  Regulation  S-K. 

A  company  that  is  otherwise  exempt  from  the 
requirement  to  have  an  independent  compensation 
committee  when  it  ceases  to  be  a  smaller  reporting 
company  would  not,  of  course,  be  subject  to  a 
transition  period.  See  discussion  infra. 

2s  17  CFR  240.10C-l(b)(5). 

28  The  Exchange  proposes  to  amend  subsection 
(h)  of  Section  801  to  include  a  statement  that 
smaller  reporting  companies  are  required  to  comply 
with  Section  805(c),  with  the  exception  of  the 
compensation  committee  independence 
requirements  of  [sic]  Section  803(c)(1)  (sic)  and  the 
requirements  of  proposed  Section  805(c)(4)  with 
respect  to  compensation  consultant  independence 
considerations.  The  same  statement  will  be 
included  in  proposed  Commentary  .01  to  Section 
805.  In  addition,  the  Exchange  proposes  to  amend 
Section  805(b)  to  cltu-ify  that  henceforth  only 
smaller  reporting  compfmies  will  be  eligible  to  avail 
themselves  of  the  ability  of  the  board  under 
exceptional  and  limited  circumstances  to  appoint  a 
non-independent  director  to  the  compensation 
committee. 

22 17  CFR  240.10C-l(b)(l)(iii)(A). 
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exemption  from  the  compensation 
committee  independence  requirements 
for  limited  partnerships,  companies  in 
bankruptcy,  open-end  management 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940 
(“1940  Act”).  Rule  10C-l(b)(l)(iii)(A) 
also  exempts  from  the  compensation 
committee  independence  requirements 
any  foreign  private  issuer  that  discloses 
in  its  annual  report  filed  with  the  SEC 
the  reasons  that  the  foreign  private 
issuer  does  not  have  an  independent 
compensation  committee. 

Pursuant  to  the  general  exemptive 
authority  granted  in  Rule  10C-l(b)(5)(i), 
the  Exchange  proposes  to  exempt  from 
all  of  the  proposed  requirements  each 
category  of  issuers  that  qualifies  for  a 
general  or  specific  exemption  under 
Rule  10C-l(b)(l)(iii)(A).  The  Exchange 
also  proposes  to  provide  a  general 
exemption  from  all  of  the  requirements 
to  all  of  the  other  categories  of  issuers 
that  are  currently  exempt  from  the 
Exchange’s  existing  compensation 
committee  requirements.  Thus,  as 
proposed,  controlled  companies,  limited 
partnerships,  companies  in  bankruptcy, 
and  open-end  and  closed-end  funds  that 
are  registered  under  the  1940  Act,  asset- 
backed  issuers  and  other  passive 
business  organizations  (such  as  royalty 
trusts)  or  derivatives  and  special 
purpose  securities  listed  pursuant  to 
Exchange  Rules  1000,  and  1200  and 
Sections  106, 107  and  118B  would  be 
exempt  from  both  the  new 
compensation  committee  independence 
requirements  and  the  new 
compensation  adviser  requirements. 

The  Exchange  notes  that  these 
categories  of  issuers  typically:  (i)  Are 
externally  managed  and  do  not  directly 
employ  executives  (e.g.,  limited 
partnerships  that  are  managed  by  their 
general  partner  or  closed-end  funds 
managed  by  an  external  investment 
adviser):  (ii)  do  not  by  their  nature  have 
employees  (e.g.,  passive  business 
organizations  (such  as  royalty  trusts));  or 
(iii)  have  executive  compensation  policy 
set  by  a  body  other  than  the  board  (e.g., 
bankrupt  companies  have  their 
executive  compensation  determined  by 
the  bankruptcy  court).  In  light  of  these 
structural  reasons  why  these  categories 
of  issuers  generally  do  not  have 
compensation  committees,  the  Exchange 
believes  that  it  would  be  a  significant 
and  unnecessarily  burdensome 
alteration  in  their  governance  structures 
to  require  them  to  comply  with  the 
proposed  new  requirements  and  that  it 
is  appropriate  to  grant  them  an 
exemption. 


Foreign  private  issuers  are  currently 
permitted  by  Section  110  to  apply  for  an 
exemption  from  the  Exchange’s 
compensation  committee  requirements. 
The  Exchange  proposes  to  follow  this 
approach  by  granting  a  general 
exemption,  pursuant  to  the  discretion 
granted  to  the  Exchange  by  Rule  lOC- 
l(b)(5)(i),2®  from  the  proposed  new 
compensation  committee  requirements 
to  foreign  private  issuers  that  seek  an 
exemption  on  the  basis  that  they  follow 
home  country  practice.  The  Exchange 
notes  that  Section  110  provides  that 
foreign  based  entities  availing 
themselves  of  exemptions  from 
compliance  with  Exchange  rules  must 
provide  English  language  disclosure  of 
any  significant  ways  in  which  their 
corporate  governance  practices  differ 
from  those  followed  by  domestic 
companies  pursuant  to  the  Exchange’s 
standards.  Section  110  currently 
provides  that  this  disclosure  may  be 
provided  on  the  company’s  Web  site 
and/or  in  its  annual  report  as 
distributed  to  shareholders  in  the  U.S. 

As  the  Exchange  no  longer  requires 
companies  to  distribute  annual  reports, 
except  for  its  requirements  in  Section 
610  with  respect  to  the  Web  site  posting 
and  distribution  of  annual  reports  filed 
with  the  SEC,  the  Exchange  proposes  to 
modify  this  provision  to  provide  that  a 
company  must  either  include  this 
disclosure  on  its  web  site  or  in  the 
annual  report  it  is  required  to  file  with 
the  SEC  that  includes  audited  financial 
statements  (including  on  Forms  10-K, 
20-F,  or  40-F)  While  Section  110  does 
not  require  a  statement  as  to  why  a 
company  does  not  comply  with  an 
applicable  requirement  in  the  manner 
provided  by  Rule  10C-l(b)(l)(iii)(A),  the 
Exchange  does  not  believe  that  this  is  a 
significant  difference,  as  the  explanation 
companies  would  likely  provide  for  not 
having  an  independent  compensation 
committee  would  simply  be  that  they 
were  not  required  to  do  so  by  home 
country  law. 

The  Exchange  currently  does  not 
require  issuers  whose  only  listed 
security  is  a  preferred  stock  to  comply 
with  Section  805.  The  Exchange 
proposes  to  grant  these  issuers  a  general 
exemption  from  compliance  with  the 
proposed  amended  rule.  The  Exchange 
believes  this  approach  is  appropriate 
because  holders  of  listed  preferred  stock 
have  significantly  greater  protections 
with  respect  to  their  rights  to  receive 
dividends  and  a  liquidation  preference 
upon  dissolution  of  the  issuer,  and 


^■The  term  “foreign  private  issuer”  used  in 
Section  110  is  defined  in  Exchange  Act  Rule  3b- 
4(c). 

2917  CFR  240.10C-l(b)(5)(i). 


preferred  stocks  are  typically  regarded 
by  investors  as  a  fixed  income 
investment  comparable  to  debt 
securities,  the  issuers  of  which  are 
exempt  from  compliance  with  Rule 
lOC-1. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  in  relation  to  the 
Exchange’s  compensation  committee 
requirements  and  the  proposed 
compensation  consultant  independence 
requirements  are  consistent  with 
Section  IOC  of  the  Exchange  Act  and 
Rule  lOC-1  thereunder  in  that  they 
comply  with  the  requirements  of  Rule 
lOC-1  with  respect  to  the  adoption  by 
national  securities  exchanges  of 
compensation  committee  listing 
standards.  The  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)  of  the  Exchange  Act 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Exchange  Act,3i  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Exchange  believes  that  the 
proposed  amendments  to  its 
compensation  committee  listing 
standards  are  consistent  with  the 
protection  of  investors  and  the  public 
interest  in  that  they  strengthen  the 
independence  requirements  for 
compensation  committee  membership, 
provide  additional  authority  to 
compensation  committees  and  require 
compensation  committees  to  consider 
the  independence  of  compensation 
consultants. 

The  Exchange  believes  that  the 
general  exemptions  from  the  proposed 
requirements  that  it  is  granting  to 
foreign  private  issuers  that  request  an 
exemption  based  on  home  country' 
practice  and  smaller  reporting 
companies  are  consistent  with  Section 
IOC  and  Rule  lOC-1,  for  the  reasons 
stated  above  in  the  “Purpose”  section, 
including  because  (i)  Rule  lOC- 
l(b)(5)(ii)  explicitly  exempts  smaller 
reporting  companies  and  (ii)  foreign 
private  issuers  will  comply  with  their 
home  country  law  and,  if  they  avail 
themselves  of  the  exemption,  will  be 
required  to  disclose  that  fact  under 


30  15U.S.C.  78f(b). 
9M5U.S.C.  78f(b)(5). 
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existing  Exchange  listing  requirements. 
The  Exchange  believes  it  is  an 
appropriate  use  of  its  exemptive 
authority  under  Rule  10C-l(b)(5)(i),  and 
that  it  is  not  unfairly  discriminatory 
under  Section  6(b)(5)  of  the  Act,  to 
provide  general  exemptions  under  the 
proposed  rules  to  issuers  whose  only 
listed  class  of  equity  securities  on  the 
Exchange  is  a  preferred  stock,  as  holders 
of  listed  preferred  stock  have 
significantly  greater  protections  with 
respect  to  their  rights  to  receive 
dividends  and  a  liquidation  preference 
upon  dissolution  of  the  issuer,  and 
preferred  stocks  are  typically  regarded 
by  investors  as  a  fixed  income 
investment  comparable  to  debt 
securities,  the  issuers  of  which  are 
exempt  from  compliance  with  Rule 
lOC-1.  The  Exchange  believes  that  it  is 
an  appropriate  use  of  its  exemptive 
authority  under  Rule  10C-l(b)(5)(i),  and 
that  it  is  not  unfairly  discriminatory 
under  Section  6(b)(5)  of  the  Act,  to 
provide  general  exemptions  under  the 
proposed  rules  for  all  of  the  other 
categories  of  issuers  that  are  not  . 
currently  subject  to  the  Exchange’s 
compensation  committee  requirement, 
for  the  structural  reasons  discussed  in 
the  “Purpose”  section  and  because  it 
would  be  a  significant  and 
unnecessarily  burdensome  alteration  in 
their  governance  structures  to  require 
them  to  comply  with  the  proposed  new 
requirements. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited 
written  comments  on  the  proposed  rule 
change.  The  Exchange  has  received  tv«^o 
comment  letters  on  the  proposed  rule 
change. Q^e  commenter  made  the 
following  points:  (i)  The  Exchange 
should  specify  that  the  relevant  factors 
for  consideration  with  respect  to 
compensation  committee  independence 
should  include  a  consideration  of  fees 
received  for  service  on  the  board  itself; 
(ii)  the  relevant  factors  should  explicitly 


Both  of  these  letters  were  addressed  to  NYSE 
Regulation,  Inc.  Neither  author  indicated  that  the 
comments  related  to  just  one  of  the  three  national 
securities  exchanges  owned  by  NYSE  Euronext. 
Therefore,  the  Exchange  is  addressing  those 
comments  to  the  extent  they  are  applicable  to  its 
existing  rules  and  the  proposed  amendments. 


include  consideration  of  the  personal 
and  business  relationships  between 
directors  and  officers;  (iii)  the  additional 
factors  to  be  considered  for 
compensation  committee  independence 
should  be  considered  as  a  part  of 
general  board  independence 
determinations;  and  (iv)  the  listing 
standards  should  specify  that,  while  the 
factors  must  be  considered  in  their 
totality,  a  single  factor  can  result  in  the 
loss  of  board  independence. 

The  Exchange  does  not  believe  that  it 
is  appropriate  to  consider  board 
compensation  as  part  of  the 
compensation  committee  independence 
determination  with  respect  to 
individual  directors.  Non-executive 
directors  devote  considerable  time  to 
the  affairs  of  the  companies  on  whose 
boards  they  sit  and  eligible  candidates 
would  be  difficult  to  find  if  board  and 
committee  service  were  unpaid  in 
nature.  Consequently,  independent 
directors  of  listed  companies  are  almost 
invariably  paid  for  their  board  and 
committee  service.  As  all  independent 
directors  are  almost  certainly  going  to 
receive  board  compensation  from  the 
company  and  do  so  on  terms 
determined  by  the  board  as  a  whole,  the 
Exchange  does  not  believe  that  an 
analysis  of  the  board  compensation  of 
individual  directors  is  a  meaningful 
consideration  in  determining  their 
independence  for  purposes  of 
compensation  committee  service. 

The  Exchange  interprets  its  existing 
director  independence  requirements  as 
requiring  the  board  to  consider 
relationships  between  the  director  and 
any  member  of  management  in  making 
its  affirmative  independence 
determinations.  Consequently,  the 
Exdhange  does  not  believe  that  any 
further  clarification  of  this  requirement 
is  necessary. 

The  Exchange  does  not  believe  that  it 
is  necessary  to  explicitly  require  that  the 
additional  independence  considerations 
for  compensation  committee  service 
should  be  a  part  of  the  board’s  general 
independence  determinations  for  all 
independent  directors.  Section  803(A) 
provides  that,  in  making  its  affirmative 
determination  with  respect  to  a 
director’s  independence,  the  board  must 
satisfy  itself  that  the  director  “does  not 
have  a  relationship  that  would  interfere 
with  the  exercise  of  independent 
judgment  in  carrying  out  the 
responsibilities  of  a  director.”  As  such, 
the  Exchange  believes  that,  where 
appropriate,  listed  company  boards 
should  already  be  including  in  their 
general  independence  determinations 
factors  including  those  being  added  to 
the  compensation  committee  • 
independence  determination. 


The  Exchange  does  not  believe  it  is 
necessary  to  include  in  the  listing 
standards  a  statement  that  a  single  factor 
may  be  sufficiently  material  to  render  a 
director  non-independent,  as  this  is 
clearly  the  intention  of  the  listing 
standards  as  drafted.  Section  803(A)  in 
its  current  form  and  in  its  proposed 
amended  form  requires  the  board  to 
consider  the  materiality  of  each  separate 
relationship  between  the  director  and 
the  listed  company  or  its  management. 

The  second  commenter  proposed  that 
the  Exchange  should  require  companies 
to  make  a  public  disclosure  with  respect 
to  the  factors  considered  by  the 
compensation  committee  in  reviewing 
the  independence  of  compensation 
consultants,  legal  counsel  and  other 
compensation  advisers.  This  commenter 
also  proposed  that  the  Exchange  should 
require  with  respect  to  outside  counsel 
hired  by  the  compensation  committee 
the  same  disclosure  as  is  required  by 
Item  407(e)(3)(iv)  of  Regulation  S-K 
with  respect  to  the  nature  of  any  conflict 
that  arises  from  the  engagement  of  a 
compensation  consultant  identified  in 
the  proxy  statement  The  Exchange  does 
not  believe  that  it  is  necessary  to 
establish  additional  disclosure 
requirements  of  this  nature.  Item  407  of 
Regulation  S-K  contains  extensive 
disclosure  requirements  with  respect  to 
a  listed  company’s  corporate 
governance.  Moreover,  with  respect  to 
disclosure  of  any  conflicts  of  interest 
that  may  arise  with  respect  to  outside 
counsel  hired  by  the  compensation 
committee,  the  Exchange  believes  that 
the  rigorous  conflict  of  interest 
requirements  applicable  to  attorneys 
adequately  address  such  concerns.  And 
the  Exchange  is  mindful  that  requiring 
additional  public  disclosures  regarding 
outside  counsel  could  require  a  listed 
company  to  disclose  information  that 
otherwise  may  be  protected  by  attorney- 
client  privilege. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  or  disapprove 
the  proposed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
niles/sro.shtml);  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEMKT-2012-48  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEMKT-2012— 48.  This 
hie  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  {http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  edl  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  Hied  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betw'een  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  Hling  also 
will  be  available  for  inspection  and 
copying  at  the  principal  office  and  the 
Internet  Web  site  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifring 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEMKT-2012— 48,  and 
should  be  submitted  on  or  before 
November  5,  2012. 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.33 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2012-25222  Filed  10-12-12;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68004;  File  No.  SR- 
NYSEMKT-2012-49] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  Establish  Fees  for 
Certain  Proprietary  Options  Market 
Data  Products 

October  9,  2012. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that,  on 
September  26,  2012,  NYSE  MKT  LLC 
(the  “Exchange”  or  “NYSE  MKT”)  filed 
with  the  Securities  and  Exchange 
Commission  (the  “Commission”)  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice'to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  establish 
fees  for  certain  proprietcuy  options 
market  data  products.  The  text  of  the 
proposed  rule  change  is  available  on  the 
Exchange’s  Web  site  at  www.nyse.com, 
at  the  principal  office  of  the  Exchange, 
and  at  the  Commission’s  Public 
Reference  Room. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  Hling  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  speciHed  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 


”  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2 15  U.S.C.  78a. 

3  17CFR240.19b-4. 


of  the  most  signiHcant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  establish 
fees  for  certain  proprietary  options 
market  data  products.  The  products 
covered  by  the  fees  are  ArcaBook  for 
Amex  Options — Trades,  ArcaBook  for 
Amex  Options — ^Top  of  Book,  ArcaBook 
for  Amex  Options — Depth  of  Book, 
ArcaBook  for  Amex  Options — Complex, 
ArcaBook  for  Amex  Options — Series 
Status,  and  ArcaBook  for  Amex 
Options — Order  Imbalance  (collectively, 
the  “Amex  Options  Products”).**  The 
fees  set  forth  below,  which  will  be 
implemented  on  October  1,  2012,  are  for 
all  six  of  the  Amex  Options  Products 
collectively;  at  this  time,  the  Exchange 
is  not  establishing  separate  pricing  for 
each  of  the  individual  products. 

Access  and  Redistribution  Fees 

The  Exchange  proposes  to  charge  an 
Access  Fee  of  $3,000  per  month  and  a 
Redistribution  Fee  of  $2,000  per  month. 

Professional  End-User  ^  Fee 

For  the  receipt  and  use  of  the  Am'ex 
Options  Products,  the  Exchange 
proposes  to  charge  Professional  End- 
Users  $50  per  month  for  each  “User  per 
Source.”®  A  “Source”  is  a  Professional 
End-User-controlled  source  of  data  from 
a  Redistributor, ^  such  as  a  data  feed;  in 
this  case,  it  is  the  Amex  Options 
Products.  Professional  End-Users  must 
receive  approval  to  report  User  per 
Source  by  way  of  a  license  with  the 


*  See  Securities  Exchange  Act  Release  No.  67719 
tAug.  23,  2012);  77  FR  52767  (Aug.  30,  2012)  (SR- 
NYSEMKT-2012-10). 

®  A  Professional  End-User  is  a  person  or  entity 
that  receives  market  data  from  the  Exchange  or  a 
Redistributor  and  uses  that  market  data  solely  for 
its  own  internal  purposes.  A  Professional  End-User 
is  not  permitted  to  redistribute  that  market  data  to 
any  person  or  entity  outside  of  its  organization. 

®The  Exchange  notes  that  the  User  per  Source 
reporting  policy  differs  from  the  unit-of-count 
policy  used  for  other  Exchange  market  data 
products,  such  as  NYSE  MKT  Trades  and  NYSE 
MKT  BBO.  See  Securities  Exchange  Act  Release  No. 
62187  (May  27,  2010),  75  FR  31500  (June  3,  2010) 
(SR-NYSEAmex-2010-35).  Because  the  Amex 
Options  Products  are  new  and  the  Exchange  has  not 
charged  for  them  before,  the  Exchange  has 
determined  to  utilize  an  updated  methodology  that 
it  believes  may  be  easier  for  it  and  its  customers  to 
administer.  Based  on  its  experience  with  these 
products,  the  Exchange  will  consider  adopting  User 
per  Source  reporting  for  other  market  data  products 
in  the  future. 

^  A  Redistributor  is  any  entity  that  makes  market 
data  available  to  any  person  other  them  the 
Redistributor  and  its  employees,  directors,  officers 
and  partners,  irrespective  of  the  means  of 
transmission  or  access. 
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Exchange:  without  such  approval,  the 
Professional  End-User  must  report  each 
access  identifier  (“Access  ID”).  An 
Access  ID  is  a  unique  identifier  that  a 
Professional  End-User  has  assigned  to  a 
natural  person,  application,  or  device 
(each,  a  “User”),®  which  identifier  the 
Professional  End-User’s  Entitlement 
System  uses  to  administer  technical 
controls  over  access  to  market  data.® 

Controlled  Access 

The  unit-of-count  for  Redistributors  of 
controlled  accesses  to  market  data,  such 
as  display  devices  and  single-use 
application  program  interfaces  (“APIs”), 
is  each  Access  ID.  Redistributors  must 
ensure,  by  way  of  their  agreements  with 
clients,  that  Access  IDs  are  not  shared 
among  Users.  If  a  Professional  End-User 
cannot  or  does  not  disclose  in  advance 
its  restrictions  relating  to  Access  ID 
sharing,  thereby  enabling  simultaneous 
access  by  multiple  Users,  the  maximum 
number  of  potential  accesses  (Le.,  the 
greatest  number  of  natural  persons, 
applications,  and  devices  that  can 
access  the  market  data)  will  be 
chargeable. 

Reporting  Internal  Use 

Professional  End-Users  approved  for 
User  per  Source  reporting  may  report 
the  total  number  of  natural  persons  per 
each  Source  rather  than  the  number  of 
Access  IDs  per  Source.  For  example,  if 
a  natural  person  has  two  Access  IDs 
receiving  data  from  a  single 
Redistributor’s  data  feed,  the 
Professional  End-User  may  report  a 
count  of  one.  If  a  natural  person  has  one 
Access  ID  receiving  data  from  two 
Redistributors’  data  feeds,  however,  the 
Professional  End-User  must  report  a 


®  An  Access  ID  may  be  a  User  name,  but  is  not 
limited  to  a  User  name.  For  example,  it  could  be 
a  host  name,  Internet  protocol  (“IP”)  address,  or  a 
MAC/network  address.  A  User  may  have  more  than 
one  Access  ID  assigned  to  control  access  to  market 
data.  Sharing  of  passwords  and/or  Access  IDs 
among  Users  is  prohibited,  as  is  simultaneous 
access  by  multiple  Users  using  the  same  Access  ID. 
Simultaneous  access  by  an  individual  User  is 
allowed  if  the  Professional  End-User  discloses  in 
advance  the  technical  and/or  process  controls  that 
prohibit  the  sharing  of  Access  IDs  or  other  means 
of  accessing  data. 

®  The  Exchange  considers  any  mechanism  that 
controls  access  to  market  data  to  constitute  an 
Entitlement  System.  Examples  of  an  Entitlement  . 
System  include  a  system  that  a  Redistributor 
provides  for  permissioning  Users  to  receive  and  use 
market  data,  a  dedicated  system  that  a  Professional 
End-User  develops  internally,  a  server-based  market 
data  application  that  controls  access  to  a  limited 
group  of  authorized  Users,  and  a  closed  network  in 
whiclv  physical  access  to  the  network  determines  a 
User's  ability  to  access  market  data.  Each 
Professional  End-User  must  use  an  Entitlement 
System  to  control  all  data  distribution.  Each 
Entitlement  System  should  control  or  track 
simultaneous  access,  generate  authentic  entitlement 
reports,  control  Access  IDs  and  passwords,  and 
maintain  an  audit  trail. 


count  of  two.  Likewise,  if  a  natural 
person  has  two  Access  IDs  receiving 
data  feeds  from  two  separate 
Redistributors,  the  Professional  End- 
User  must  report  a  count  of  two. 

In  order  to  report  User  per  Source,  the 
Professional  End-User  must  identify  the 
User  associated  with  each  Access  ID. 
Possible  methods  to  identify  the  User 
include  using  human  resources  or  other 
corporate  identifiers  associated  with  a 
User  in  an  inventory  system,  Where  an 
Access  ID  cannot  be  associated  to  a 
natural  person  User,  the  Professional 
End-User  must  treat  that  Access  ID  as  a 
User  per  Source. 

This  aspect  of  User  per  Source 
reporting  applies  only  to  a  Professional 
End-User’s  controlled  internal 
distribution  df  data,  and  does  not  apply 
to  Redistributor-controlled  access  as 
described  above;  therefore,  a 
Professional  End-User  may  not  net 
internal  Users  against  Access  IDs  for  a 
Redistributor’s  controlled  access,  such 
as  a  device  or  API,  as  described  in  the 
preceding  section. 

Application  Usage 

Some  internal  distribution  networks 
feature  downstream  applications  that 
control  access  to  market  data  without 
using  a  centralized  Entitlement  System. 
The  Access  IDs  of  each  such  application 
must  be  reported,  and  Professional  End- 
Users  must  ensure  that  audit  trails  are 
maintained.  Professional  End-Users  that 
have  been  approved  for  User  per  Source 
reporting  may  report  each  of  the  Users 
of  the  application  and  not  the  Access 
IDs  of  these  systems;  however. 
Professional  End-Users  must  ensure  that 
all  Users  are  reported  across  all 
Entitlement  Systems  and  applications. 
For  example,  a  User  that  has  an  Access 
ID  from  an  Entitlement  System  and  an 
Access  ID  from  a  downstream 
application  each  receiving  data  from  a 
single  Redistributor  source  would  be 
reported  once. 

Counting  Users  in  Closed  Networks 

In  a  C)ose(;|^Network,  a  Professional 
End-User  has  an  environment  whereby 
mark.et  data  is  published  on  an  intranet 
or  subnet  with  no  other  access  control 
such  as  an  Entitlement  System.  In 
environments  such  as  this,  all  assigned 
IP  addresses  on  the  network  range  are 
considered  a  User  per  Source  and  are 
therefore  reportable.  In  the  case  of  a 
closed  network  in  which  physical 
access  to  the  network  determines  a 
User’s  ability  to  access  market  data,  the 
Professional  End-User  must  report  any 
device  that  has  physical  access  to  the 
network  as  a  separate  User  per  Source. 

In  closed  networks  that  employ 
virtual  devices,  the  Professional  End- 


User  must  report  all  physical  and  virtual 
devices.  For  example,  if  a  server 
provides  five  different  market  data 
products  through  five  different  IP 
addresses,  each  of  which  is  capable  of 
accessing  market  data,  the  Professional 
End-User  must  report  all  five  IP 
addresses  for  each  of  the  five  products. 
That  is,  the  Professional  End-User  must 
report  virtual  devices  (in  the  form  of  IP 
addresses)  as  well  as -physical  devices, 
and  not  just  the  physical  server.^® 

Audit  Trails 

In  order  to  remove  an  Access  ID  from 
the  reporting  and  fee  obligations  for  the 
Amex  Options  Products,  the 
Professional  End-User  must  disable  the 
ability  of  the  Access  ID  to  receive  such 
data  entirely.  The  Professional  End-User 
must  maintain  an  audit  trail  to  evidence 
the  disabling  of  an  Access  ID  for  any 
period.  In  the  absence  of  an  adequate 
audit  trail,  all  Access  IDs  that  connect 
to  the  server  remain  fee  liable.  If  the 
Professional  End-User  cannot  limit  or 
track  the  number  of  Access  IDs,  it  must 
report  all  Access  IDs. 

Same  User  Name  for  Multiple  Uses 

Frequently,  Users  are  assigned  the 
same  User  name  to  log  into  multiple 
services  and  applications  that  do  not 
share  a  common  Entitlement  System. 

For  example,  a  natural  person  might 
elect  to  use  the  same  User  name  to  gain 
access  to  Redistributor  A’s  services  as  it 
uses  to  gain  access  to  Redistributor  B’s 
services.  Or,  he  or  she  may  use  the  same 
User  name  to  access  Redistributor  A’s 
Service  X  as  he  or  she  uses  to  gain 
access  to  Redistributor  A’s  Service  Y. 

Or,  he  or  she  may  use  the  same  User 
name  to  access  Application  A  with 
Redistributor  A’s  data  as  he  or  she  may 
use  to  access  Application  B  with 
Redistributor  A’s  data.  Despite  the  use 
of  the  same  User  name  for  multiple 
purposes,  each  use  of  a  User  name  by 
a  separate  Entitlement  System  must  be 
treated  as  a  separate  Access  ID. 

Simultaneous  Access  and  Contention- 
Based  Entitlement  Systems 

Simultaneous  Access  is  the  capability 
of  a  single  Access  ID  to  be  used 
concurrently  on  two  or  more  devices 
identified  on  a  network  by  their  host 
name,  IP  address,  or  other  sy.stem-level 
identifier  for  network  access. 
Entitlement  Systems  must  control  and 
track  the  number  of  simultaneous 
accesses  by  a  single  Access  ID. 


'“If  a  physical  or  virtual  device  (including  an  IP 
address)  is  capable  of  receiving  a  market  data 
product,  the  Professional  End-User  must  report  the 
device  regardless  of  whether  a  User  uses  the  device 
to  gain  access  to  the  market  data  product. 
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Contention-Based  Entitlement 
Systems  are  not  consistent  with  User 
per  Source  reporting.  Those  are  systems 
for  which  a  limited  number  of  “tokens” 
or  “accesses”  that  control  the  number  of 
simultaneous  Users  are  shared  among 
Users.  As  is  the  case  if  a  Professional 
End-User  cannot  or  does  not  disclose  in 
advance  its  restrictions  relating  to 
Access  ID  sharing,  thereby  enabling 
simultaneous  access  by  multiple  Users, 
the  maximum  number  of  potential 
accesses  (i.e.,  the  greatest  number  of 
natural  persons,  applications,  and 
devices  that  can  access  the  market  data) 
will  be  chargeable. 

Nonprofessional  End-User  Fees 

The  Exchange  proposes  to  charge  each 
Redistributor  Si. 00  per  month  for  each 
Nonprofessional  End-User  to  whom  it 
provides  Amex  Options  Products.  The 
Exchange  proposes  to  impose  the  charge 
on  the  Redistributor,  rather  than  on  the 
Nonprofessional  End-User.  In  addition, 
the  Exchange  proposes  to  cap  the 
Nonprofessional  End-User  Fee  at  $5,000 
per  month  for  each  Redistributor.  The 
Exchange  proposes  to  apply  the  same 
criteria  for  qualification  as  a  Non- 
Professional  End-User  as  it  does  for  non- 
professional  subscribers  to  its  other 
products.'^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  in  general  and  with  Section  . 
6(b)(4)  and  6(b)(5)  of  the  Act  in 
particular  in  that  it  provides  an 
equitable  allocation  of  reasonable  fees 
among  users  and  recipients  of  the  data 
and  is  not  designed  to  permit  unfair 
discrimination  among  customers, 
issuers,  and  brokers.  The  proposed 
Amex  Options  Products  fees  are 
reasonable,  equitable,  and  not  unfairly 


"The  Elxchange  defines  a  nonprofessional 
subscriber  as  a  natural  person  who  receives  market 
data  solely  for  bis  or  her  personal,  non-business  use 
and  who  is  not  a  “Securities  Professional.”  meaning 
that  the  person  is  not  (1)  registered  or  qualified  with 
the  Commission,  the  Commodities  Futures  Trading 
Commission,  any  state  securities  agency,  any 
securities  exchange  or  association,  or  any 
commodities  or  futures  contract  market  or 
association:  (2)  engaged  as  an  “investment  adviser” 
as  that  term  is  defined  in  Section  202(a)(ll)  of  the 
.Investment  Advisors  Act  of  1940  (whether  or  not 
registered  or  qualified  under  that  statute);  or  (3) 
employed  by  a  bank  or  other  organization  that  is 
exempt  horn  registration  under  federal  and/or  state 
securities  laws  to  perform  functions  that  would 
require  him  or  her  to  be  so  registered  or  qualified 
if  he  or  she  were  to  perform  such  function  for  an 
organization  not  so  exempt.  The  nonprofessional 
subscriber  policy  is  available  at  http:// 
www.nyxdata.com/Docs/Market-Data/PoUcies. 

«15U.S.C78flb). 

>M5  U.S.C  78f(bM4)  and  (5). 


di.scriminatory  because  they  will  ' 
provide  additional  data  to  the  . 
marketplace  and  give  investors  greater 
choices  at  prices  that  are  comparable  to 
other  similar  products.  For  example,  the* 
Chicago  Board  Options  Exchange 
(“CBOE”)  offers  CBOE  Streaming 
Markets,  a  streaming  data  feed  that 
includes  best  bids  and  offers  (“BBOs”), 
trades,  customer  vs.  non-customer 
breakdown  of  the  BBOs,  contingent 
prices  (all-or-none  orders)  better  than  or 
equal  to  the  BBOs,  and  BBO  data  and 
last  sale  data  for  complex  strategies,  i'* 
CBOE  charges  a  direct  connect  fee  of 
$3,500  per  connection  per  month,  a  per 
user  fee  of  $25  per  month  per 
Authorized  User  or  Device,  and  $500 
per  month  per  data  port  for  receipt  of 
this  data.15  NASDAQ  PHLX  offers  PHLX 
Depth  of  Market,  a  data  product  that 
provides  order  and  quotation 
information  for  individual  quotes  and 
orders  on  the  PHLX  book,  last  sale 
information  for  trades  executed  on 
PHLX,  and  an  imbalance  message,  for 
which  it  charges  $4,000  per  month  for 
internal  distribution  and  $4,500  per 
month  for  external  distribution.’®  The 
Exchange  also  notes  that  its  affiliate 
offers  an  integrated  equities  market  data 
feed  and  equity  depth-of-book  product 
that  are  priced  comparably  to  the 
proposed  Amex  Options  Products 
pricing.”^  The  Exchange  further  believes 
that  the  proposed  Amex  Options 
Products  fees  are  equitable  and  not 
unfairly  discriminatory  because  the 
general  categories  of  fees — Direct 
Access,  Redistributor,  Professional  End- 
User,  and  Non-Professional  End-User — 
are  comparable  to  the  fee  categories 


’•*  See  Securities  Exchange  Act  Release  No.  66486 
(Feb.  28.  2012),  77  FR  13166  (Mar.  5,  2012)  (SR- 
CBOE-2012-016). 

"/d. 

See  Securities  Exchange  Act  Release  No.  67466 
(July  19.  2012),  77  FR  43629  (July  25,  2012)  (SR- 
Phlx-2012-93)  (“PHLX  Filing”). 

’^The  proposed  Access  Fee  of  $3,000  per  month 
is  the  same  as  the  $3,000  Direct  Access  Fee  for  the 
NYSE  Area  Integrated  Data  Feed,  an  equities  market 
data  product  that  includes  NYSE  Ama  BBO,  NYSE 
Area  Trades,  NYSE  ArcaBook,  and  certain 
additional  market  data.  The  proposed 
Redistribution  Fee  of  $2,000  per  month  is  less  than 
the  $3,000  Redistribution  Fee  for  the  NYSE  Area 
Integrated  Feed.  The  proposed  Non-Professional 
End-User  Fee  of  $1.00  per  month  (capped  at  $5,000) 
is  less  than  the  $10  per  month  Non-fTofessional 
Subscriber  Fee  (capped  at  $20,000)  charged  by 
NYSE  Area  for  NYSE  ArcaBook.  The  Professional 
End-User  Fee  of  $50  per  month  per  User  p)er  Source 
is  more  than  the  NYSE  ArcaBook  $30  per  month 
Professional  Subscriber  Fee.  See  Securities 
Exchange  Act  Release  Nos.  66128  (Jan.  10,  2012), 

77  FR  2331  (Jan.  17,  2012)  (SR-NYSEArca-2011- 
96).  and  63291  (Nov.  9,  2010),  75  FR  70311  (Nov. 

17,  2010)  (SR-NYSEAtca-2010-97).  However,  the 
Exchange  believes  that  the  difference  in  the 
Professional  fees  is  reasonable  and  equitable 
because  the  Amex  Options  Products  offer  more  data 
than  the  NYSE  Area  Integrated  Feed. 


already  established  by  the  Exchange  as 
well  as  other  exchanges  for  market  data 
products  and  the  fees  will  apply  equally 
to  all  persons  in  the  respective 
categories  that  choose  to  purchase  the 
Amex  Options  Product. 

The  Exchange  believes  that  the 
proposed  User  per  Source  reporting 
methodology  is  reasonable,  equitable, 
and  not  unfairly  discriminatory  because 
it  will  help  to  simplify  market  data 
administration.  The  Exchange 
recognizes  that  each  Redistributor  and 
Professional  End-User  may  use  Amex 
Options  Products  differently,  and  the 
reporting  methodology  takes  into 
account  the  various  uses  and  provides  a 
means  to  avoid  duplicative  counting 
that  will  allow  data  recipients  to  better 
manage  their  costs.  Moreover,  the 
reporting  methodology  does  not 
discriminate  among  data  recipients  and 
users,  as  the  reporting  methodology 
would  apply  equally  to  all  Professional 
End-Users  that  choose  to  utilize  it. 

The  existence  of  alternatives  to  the 
Amex  Options  Products,  including  real¬ 
time  consolidated  data,  free  delayed 
consolidated  data,  and  proprietary  data 
from  other  sources,  ensures  that  the. 
Exchange  cannot  set  unreasonable  fees, 
or  fees  that  are  unreasonably 
discriminatory,  when  vendors  and 
subscribers  can  elect  such  alternatives. 
The  recent  decision  of  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  NetCoalition  v. 

SEC,  No.  09-1042  (DC  Cir.  2010), 
upheld  the  Commission’s  reliance  upon 
the  existence  of  competitive  market 
mechanisms  to  set  reasonable  and 
equitably  allocated  fees  for  proprietary 
market  data: 

In  fact,  the  legislative  history  indicates  that 
the  Congress  intended  that  the  market  system 
‘evolve  through  the  interplay  of  competitive 
forces  as  unnecessary  regulatory  restrictions 
are  removed’  and  that  the  SEC  wield  its 
regulatory  power  ‘in  those  situations  where 
competition  may  not  be  sufficient,’  such  as 
in  the  creation  of  a  ‘consolidated 
transactional  reporting  system.’  NetCoalition 
at  15  (quoting  H.R.  Rep.  No.  94—229  at  92 
(1975),  as  reprinted  in  1975  U.S.C.C.A.N. 

321,  323).  The  court  agreed  with  the 
Commission’s  conclusion  that  “Congress 
•intended  that  ‘competitive  forces  should 
dictate  the  services  and  practices  that 
constitute  the  U.S.  national  market  system  for 
trading  equity  securities.’  ” 

As  explained  below  in  the  Exchange’s 
Statement  on  Burden  on  Competition, 
the  Exchange  believes  that  there  is 
substantial  evidence  of  competition  in 
the  marketplace  for  data  and  that  thfe 
Commission  can  rely  upon  such 
evidence  in  concluding  that  the  fees 
established  in  this  filing  are  the  product 


^^NetCoalition  at  16. 
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of  competition  and  therefore  satisfy  the 
relevant  statutory  standards. 

As  the  NetCoalition  decision  noted, 
the  Commission  is  not  required  to 
undertake  a  cost-of-service  or 
ratemaking  approach,  and  the  Exchange 
incorporates  hy  reference  into  this 
proposed  rule  change  its  analysis  of  this 
topic  in  another  recent  rule  filing  hy  its 
affiliate.20 

For  these  reasons,  the  Exchange 
believes  that  the  proposed  fees  are 
reasonable,  equitable,  and  not  unfairly 
discriminatory. 

B.  Self-Regulatory  Organization ’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  An 
exchange’s  ability  to  price  its  data  feed 
products  is  constrained  by  (1) 
competition  among  exchange's  in  a 
variety  of  dimensions,  (2)  the  existence 
of  inexpensive  real-time  consolidated 
data  and  free  delayed  consolidated  data, 
and  (3)  the  inherent  contestability  of  the 
market  for  proprietary  data. 

The  market  for  proprietary  data 
products  is  currently  competitive  and 
inherently  contestable  because  there  is 
fierce  competition  for  the  inputs 
necessary  to  the  creation  of  proprietary 
data  and  strict  pricing  discipline  for  the 
proprietary  products  themselves. 
Numerous  options  exchanges  compete 
with  each  other  for  trades  and  market 
data,  providing  virtually  limitless 
opportunities  for  entrepreneurs  who 
wish  to  produce  and  distribute  their 
own  market  data.  This  proprietary  data 
is  produced  by  each  individual 
exchange  in  a  vigorously  competitive 
market. 

It  is  common  for  broker-dealers  to 
further  exploit  this  competition  by 
sending  their  order  flow  to  multiple 
markets,  rather  than  providing  it  all  to 
a  single  market.  The  current  options 
market  structure  is  dispersed  and 
complex  with  trading  volume  dispersed 
among  many  highly  automated  trading 
centers  that  compete  for  order  flow  in 
the  same  options,  with  trading  centers 
offering  a  wide  range  of  services  that  are 
designed  to  attract  different  types  of 


Section  916  of  the  Dodd-Frank  Wall  Street 
Reform  and  Consumer  Protection  Act  of  2010 
(“Dodd-Frank  Act”)  amended  paragraph  (A)  of 
Section  19(b)(3)  of  the  Act,  15  U.S.C.  78s(b)(3),  to 
make  clear  that  all  exchange  fees  for  market  data 
may  be  filed  by  exchanges  on  an  immediately 
effective  basis. 

20  See  Securities  Exchange  Act  Release  No.  63291 
(Nov.  9,  2010),  75  FR  70311  (Nov.  17,  2010)  (SR- 
NYSEArca-2010-97). 


market  participants  with  varying  trading 
needs. 21 

Competitive  markets  for  order  flow, 
executions,  and  transaction  reports 
provide  pricing  discipline  for  the  inputs 
of  proprietary  data  products  and 
therefore  constrain  markets  from 
overpricing  proprietary  market  data. 

The  U.S.  Department  of  Justice  recently 
acknowledged  the  aggressive 
competition  among  exchanges.  In 
announcing  the  abandoned  bid  for 
NYSE  Euronext  by  NASDAQ  OMX 
Group  Inc.  and 

IntercontinentalExchange  Inc.,  Assistant 
Attorney  General  Christine  Varney 
stated  that  exchanges  “compete  head  to 
head  to  offer  real-time  equity  data 
products.  These  data  products  include  - 
the  best  bid  and  offer  of  every  exchange 
and  information  on  each  equity  trade, 
including  the  last  sale.”  22  Similarly,  the 
options  markets  vigorously  compete 
with  respect  to  options  data  products. 22 

Transaction  execution  and  proprietary 
data  products  are  complementary  in  that 
market  data  is  both  an  input  and  a 
byproduct  of  the  execution  service.  In 
fact,  market  data  and  trade  execution  are 
a  paradigmatic  example  of  joint 
products  with  joint  costs.  The  decision 
whether  and  on  which  platform  to  post 
an  order  will  depend  on  the  attributes 
of  the  platform  where  the  order  can  be 
posted,  including  the  execution  fees, 
data  quality,  and  price  and  distribution 
of  its  data  products.  Without  trade 
executions,  exchange  data  products 
cannot  exist.  Further,  data  products  are 
valuable  to  many  end-users  only  insofar 
as  they  provide  information  that  end- 
users  expect  will  assist  them  or  their 
customers  in  making  trading  decisions. 

In  that  respect,  the  Exchange  believes 
that  the  Amex  Options  Products  will 
offer  options  market  data  information 
that  is  useful  for  both  professionals  and 
non-professionals  in  making  trading  and 
investment  decisions. 

The  costs  of  producing  market  data 
include  not  only  the  costs  of  the  data 
distribution  infrastructure,  but  also  the 
costs  of  designing,  maintaining,  and 
operating  the  exchange’s  transaction 
execution  platform  and  the  cost  of 
regulating  the  exchange  to  ensure  its  fair 


2’  See,  e.g.,  Securities  Exchange  Act  Release  No. 
49175,  Concept  Release:  Competitive  Developments 
in  the  Options  Markets  (Feb.  3,  2004),  69  FR  6124, 
6125-6126  (Feb.  3,  2004)  (S7-07-04). 

22  Press  Release,  U.S.  Department  of  Justice. 
“Assistant  Attorney  General  Christine  Varney  Holds 
Conference  Call  Regarding  NASDAQ  OMX  Group 
Inc.  and  IntercontinentalExchange  Inc.  Abandoning 
Their  Bid  for  NYSE  Euronext”  (May  16,  2011), 
available  at  http://www.justice.gov/iso/opa/atr/ 
speeches/201 1  /at-speech-1 1051 0.btml. 

23  See  PHLX  Filing,  supra  note  16,  which 
describes  a  variety  of  options  market  data  products 
and  their  pricing. 


operation  and  maintain  investor 
confidence.2'*  The  total  return  that  a 
trading  platform  earns  reflects  the 
revenues  it  receives  from  both  products 
and  the  joint  costs  it  incurs.  Moreover, 
an  exchange’s  broker-dealer  customers 
view  the  costs  of  transaction  executions 
and  of  data  as  a  unified  cost  of  doing 
business  with  the  exchange.  A  broker- 
dealer  will  direct  orders  to  a  particular 
exchange  only  if  the  expected  revenues 
from  executing  trades  on  the  exchange 
exceed  net  transaction  execution  costs 
and  the  cost  of  data  that  the  broker- 
dealer  chooses  to  buy  to  support  its 
trading  decisions  (or  those  of  its 
customers).  The  choice  of  data  products 
is,  in  turn,  a  product  of  the  value  of  the 
products  in  making  profitable  trading 
decisions.  If  the  cost  of  the  proprietary 
product  exceeds  its  expected  value,  the 
broker-dealer  will  choose  not  to  buy  it. 

Moreover,  if  broker-dealers  choose  to 
direct  fewer  orders  to  a  particular 
exchange,  the  value  of  that  exchange’s 
market  data  product  to  those  broker- 
dealers  decreases  for  two  reasons.  First, 
the  product  will  contain  less 
information  because  executions  of  fewer 
orders  will  be  reflected  in  it.  Second, 
and  perhaps  more  importantly,  the 
product  will  be  less  valuable  to  broker- 
dealers  that  choose  to  direct  their  orders 
to  other  venues  because  it  does  not 
provide  information  about  the  venues  to 
which  they  are  directing  their  orders. 
Data  from  the  competing  venues  to 
which  the  broker-dealers  are  directing 
orders  would  become  correspondingly 
more  valuable. 

Similarly,  in  the  case  of  products  that 
are  distributed  through  market  data 
vendors,  the  vendors  provide  price 
discipline  for  proprietary  data  products 
because  they  control  the  primary  means 
of  access  to  certain  end-users.  Vendors 
impose  price  restraints  based  upon  their 
business  models.  For  example,  vendors 
such  as  Bloomberg  and  Thomson 
Reuters  that  assess  a  surcharge  on  data 
they  sell  may  refuse  to  offer  proprietary 
products  that  end-users  will  not 
purchase  in  sufficient  numbers.  Internet 
portals,  such  as  Google,  impose  a 
discipline  by  providing  only  data  that 
will  enable  them  to  attract  “eyeballs” 
that  contribute  to  their  advertising 
revenue. 

Other  market  participants  have  noted 
that  the  liquidity  provided  by  the  order 
book,  trade  execution,  core  market  data, 
and  non-core  market  data  are  joint 
products  of  a  joint  platform  and  have 


2'‘  Although  the  Exchange  charges  an  Options 
Regulatory  Fee,  it  does  not  offset  the  full  cost  of  the 
Exchange’s  regulatory  program,  e.g.,  non-customer 
trading  activity.  See  Securities  Exchange  Act 
Release  No.  64400  (May  4.  2011),  76  FR  27118  (May 
10,  2011)  (SR-NYSEAmex-2011-27). 
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common  costs.^s  The  Exchange  agrees 
with  and  adopts  those  discussions  and 
the  arguments  therein.  The  Exchange 
also  notes  that  the  economics  literature 
confirms  that  there  is  no  way  to  allocate 
common  costs  between  joint  products 
that  would  shed  any  light  on 
competitive  or  efficient  pricing.^e 
The  Exchange  believes  that  retail 
broker-dealers,  such  as  Schwab  and 
Fidelity,  offer  their  customers  " 
proprietary  data  only  if  it  promotes 
trading  and  generates  what  they  believe 
is  sufficient  commission  revenue  to 
justify  the  cost  of  acquiring  that  data. 
Although  the  business  models  may 
differ,  these  vendors’  pricing  discipline 
is  the  same:  they  can  simply  refuse  to 
purchase  any  proprietan,'  data  product 
that  fails  to  provide  what  they  believe 
is  sufficient  v'alue.  The  Exchange  and 
other  producers  of  proprietary,'  data 
products  must  understand  and  respond 
to  these  varying  business  models  and 
pricing  disciplines  in  order  to  market 
proprietary’  data  products  successfully. 
Moreover,  the  Exchange  believes  that 
products  can  enhance  order  flow  to  the 
Exchange  by  providing  more 


See  Securities  Exchange  Act  Release  No.  62887 
(Sept.  10,  2010),  75  FR  57092.  57095  (Sept.  17, 

2010)  (SR-Phlx-2010-121):  Securities  Exchange 
Act  Release  No.  62907  (Sept.  14,  2010),  75  FR 
57314,  57317  (Sept,  20.2010)  (SR-NASDAQ-2010- 
1 10);  and  Securities  Exchange  Act  Release  No. 

62908  (Sept.  14,  2010)  (SR-NASDAQ-2010-111), 

75  FR  57321,  57324  (Sept.  20,  2010)  ("all  of  the 
exchange’s  costs  are  incurred  for  the  uniHed 
purposes  of  attracting  order  flow,  executing  and/or 
routing  orders,  and  generating  and  selling  data 
about  market  activity'.  The  total  return  that  an 
exchange  earns  reflects  the  revenues  it  receives 
from  the  joint  products  and  the  total  costs  of  the 
joint  products.”);  see  also  August  1,  2008  Comment 
Letter  of  (effiey  S.  Davis.  Vice  President  and  Deputy 
General  Counsel,  NASDAQ  OMX  Group,  Inc., 
Statement  of  )<musz  Ordover  and  Gustavo 
Bamberger  ("because  market  data  is  both  an  input 
to  and  a  byproduct  of  executing  trades  on  a 
particular  platform,  market  data  and  trade 
execution  services  are  an  example  of  ‘joint 
products'  with  ‘joint  costs.’  ’’),  attachment  at  |)g.  4. 
available  at  www.sec.gov/cotnments/34-5791 7/ 
3457917-12.pdf. 

“  See  generally  Mark  Hirschey,  Fundamentals  of 
Managerial  Economics,  at  600  (2009)  (“It  is 
important  to  note,  however,  that  although  it  is 
possible  to  determine  the  separate  marginal  costs  of 
goods  produced  in  variable  proportions,  it  is 
impossible  to  determine  their  individual  average 
co^.  This  is  because  common  costs  are  expenses 
necessary  for  manufacture  of  a  joint  product. 
Common  costs  of  production — raw  material  and 
equipment  costs,  management  expenses,  apd  other 
overhead — cannot  be  allocated  to  each  individual 
by-product  on  any  economically  sound  basis.*  *  * 
Any  allocation  of  common  costs  is  wrong  and 
arbitrary.’’).  This  is  not  new  economic  theory.  See, 
e.g.,  F.W.  Taussig.  "A  Contribution  to  the  Theory 
of  Railway  Rates,"  Quarterly  Journal  of  Economics 
V(4)  438,  465  (July  1891)  (“Yet,  surely,  the  division 
is  purely  arbitrary.  These  items  of  cost,  in  fact,  are 
jointly  incurred  for  both  wits  of  traffic;  and  I  cannot 
share  the  hope  entertained  by  the  statistician  of  the 
Commission.  Professor  Henry  C.  Adams,  that  we 
shall  ever  reach  a  mode  of  apportionment  that  will 
lead  to  trustworthy  results.’’). 


widespread  distribution  of  information 
about  transactions  in  real  time,  thereby 
encouraging  wider  participation  in  the 
market.  Conversely,  less  order  flow  to  a 
venue  decreases  the  value  of  that 
venue’s  market  data  products  to 
distributors  and  investors  because  the 
products  contain  less  content. 

Analyzing  the  cost  of  market  data 
distribution  in  isolation  from  the  cost  of 
all  of  the  inputs  supporting  the  creation 
of  market  data  will  inevitably 
underestimate  the  cost  of  the  data.  Thus, 
because  it  is  impossible  to  create  data 
without  a  fast,  technologically  robust, 
and  well-regulated  execution  system, 
system  costs  and  regulatory  costs  affect 
the  price  of  market  data.  It  would  be 
equally  misleading,  however,  to 
attribute  all  of  an  exchange’s  costs  to  the 
market  data  portion  of  an  exchange’s 
joint  product.  Rather,  all  of  an 
exchange’s  costs  are  incurred  for  the 
unified  purposes  of  attracting  order 
flow,  executing  and/or  routing  orders, 
and  generating  and  selling  data  about 
market  activity.  The  total  return  that  an 
exchange  earns  reflects  the  revenues  it 
receives  from  the  joint  products  and  the 
total  costs  of  the  joint  products. 

Competition  among  trading  platforms 
can  be  expected  to  constrain  the 
aggregate  return  that  each  platform 
earns  from  the  sale  of  its  joint  products, 
but  different  platforms  may  choose  from 
a  range  of  possible,  and  equally 
reasonable,  pricing  strategies  as  the 
means  of  recovering  total  costs.  For 
example,  some  platforms  may  choose  to 
pay  rebates  to  attract  orders,  charge 
relatively  low  prices  for  market 
information  (or  provide  information  free 
of  charge),  and  charge  relatively  high 
prices  for  accessing  posted  liquidity. 
Other  platforms  may  choose  a  strategy 
of  paying  lower  rebates  (or  no  rebates) 
to  attract  orders,  setting  relatively  high 
prices  for  market  information,  and 
setting  relatively  low  prices  for 
accessing  posted  liquidity.  In  this . 
environment,  there  is  no  economic  basis 
for  regulating  maximum  prices  for  one 
of  the  joint  products  in  an  industry  in 
which  suppliers  face  competitive 
constraints  with  regard  to  the  joint 
offering. 

The  level  of  competition  and 
contestability  in  the  market  is  evident  in 
the  numerous  alternative  venues  that 
compete  for  order  flow,  including  10 
self-regulatory  organization  (“SRO”) 
options  markets.  Plans  to  launch  two 
new  options  exchanges  have  been 
announced.27  Each  SRO  market 


Nina  Melita  and  Nikolaj  Gammeltoft,  "Miami 
Options  Exchange  Moves  Closer  to  Becoming  11th 
U.S.  Venue,’’  Bloomberg.com  (Aug.  16,  2012), 
available  at  http://www.bloomberg.com/news/2012- 


competes  to  produce  transaction  reports 
via  trade  executions.  The  large  number 
of  SROs  that  currently  produce 
proprietary  data  or  are  currently  capable 
of  producing  it  provides  further  pricing 
discipline  for  proprietary  data  products. 
Each  SRO  is  currently  permitted  to 
produce  proprietary  data  products,  and 
many  currently  do  or  have  announced 
plans  to  do  so,  including  but  not  limited 
to  the  Exchange,  NYSE  Area,  CBOE,  C2, 
ISE,  NASDAQ  OMX,  NASDAQ  PHLX, 
NASDAQ  BX,  and  BATS.  Because 
market  data  users  can  thus  find  suitable 
substitutes  for  most  proprietary  market 
data  products,  a  market  that  overprices 
its  market  data  products  stands  a  high 
risk  that  users  may  substitute  another 
source  of  market  information  for  its 
own. 

In  addition  to  the  competition  and 
price  discipline  described  above,  the 
market  for  proprietary  data  products  is 
also  highly  contestable  because  market 
entry  is  rapid,  inexpensive,  and 
profitable.  The  history  of  electronic 
trading  is  replete  with  examples  of 
entrants  that  swiftly  grew  into  some  of 
the  largest  electronic  trading  platforms 
and  proprietary  data  producers; 
Archipelago,  Bloomberg  Tradebook, 
Island,  RediBook,  Attain,  TrackECN, 
BATS  Trading  and  Direct  Edge. As 
noted  above,  two  new  options 
exchanges  recently  have  been 
proposed.^® 

In  this  environment,  a  super- 
competitive  increase  in  the  fees  charged 
for  either  transactions  or  data  has  the 
potential  to  impair  revenues  from  both 
products.  A  broker-dealer  that  shifted  its 
order  flow  from  one  platform  to  another 
in  response  to  order  execution  price 
differentials  would  both  reduce  the 
value  of  that  platform’s  market  data  and 
reduce  its  own  need  to  consume  data 
from  the  disfavored  platform.  If  a 
platform  increases  its  market  data  fees, 
the  change  may  affect  the  overall  cost  of 
doing  business  with  the  platform,  and 
affected  market  participants  will  assess 
whether  they  can  lower  their  trading 
costs  by  directing  orders  elsewhere, 
thereby  lessening  the  need  for  the  more 
expensive  data,  or  simply  not  purchase 
the  data. 


08- 1 6/miami-options-exchange-moves-closer-to- 
becoming-1 1  th-u-s-venue.html. 

Today,  BATS  provides  data  at  no  charge  on  its 
Web  site  in  order  to  attract  more  order  flow,  and 
uses  market  data  revenue  rebates  from  resulting 
additional  executions  to  maintain  low  execution 
charges  for  its  users.  This  is  simply  a  securities 
market-specific  example  of  the  well-established 
principle  that  in  certain  circumstances  more  sales 
at  lower  margins  can  be  more  profitable  than  fewer 
sales  at  higher  margins;  this  example  is  additional 
evidence  that  market  data  is  an  inherent  part  of  a 
market’s  joint  platform. 

See  supra  note  27. 


Federal  Register / Vo^,  77,  No.  199 /Monday,  October  15,  2012 /Notices 


62587 


In  establishing  the  fees  for  the  Amex 
Options  Products,  the  Exchange 
considered  the  competitiveness  of  the 
market  for  data  and  all  of  the 
implications  of  that  competition.  The 
Exchange  believes  that  it  has  considered 
all  relevant  factors  and  has  not 
considered  irrelevant  factors  in  order  to 
establish  fair,  reasonable,  and  not 
unreasonably  discriminatory  fees  and  an 
equitable  allocation  of  fees  among  all 
users.  The  existence  of  numerous 
alternatives  to  the  Exchange’s  product, 
including  real-time  consolidated  data, 
free  delayed  consolidated  data,  and 
proprietary  data  from  other  sources, 
ensures  that  the  Exchange  cannot  set 
unreasonable  fees,  or  fees  that  are 
unreasonably  discriminatory,  when 
vendors  and  subscribers  can  elect  these 
alternatives.  Accordingly,  the  Exchange 
believes  that  the  acceptance  of  data  feed 
products  in  the  marketplace 
demonstrates  the  consistency  of  these 
fees  with  applicable  statutory  standards. 

C.  Self-Regulatory  Organization’s 
Statement  bn  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is  effective 
upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b— 4^1 
thereunder,  because  it  establishes  a  due, 
fee,  or  other  charge  imposed  by  NYSE 
MKT. 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


aoiSU.S.C.  78s{b)(3)(A). 
17  CFR  240.19b-4(f)(2). 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  ru/e- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEMKT-2012-49  on  the 
subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549. 

All  submissions  should  refer  to  File 
Number  SR-NYSEMKT-2012-49.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change: 
the  Commission  does  hot  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEMKT-2012— 49  and  should  be 
submitted  on  or  before  November  5, 
2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.32 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2012-2522‘0  Filed  10-12-12:  8:45  am) 
BILLING  CODE  8011-01-P 


32 17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[Release  No.  34-68006;  File  No.  SR- 
NYSEArca-2012-105] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of  Proposed 
Rule  Change  Amending  NYSE  Area 
Equities  Rule  5.3(k)<4)  To  Comply  With 
the  Requirements  of  Securities  and 
Exchange  Commission  Rule  10C-1 

October  9,  2012. 

Pursuant  to  Section  19(b)(1)  ^  of  the 
Securities  Exchange  Act  of  1934  (the 
“Act”)  2  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  25,  2012,  NYSE  Area,  Inc. 

(the  “Exchange”  or  “NYSE  Area”)  filed 
with  the  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Area  Equities  Rule  5.3(k)(4)  to 
comply  with  the  requirements  of 
Securities  and  Exchange  Commission 
(“Commission”  or  “SEC”)  Rule  lOC-l."* 
The  text  of  the  proposed  rule  change  is 
available  on  the  Exchange’s  Web  site  at 
www.nyse.com,  at  the  principal  office  of 
the  Exchange,  and  at  the  Commission’s 
Public  Reference  Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 


115  U.S.C.  78s(b)(l). 

2  15  U.S.C.  78a. 

3  17  CFR  240.19b-4. 
<17  CFR  240.10C-1. 


62588 


Federal  Register / Vol.  77,  No.  199 /Monday,  October  15,  2012 /Notices 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Area,  through  its  wholly-owned 
corporation,  NYSE  Area  Equities, 
proposes  to  amend  NYSE  Area  Equities 
Rule  5.3{k)(4)  to  comply  with  the 
requirements  of  SEC  Rule  lOC-1. 

The  proposed  changes  to  NYSE  Area 
Equities  Rule  5.3(k.)(4)  will  become 
operative  on  July  1,  2013.  Consequently, 
the  existing  text  of  these  sections  will 
remain  in  the  NYSE  Area  Equities 
Rulebook  until  June  30,  2013  and  will 
be  removed  immediately  thereafter.® 
Upon  approval  of  this  filing,  the 
amended  provisions  of  those  sections 
will  be  included  in  the  Rulebook  with 
introductory  text  indicating  that  the 
revised  text  does  not  become  operative 
until  July  1,  2013 

Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010  (the  “Dodd-Frank  Act”)  ® 
added  Section  IOC  to  the  Securities 
Exchange  Act  of  1934.^  Section  IOC 
requires  the  Commission  to  adopt  rules 
directing  the  national  securities 
exchanges  and  national  securities 
associations  to  prohibit  the  listing  of 
any  equity  security  of  an  issuer  that  is 
not  in  compliance  with  Section  IOC’s 
compensation  committee  and 
compensation  adviser  requirements.  On 
June  20,  2012,  to  comply  with  the 
requirements  of  Section  IOC,  the 
Commission  adopted  new  Rule  lOC-1, 
which  directs  the  national  securities 
exchanges  to  adopt  listing  rules 
effectuating  the  compensation 
committee  and  compensation  adviser 
requirements  of  Section  IOC.® 

Compensation  Committee  Director 
Independence  Requirement 

In  adopting  independence 
requirements  for  compensation 
committee  members,  10C-l(b)(l)(ii)® 
requires  the  exchanges  to  consider 
relevant  factors  including,  but  not 
limited  to:  (i)  The  source  of  the 
director’s  compensation,  including  any 
consulting,  advisory  or  other 
compensatory  fees  paid  by  the  listed 
company;  and  (ii)  whether  the  director 
has  an  affiliate  relationship  with  the 
company,  a  subsidiary  of  the  company 
or  an  affiliate  of  a  subsidiary  of  the 


'The  Commission  notes  that  the  Exchange  will 
have  to  comply  with  Section  19(b)  of  the  Act. 
•Public  Law  111-203, 124  Stat.  1900  (2010). 
^15  U.S.C  78j-3. 

•There  are  currently  no  issuers  listed  on  the 
Exchange  that  would  be  subject  to  the  proposed 
rules. 

•17  CFR  240.10C-l(b)(l)(ii). 


company.  Rule  10C-l(a)(4)  requires 
that  the  rule  filing  submitted  to  the  SEC 
by  each  exchange  in  connection  with 
the  adoption  of  the  rules  required  by 
Rule  lOC-1  must  include  a  review  of 
whether  and  how  the  proposed  listing 
standards  satisfy  the  requirements  of  the 
final  rule;  a  discussion  of  the  exchange’s 
consideration  of  factors  relevant  to 
compensation  committee  independence; 
and  the  definition  of  independence 
applicable  to  compensation  committee 
members  that  the  exchange  proposes  to 
adopt  or  retain  in  light  of  such  review. 

The  Exchange’s  director 
independence  standards  are  set  forth  in 
NYSE  Area  Equities  Rule  5.3(k)(l).  That 
section  provides  that  no  director 
qualifies  as  independent  unless  the 
board  of  directors  affirmatively 
determines  that  the  director  has  no 
material  relationship  with  the  listed 
company,  either  directly  or  as  a  partner, 
shareholder  or  officer  of  an  organization 
that  has  a  relationship  with  the 
company.  In  addition,  NYSE  Area 
Equities  Rule  5.3(k)(l)  provides  that  a 
director  may  not  be  deemed  to  be 
independent  if  such  director  has  a 
relationship  with  the  listed  company 
which  violates  any  one  of  five  “bright 
line”  tests.” 


>‘>17  CFR  240.10C-l(a)(4). 

>>  NYSE  Area  Equities  Rule  5.3(lc)(l)  provides  that 
the  following  categories  of  directors  may  not  be 
deemed  independent:  (A)  A  director  who  is  or  has 
been  within  the  last  three  years,  an  employee  of  the 
listed  company,  or  whose  immediate  family 
member  is  or  has  been  within  the  last  three  years 
an  executive  officer  of  the  listed  company;  (B)  (i) 

A  director  or  a  director  who  has  an  immediate 
family  member  who  is  a  current  partner  of  a  firm 
that  is  the  company’s  internal  or  external  auditor; 

(ii)  A  director  who  is  a  current  employee  of  such 
a  firm;  (iii).  A  director  who  has  an  immediate  family 
member  who  is  a  current  employee  of  such  a  firm 
and  who  participates  in  the  hrm's  audit,  assurance 
or  tax  compliance  (but  not  tax  planning)  practice; 
or  (iv)  A  director  or  a  director  who  has  an 
immediate  family  member  who  was  within  the  last 
three  years  (but  is  no  longer)  a  partner  or  employee 
of  such  a  firm  and  personally  worked  on  the  listed 
company's  audit  within  that  time;  (C)  A  director  or 
a  director  who  has  an  immediate  family  member 
who  is,  or  in  the  past  three  years  has  b^n,  part  of 
an  interlocking  directorate  in  which  an  executive 
officer  of  the  listed  company  serves  or  served  on  the 
compensation  committee  of  another  company  that 
concurrently  employs  or  employed  the  director;  (D) 
A  director  who  is  an  executive  officer  or  an 
employee,  or  whose  immediate  family  member  is  an 
executive  officer,  of  a  company  that  makes 
payments  to,  or  receives  payments  from,  the  listed 
company  for  property  or  services  in  an  amount 
which,  in  any  single  Hscal  year,  exceeds  the  greater 
of  $200,000  or  5%  of  such  other  company’s 
consolidated  gross  revenues,  is  not  “independent” 
until  three  years  after  falling  below  such  threshold; 
(E)  A  director  who  received,  or  whose  immediate 
family  member  is  an  executive  officer  who  received, 
during  any  twelve-month  period  within  the  last 
three  years,  more  than  $100,000  in  direct 
compensation  from  the  listed  company,  other  thw 
director  and  committee  fees  and  pension  or  other 
forms  of  deferred  compensation  for  prior  service 
(provided  such  compensation  is  not  contingent  in 


The  provisions  of  NYSE  Area  Equities 
Rule  5.3(k){l)  as  currently  in  effect  will 
continue  to  be  applicable  to 
independence  determinations  in 
relation  to  compensation  committee 
service,  as  compensation  committee 
members  will  be  required  to  be 
independent  under  the_  Exchange’s 
general  board  independence  standards 
set  forth  in  NYSE  Area  Equities  Rule 
5.3(k)(l),  in  addition  to  the 
independence  requirements  proposed 
specifically  for  compensation  committee 
service. 

The  Exchange  proposes  to  amend 
NYSE  Area  Equities  Rule  5.3(k)(4)  to 
require  that,  in  affirmatively 
determining  the  independence  of  any 
director  who  will  serve  on  the 
compensation  committee  of  the  listed 
company’s  board  of  directors,  the  board 
of  directors  must  consider  all  factors 
specifically  relevant  to  determining 
whether  a  director  has  a  relationship  to 
the  listed  company  which  is  material  to 
that  director’s  ability  to  be  independent 
from  management,  in  connection  with 
the  duties  of  a  compensation  Tiommittee 
member  including,  but  not  limited  to, 
the  two  factors  that  are  set  forth  in 
proposed  NYSE  Area  Equities  Rule 
5.3(k)(4)  and  are  explicitly  enumerated 
in  Rule  10C-l(b)(ii).  When  considering 
the  sources  of  a  director’s  compensation 
in  determining  his  independence  for 
purposes  of  compensation  committee 
service,  NYSE  Area  Equities  Rule 
5.3(k)(4)  as  amended  provides  that  the 
board  should  consider  whether  the 
director  receives  compensation  from 
any  person  or  entity  that  would  impair 
his  ability  to  make  independent 
judgments  about  the  listed  company’s 
executive  compensation.  Similarly, 
when  considering  any  affiliate 
relationship  a  director  has  with  the 
company,  a  subsidiary  of  the  company, 
or  an  affiliate  of  a  subsidiary  of  the 
company,  in  determining  his 
independence  for  purposes  of 
compensation  committee  service,  the 
proposed  amended  rule  text  provides 
that  the  board  should  consider  whether 
the  affiliate  relationship  places  the 
director  under  the  direct  or  indirect 
control  of  the  listed  company  or  its 
senior  management,  or  creates  a  direct 
relationship  between  the  director  and 
members  of  senior  management,  in  each 
case  of  a  nature  that  would  impair  his 
ability  to  make  independent  judgments 


any  way  on  continued  service);  (F)  In  the  case  of 
an  investment  company,  in  lieu  of  paragraphs  (A)- 
(E)  above,  a  director  who  is  an  “interested  person” 
of  the  company  as  defined  in  section  2(a)(19)  of  the 
Investment  Company  Act  of  1940,  other  than  in  his 
or  her  capacity  as  a  member  of  the  board  of 
directors  or  any  board  committee. 
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about  the  listed  company’s  executive 
compensation. 

The  Exchange  does  not  propose  to 
adopt  any  specific  numerical  tests  with 
respect  to  the  factors  specified  in 
"proposed  NYSE  Area  Equities  Rule 
5.3(k){4)(ii)  or  to  adopt  a  requirement  to 
consider  any  other  specific  factors.  In 
particular,  the  Exchange  does  not  intend 
to  adopt  an  absolute  prohibition  on  a 
board  making  an  affirmative  finding  that 
a  director  is  independent  solely  on  the 
basis  that  the  director  or  any  of  the 
director’s  affiliates  are  shareholders 
owming  more  than  some  specified 
percentage  of  the  listed  company.  In  the 
adopting  release  for  Rule  lOC-1  (the 
“Adopting  Release’’), the  SEC 
recognized  that  the  exchanges  might 
determine  that  not  all  affiliate 
relationships  would  adversely  affect  a 
director’s  ability  to  be  independent  from 
management.  Consistent  with  the 
views  of  commenters  on  the  SEC’s  rules 
as  originally  proposed,  the  Exchange 
believes  that — rather  than  adversely 
affecting  a  director’s  ability  to  be 
independent  from  management  as  a 
compensation  committee  member — 
share  ownership  in  the  listed  company 
aligns  the  director’s  interests  with  those 
of  unaffiliated  shareholders,  as  their 
stock  ownership  gives  them  the  sanie 
economic  interest  in  ensuring  that  the 
listed  company’s  executive 
compensation  is  not  excessive. 

The  Exchange  believes  that  its 
existing  “bright  line”  independence 
standards  as  set  forth  in  NYSE  Area 
Equities  Rule  5.3(k)(l)  are  sufficiently 
broad  to  encompass  the  types  of 
relationships  which  would  generally  be 
material  to  a  director’s  independence  for 
compensation  committee  service.  In 
addition  to  these  “bright  line”  tests, 
NYSE  Area  Equities  Rule  5.3(k)(l)  also 
already  requires  the  board  to  consider 
any  relationship  that  would  be  material 
to  the  independence  of  a  director.  The 
Exchange  believes  that  these 
requirements  with  respect  to  general 
director  independence,  when  combined 
with  the  specific  considerations 
required  by  proposed  NYSE  Area 
Equities  Rule  5.3(k)(4)(ii),  represent  an 
appropriate  standard  for  compensation 
committee  independence  that  is 
consistent  with  the  requirements  of  Rule 
lOC-1. 

^Compensation  Committee  Advisers 

Rule  lOC-1  (b)(2)  requires  exchange 
rules  to  mandate  that  compensation 
committees  must  have  broad  authority 


>2  Release  Nos.  33-9330;  34-67220  (June  20, 
2012);  77  FR  38422  (June  27,  2012). 

See  Adopting  Release  at  38428. 

17  CFR  240.10C-l(b)(2). 


to  engage  advisers  to  assist  in  their 
performance  of  the  committee’s 
functions.  Specifically,  exchange  rules 
must  mandate  that; 

(a)  The  compensation  committee  may, 
in  its  sole  discretion,  retain  or  obtain  the 
advice  of  a  compensation  consultant, 
independent  legal  counsel  or  other 
adviser;  and 

(b)  The  compensation  committee  shall 
be  directly  responsible  for  the 
appointment,  compensation  and 
oversight  of  the  work  of  any 
compensation  consultant,  independent 
legal  counsel  and  other  adviser  retained 
by  the  compensation  committee. 

Rule  10C-l(b)(3)  requires  exchange 
rules  to  mandate  that  the  listed 
company  must  provide  for  appropriate 
funding,  as  determined  by  the 
compensation  committee,  for  payment 
of  reasonable  compensation  to  a 
compensation  consultant,  independent 
legal  counsel  or  any  other  adviser 
retained  by  the  compensation 
committee. 

The  Exchange  proposes  to  adopt  the 
requirements  specified  in  Rule  lOC- 
1(b)(2)  and  (3)  verbatim  as  new 
subsection  (iv)  to  NYSE  Area  Equities 
Rule  5.3(k)(4). 

Compensation  Adviser  Independence 
Factors 

Rule  lOC-1  (b)(4)  provides  that  the 
compensation  committee  of  a  listed 
issuer  may  select  a  compensation 
consultant,  legal  counsel  or  other 
adviser  to  the  compensation  committee 
only  after  taking  into  consideration  the 
following  factors,  as  well  as  any  other 
factors  identified  by  the  relevant 
national  securities  exchange  or  national 
securities  association  in  its  listing 
standards: 

(i)  The  provision  of  other  services  to 
the  listed  company  by  the  person  that 
employs  the  compensation  consultant, 
legal  counsel  or  other  adviser; 

(ii)  The  amount  of  fees  received  from 
the  listed  company  by  the  person  that 
employs  the  compensation  consultant, 
legal  counsel  or  other  adviser,  as  a 
percentage  of  the  total  revenue  of  the 
person  that  employs  the  compensation 
consultant,  legal  counsel  or  other 
adviser; 

(iii)  The  policies  and  procedures  of 
the  person  that  employs  the 
compensation  consultant,  legal  counsel 
or  other  adviser  that  are  designed  to 
prevent  conflicts  of  interest; 

’  (iv)  Any  business  or  personal 
relationship  of  the  compensation 
consultant,  legal  counsel  or  other 


17  CFR  240.10C-l(b){3). 
'6  17  CFR  240.10C-l(b)(4). 


adviser  with  a  member  of  the 
compensation  committee; 

(v)  Any  stock  of  the  listed  company 
owned  by  the  compensation  consultant, 
legal  counsel  or  other  adviser;  and 

(vi)  Any  business  or  personal 
relationship  of  the  compensation 
consultant,  legal  counsel,  other  adviser 
or  the  person  employing  the  adviser 
with  an  executive  officer  of  the  listed 
company. 

Accordingly,  the  Exchange  proposes 
to  add  as  new  subsection  (v)  to  NYSE 
Area  Equities  Rule  5.3(k)(4)  a  provision 
specifying  that,  before  engaging  an 
adviser,  the  compensation  committee 
must  consider  the  factors  enumerated 
above.  As  proposed,  NYSE  Area 
Equities  Rule  5.3(k)(4)(v)  would  not 
include  any  additional  factors  for 
consideration,  as  the  Exchange  believes 
that  the  list  included  in  Rule  lOC- 
1(b)(4)  is  very  comprehensive  and  the 
proposed  listing  standard  would  also 
require  the  compensation  committee  to 
consider  any  other  factors  that  would  be 
relevant  to  the  adviser’s  independence 
from  management. 

Consistent  with  Rule  lOC- 
l(b)(2)(iii),i7  the  Exchange  proposes  to 
include  as  new  Commentary  .04  to 
NYSE  Area  Equities  Rule  5.3(k)(4)  an 
explicit  statement  that  nothing  in  NYSE 
Area  Equities  Rule  5.3(k)(4)(ii)  shall  be 
construed:  (A)  To  require  the 
Compensation  Committee  to  implement 
or  act  consistently  with  the  advice  or 
recommendations  of  the  compensation 
consultant,  independent  legal  counsel 
or  other  adviser  to  the  compensation 
committee:  or  (B)  to  affect  the  ability  or 
obligation  of  the  Compensation 
Committee  to  exercise  its  own  judgment 
in  fulfillment  of  the  duties  of  the 
Compensation  Committee  (or,  if 
applicable,  the  independent  directors).- 
In  addition,  as  provided  by  Rule  lOC- 
1(b)(4),  proposed  new  Commentary  .05 
to  NYSE  Area  Equities  Rule  5.3(k)(4) 
would  specify  that  the  compensation 
committee  need  not  engage  in  an 
analysis  of  the  independence  factors 
before  consulting  with  or  obtaining 
advice  from  in-house  legal  counsel. 


Rule  lOC-1  (a)(3)  requires  that 
exchange  rules  must  include 
appropriate  procedures  for  a  listed 
issuer  to  have  a  reasonable  opportunity 
to  cure  any  non-compliance  with  the 
provisions  of  exchange  rules  adopted  as 
required  by  Rule  lOC-1.  In  addition. 
Rule  lOC-1  (a)(3)  states  that  such  rules 
may  provide  that  if  a  member  of  a 
compensation  committee  ceases  to  be 


17  CFR  240.10C-l(b)(2){iii). 
17  CFR  240.10C-l(a)(3). 


Cure  Periods 
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independent  in  accordance  with  the 
requirements  of  Rule  lOC-1  for  reasons 
outside  the  member's  reasonable 
control,  that  person,  with  notice  by  the 
issuer  to  the  exchange,  may  remain  a 
compensation  committee  member  of  the 
listed  issuer  until  the  earlier  of  the  next 
annual  meeting  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
member  to  be  no  longer  independent. 
The  Exchange  proposes  to  adopt,  as  a 
third  paragraph  in  new  subsection  (ii)  to 
NYSE  Area  Equities  Rule  5.3(k)(4),  this 
cure  provision  period  for  events  of  non- 
compliance  with  the  proposed 
compensation  committee  independence 
requirements  that  are  outside  of  the 
director’s  reasonable  control.  However, 
the  Exchange  proposes  to  modify  this 
cure  provision  by  limiting  its  use  to 
circumstances  where  the  compensation 
committee  continues  to  have  a  majority 
of  independent  directors,  as  this  would 
ensure  that  the  compensation  committee 
could  not  take  any  action  without  the 
agreement  of  one  or  more  independent 
directors.  The  Exchange  believes  that 
this  requirement  addresses  any  actual  or 
apparent  conflict  of  interest  which  may 
arise  due  to  the  continued  ser\'ice  of  a 
non-independent  director  on  the 
compensation  committee. 

General  Exemptions 

Rule  10C-l(b)(5)  provides  an 
automatic  exemption  from  the 
application  of  the  entirety  of  Rule  lOC- 
1  for  controlled  companies  and  smaller 
reporting  companies, and  Rule  lOC- 
l(b)(l){iii)(A)2i  provides  an  automatic 
exemption  from  the  compensation 
committee  independence  requirements 
for  limited  partnerships,  companies  in 
bankruptcy,  open-end  management 
investment  companies  registered  under 
the  Investment  Company  Act  of  1940 


‘•17  CFR  240.10C-l(bH5). 

“A  “smaller  reporting  company"  is  defined  in 
SEC  Rule  12b-2  and  in  Regulation  S-K,  Item 
10(f)(1)-  Proposed  Commentary  .02  to  NYSE 
Equities  Rule  5.3(k.)(4)  will  state  that  smaller 
reporting  companies  must  comply  with  NYSE 
Equities  Rule  5.3(k)(4).  except  that  they  need  not 
comply  with  NYSE  Equities  Rule  5.3(k)(4)(ii]  and 
(v).  Proposed  Commentary’  .02  will  also  include  a 
transition  period  applicable  to  a  company  that 
ceases  to  be  a  smaller  reporting  company.  Under 
SEC  Rule  12b-2,  a  company  tests  its  status  as  a 
smaller  reporting  company  on  an  annual  basis  at 
the  end  of  its  most  recently  completed  second  fiscal 
quarter  (hereinafter,  for  purposes  of  this  subsection, 
the  “Smaller  Reporting  Company  Determination 
Date”).  To  the  extent  a  smaller  reporting  company 
ceases  to  qualify  as  such  under  SEC  rules. 
Commentary  .02  will  provide  that  such  company  is 
required,  if  applicable,  to:  (I)  Have  a  compensation 
committee  of  which  all  of  the  members  meet  the 
independence  standard  of  Rule  5.3(k)(4)(ii)  within 
six  months  of  the  Smaller  Reporting  Company 
Determination  Date:  and  (II)  comply  with  Rule 
5.3(k)(4)(v)  as  of  the  Smaller  Reporting  Company 
Determination  Date. 

« 17  CFR  240.10C-l(b)(l)(iii)(A). 


(“1940  Act”).  Rule  10C-l(b)(l)(iii)(A) 
also  exempts  from  the  compensation 
committee  independence  requirements 
any  foreign  private  issuer  that  discloses 
in  its  annual  report  filed  with  the  SEC 
the  reasons  that  the  foreign  private 
issuer  does  not  have  an  independent 
compensation  committee. 

Pursuant  to  the  general  exemptive 
authority  granted  in  Rule  10C;-l(b)(5)(i), 
the  Exchange  proposes  to  exempt  from 
all  of  the'  proposed  requirements  each 
category  of  issuer  that  qualifies  for  a 
general  or  specific  exemption  under 
Rule  10C-l(b)(l)(iii)(A).  The  Exchange 
also  proposes  to  provide  a  general 
exemption  from  all  of  the  requirements 
to  all  of  the  other  categories  of  issuers 
that  are  currently  exempt  from  the 
Exchange’s  existing  compensation 
committee  requirements.  Thus,  as 
proposed,  controlled  companies,  limited 
partnerships  and  companies  in 
bankruptcy,  closed-end  and  open-end 
funds  registered  under  the  1940  Act, 
asset  backed  issuers  and  other  passive 
business  organizations  (such  as  royalty 
trusts),  derivatives  and  special  purpose 
securities,  and  issuers  whose  only  listed 
equity  security  is  a  preferred  stock, 
would  be  exempt.  The  Exchange  notes 
that  these  categories  of  issuers  typically: 
(i)  Are  externally  managed  and  do  not 
directly  employ  executives  (e.g.,  limited 
partnerships  that  are  managed  by  their 
general  partner  or  closed-end  funds 
managed  by  an  external  investment 
adviser);  (ii)  do  not  by  their  nature  have 
employees  (e.g.,  passive  business 
organizations  in  the  form  of  trusts  or 
issuers  of  derivative  or  special  purpose 
securities);  or  (iii)  have  executive 
compensation  policy  set  by  a  body  other 
than  the  board  (e.g.,  bankrupt 
companies  have  their  executive 
compensation  determined  by  the 
bankruptcy  court).  In  light  of  these 
structural  reasons  why  these  categories 
of  issuers  generally  do  not  have 
compensation  committees,  the  Exchange 
believes  that  it  would  be  a  significant 
and  unnecessarily  burdensome 
alteration  in  their  governance  structures 
to  require  them  to  comply  with  the 
proposed  new  requirements  and  that  it 
is  appropriate  to  grant  them  an 
exemption. 

The  Exchange  proposes  to  adopt  as 
new  Commentary  .03  to  NYSE  Area 
Equities  5.3(k)(4)  a  general  exemption  ' 
from  the  application  of  the  rule  for 
foreign  private  issuers.  Foreign  private 
issuers  are  currently  exempt  from  the 
existing  compensation  committee 
requirement  pursuant  to  NYSE  Area 
Equities  Rule  5.3(n).  The  Exchange 
proposes  to  follow  this  approach  by 
granting  a  general  exemption,  pursuant 
to  the  discretion  granted  to  the 


Exchange  by  Rule  10C-l(b)(5)(i),22  from 
the  proposed  new  compensation 
committee  requirements  to  foreign 
private  issuers  that  follow  home  country 
practice.  The  Exchange  notes  that  NYSE 
Area  Equities  Rule  5.3(n)  requires 
foreign  private  issuers  to  disclose  any 
significant  ways  in  which  their 
corporate  governance  practices  differ 
from  those  followed  by  domestic 
companies  under  Exchange  listing 
standards.  Listed  foreign  private  issuers 
may  provide  this  disclosure  either  on 
their  Web  site  (provided  it  is  in  the 
English  language  and  accessible  from 
the  United  States)  and/or  in  their  annual 
report  as  distributed  to  shareholders  in 
the  United  States  (again,  in  the  English 
language).  If  the  disclosure  is  only  made 
available  on  the  Web  site,  the  annual 
report  must  so  state  and  provide  the 
Web  address  at  which  the  information 
may  be  obtained.  As  emy  foreign  private 
issuer  availing  itself  of  the  proposed 
exemption  would  have  to  disclose  that 
fact  in  its  statement  of  significant 
differences,  the  Exchange  does  not 
propose  to  require  those  companies  to 
comply  with  the  disclosure  requirement 
of  Rule  10C-l(b)(l)(iii)(A).  While 
Section  110  [sic]  does  not  require  a 
statement  as  to  why  a  company  does  not 
comply  with  an  applicable  requirement 
in  the  manner  provided  by  Rule  lOC- 
l(b)(l)(iii)(A),  the  Exchange  does  not 
believe  that  this  is  a  significant 
difference,  as  the  explanation 
companies  would  likely  provide  for  not 
having  an  independent  compensation 
committee  would  simply  be  that  they 
were  not  required  to  do  so  by  home 
country  law. 

The  Exchange  currently  does  not 
require  issuers  whose  only  listed 
security  is  a  preferred  stock  to  comply 
with  NYSE  Area  Equities  Rule  5.3(k)(4). 
The  Exchange  proposes  to  grant  these 
issuers  a  general  exemption  from 
compliance  with  th»proposed  amended 
rule.  The  Exchange  believes  this 
approach  is  appropriate  because  holders 
of  listed  preferred  stock  have 
significantly  greater  protections  with 
respect  to  their  rights  to  receive 
dividends  and  a  liquidation  preference 
upon  dissolution  of  the  issuer,  and 
preferred  stocks  are  typically  regarded 
by  investors  as  a  fixed  income 
investment  comparable  to  debt 
securities,  the  issuers  of  which  are 
exempt  from  compliance  with  Rule 
lOC-1. 

2.  Statutory'Basis 

The  Exchange  believes  that  the 
proposed  rule  change  in  relation  to  the 
Exchange’s  compensation  committee 


22 17  CFR  240.10C-l(b)(5)(i). 
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requirements  and  the  proposed 
compensation  consultant  independence 
requirements  are  consistent  with 
Section  IOC  of  the  Exchange  Act  and 
Rule  lOC-1  thereunder  in  that  they 
comply  with  the  requirements.of  Rule 
lOC-1  with  respect  to  the  adoption  by 
national  securities  exchanges  of 
compensation  committee  listing 
standards.  The  Exchange  believes  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)  ^3  of  the  Exchange  Act 
in  general,  and  furthers  the  objectives  of 
Section  6(b)(5)  of  the  Exchange  Act.^^  in 
particular  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Exchange  believes  that  the 
proposed  amendments  to  its 
compensation  committee  listing 
standard  are  consistent  with  the 
protection  of  investors  and  the  public 
interest  in  that  they  strengthen  the 
independence  requirements  for 
compensation  committee  membership, 
provide  additional  authority  to 
compensation  committees  and  require 
compensation  committees  to  consider 
the  independence  of  compensation 
consultants. 

The  Exchange  believes  that  the 
general  exemptions  from  the  proposed 
requirements  that  it  is  granting  to 
foreign  private  issuers  and  smaller 
reporting  companies  are  consistent  with 
Section  IOC  and  Rule  lOC-1,  for  the 
reasons  stated  above  in  the  “Purpose” 
section,  including  because'(i)  Rule  lOC- 
l(b)(5)(ii)  explicitly  exempts  smaller 
reporting  companies  and  (ii)  foreign 
private  issuers  will  comply  with  their 
home  country  law  and,  if  they  avail 
themselves  of  the  exemption,  will  be 
required  to  disclose  that  fact  under 
existing  Exchange  listing  requirements. 
The  Exchange  believes  it  is  an 
appropriate  use  of  its  exemptive 
authority  under  Rule  10C-l(b)(5)(i),  and 
that  it  is  not  unfairly  discriminatory 
under  Section  6(b)(5)  of  the  Act,  to 
provide  general  exemptions  under  the 
proposed  rules  to  issuers  whose  only 
listed  class  of  equity  securities  on  the 
Exchange  is  a  preferred  stock,  as  holders 
of  listed  preferred  stock  have 
significantly  greater  protections  with 
respect  to  their  rights  to  receive 


23 15  U.S.C.  78f{b). 

2“  15  U.S.C.  78f(b)(5). 


dividends  and  a  liquidation  preference 
upon  dissolution  of  the  issuer,  and 
preferred  stocks  are  typically  regarded 
by  investors  as  a  fixed  income 
investment  comparable  to  debt 
securities,  the  issuers  of  which  are 
exempt  from  compliance  with  Rule 
lOC-1.  The  Exchange  believes  that  it  is 
an  appropriate  use  of  its  exemptive 
authority  under  Rule  10C-l(b)(5)(i),  and 
that  it  is  not  unfairly  discriminatory 
under  Section  6(b)(5)  of  the  Act,  to 
provide  general  exemptions  under  the 
proposed  rules  for  all  of  the  other 
categories  of  issuers  that  are  not 
currently  subject  to  the  Exchange’s 
compensation  committee  requirement, 
for  tbe  structural  reasons  discussed  in 
the  “Purpose”  section  and  because  it 
would  be  a  significant  and 
unnecessarily  burdensome  alteration  in 
their  governance  structures  to  require 
them  to  comply  with  the  proposed  new 
requirements. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Buie  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  not  solicited 
written  comments  on  the  proposed  rule 
change.  The  Exchange  has  received  two 
comment  letters  on  the  proposed  rule 
change.25  One  commenter  made  the 
following  points:  (i)  The  Exchange 
should  specify  that  the  relevant  factors 
for  consideration  with  respect  to 
compensation  committee  independence 
should  include  a  consideration  of  fees 
received  for  service  on  the  board  itself; 
(ii)  the  relevant  factors  should  explicitly 
include  consideration  of  the  personal 
and  business  relationships  between 
directors  and  officers;  (iii)  the  additional 
factors  to  be  considered  for 
compensation  committee  independence 
should  be  considered  as  a  part  of 
general  board  independence 
determinations;  and  (iv)  the  listing 
standards  should  specity  that,  while  the 
factors  must  be  considered  in  their 
totality,  a  single  factor  can  result  in  the 
loss  of  board  independence. 


25  Both  of  these  letters  were  addressed  to  NYSE 
Regulation,  Inc.  Neither  author  indicated  that  the 
comments  related  to  just  one  of  the  three  national 
securities  exch^mges  owned  by  NYSE  Euronext. 
Therefore,  the  Exchange  is  addressing  those 
comments  to  the  extent  they  are  applicable  to  its 
existing  rules  and  the  proposed  amendments. 


The  Exchange  does  not  believe  that  it 
is  appropriate  to  consider  board 
compensation  as  part  of  the 
compensation  committee  independence 
determination  with  respect  to 
individual  directors.  Non-executive 
directors  devote  considerable  time  to 
the  affairs  of  the  companies  on  whose 
boards  they  sit  and  eligible  candidates 
would  be  difficult  to  find  if  board  and 
committee  service  were  unpaid  in 
nature.  Consequently,  independent 
directors  of  listed  companies  are  almost 
invariably  paid  for  their  board  and 
committee  service.  As  all  independent 
directors  are  almost  certainly  going  to 
receive  board  compensation  from  the 
company  and  do  so  on  terms 
determined  by  the  board  as  a  whole,  the 
Exchange  does  not  believe  that  an 
analysis  of  the  board  compensation  of 
individual  directors  is  a  meaningful 
consideration  in  determining  their 
independence  for  purposes  of 
compensation  committee  service. 

The  Exchange  interprets  its  existing 
director  independence  requirements  as 
requiring  the  board  to  consider 
relationships  between  the  director  and 
any  member  of  management  in  making 
its  affirmative  independence 
determinations.  Consequently,  the 
Exchange  does  not  believe  that  any 
further  clarification  of  this  requirement 
is  necessary. 

The  Exchange  does  not  believe  that  it 
is  necessary  to  explicitly  require  that  the 
additional  independence  considerations 
for  compensation  committee  service 
should  be  a  part  of  the  board’s  general 
independence  determinations  for  all 
independent  directors.  NYSE  Area 
Equities  Rule  5.3(k)(l)  provides  that  the 
board  must  affirmatively  determine  that 
the  director  has  no  material  relationship 
with  the  listed  company,  either  directly 
or  as  a  partner,  shareholder  or  officer  of 
an  organization  that  has  a  relationship 
with  the  company.  As  such,  the 
Exchange  believes  that,  where 
appropriate,  listed  company  boards 
should  already  be  including  in  their 
general  independence  determinations 
factors  including  those  being  added  to 
the  compensation  committee 
independence  determination. 

The  Exchange  does  not  believe  it  is 
necessary  to  include  in  the  rule  a 
sialeiiient  that  a  single  factor  may  be 
sufficiently  material  to  render  a  director 
non-independent,  as  this  is  clearly  the 
intention  of  the  rule  as  drafted.  NYSE 
Area  Equities  Rule  5.3(k)(l)  in  its 
current  form  and  proposed  NYSE  Area 
Equities  Rule  5.3(k)(4)  require  the  board 
to  consider  the  materiality  of  each 
separate  relationship  between  the 
director  and  the  listed  company  or  its 
management. 
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The  second  commenter  proposed  that 
the  Exchange  should  require  companies 
to  make  a  public  disclosure  with  respect 
to  the  factors  considered  by  the 
compensation  committee  in  reviewing 
the  independence  of  compensation 
consultants,  legal  counsel  and  other 
compensation  advisers.  This  commenter  " 
also  proposed  that  the  Exchange  should 
require  with  respect  to  outside  counsel 
hired  by  the  compensation  committee 
the  same  disclosure  as  is  required  by 
Item  407(e)(3Kiv)  of  Regulation  S-K 
with  respect  to  the  nature  of  any  conflict 
that  arises  from  the  engagement  of  a 
compensation  consultant  identified  in 
the  proxy  statement.  The  Exchange  does 
not  believe  that  it  is  necessary  to 
establish  additional  disclosure 
requirements  of  this  nature.  Item  407  of 
Regulation  S-K  contains  extensive 
disclosure  requirements  with  respect  to 
a  listed  company’s  corporate 
governance.  Moreover,  with  respect  to 
disclosure  of  any  conflicts  of  interest 
that  may  arise  with  respect  to  outside 
counsel  hired  by  the  compensation 
committee,  the  Exchange  believes  that 
the  rigorous  conflict  of  interest 
requirements  applicable  to  attorneys 
adequately  address  such  concerns,  and 
the  Exchange  is  mindful  that  requiring 
additional  public  disclosures  regarding 
outside  counsel  could  require  a  listed 
company  to  disclose  information  that 
otherwise  may  be  protected  by  attorney- 
client  privilege. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  45  (lays  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  emd 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  or  disapprove 
the  proposed  rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods: 


Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/sro.shtml);  or 

•  Send  an  email  to  rule- 
comments@sec.gov.  Please  include  File 
Number  SR-NYSEArca-2012-105  on 
the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2012-105.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://ww'w.sec.gov/ 
ruIes/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 
will  be  available  for  inspection  and 
copying  at  the  principal  office  and  the 
Internet  Web  site  of  the  Exchange.  All 
comments  received  will  be  posted 
without  change;  the  Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSEArca-2012-105,  and 
should  be  submitted  on  or  before 
November  5,  2012. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.26 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2012-25221  Filed  10-12-12;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  requiring  clearance 
by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with 
Public  Law  104-13,  the  Paperwork 
Reduction  Act  of  1995,  effective  October 
1, 1995.  This  notice  includes  revisions 
to  OMB-approved  information 
collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency’s  burden 
estimate:  the  need  for  the  information: 
its  practical  utility:  ways  to  enhance  its 
quality,  utility,  and  clarity;  and  ways  to 
minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Mail,  email,  or 
fax  your  comments  and 
recommendations  on  the  information 
collection(s)  to  the  OMB  Desk  Officer 
and  SSA  Reports  Clearance  Officer  at 
the  follow'ing  addresses  or  fax  numbers. 

(OMB)  . 

Office  of  Management  and  Budget, 
Attn:  Desk  Officer  for  SSA,  Fax:  202- 
395-6974,  Email  address: 
OIRA_Submission@omb.eop.gov. 

(SSA) 

Social  Security  Administration, 
DCRDP,  Attn:  Reports  Clearance 
Director,  107  Altmeyer  Building,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
Fax:  410-966-2830,  Email  address: 
OR.Reports.Clearance@ssa.gov. 

The  information  collections  below  are 
pending  at  SSA.  SSA  will  submit  them 
to  OMB  within  60  days  from  the  date  of 
this  notice.  Td  be  sure  we  consider  your 
comments,  we  must  receive  them  no 
later  than  December  14,  2012. 
Individuals  can  obtain  copies  of  the 
collection  instruments  by  writing  to  the 
above  email  address. 

1.  Physician’s/Medical  Officer’s 
Statement  of  Patient’s  Capability  to 
Manage  Benefits — 20  CFR  404.2015  and 
416.615 — 0960-0024.  SSA  appoints  a 
representative  payee  in  cases  where  we 
determine  beneficiaries  are  not  capable 
of  managing  their  own  benefits.  In  those 
instances,  we  require  medical  evidence 
to  determine  the  beneficiaries’ 
capability  of  managing  or  directing  their 
benefit  payments.  SSA  collects  medical 
evidence  on  Form  SSA-787  to  (1) 
determine  beneficiaries’  capability  or 
inability  to  handle  their  own  benefits, 
and  (2)  assist  in  determining  the 
beneficiaries’  need  for  a  representative 
payee.  The  respondents  are  the 
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beneficiary’s  physicians,  or  medical  Type  of  Request:  Revision  of  an  OMB- 

officers  of  the  institution  in  which  the  approved  information  collection.  ■  > 

beneficiary  res^es. 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden 
per  response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-7i56 . . 

120,000 

1 

10  • 

20,000 

2.  Farm  Self-Employment 

Questionnaire — 20  CFR  404.1082(c)  &■ 
404.1095-0960-0061.  SSA  requires 
proof  of  the  existence  of  a  trade  or 
business  before  determining  if  an 
individual  or  partnership  may  have  net 
earnings  from  self-employment.  When  a 
claimant  indicates  self-employment  as  a 
farmer,  SSA  obtains  the  information  we 

need  to  determine  the  existence  of  an  interview  using  Form  SSA— 7165.  The 

agricultural  trade  or  business  and  respondents  are  applicants  for  Social 

subsequent  covered  earnings  for  Social  Security  benefits,  whose  entitlement 

Security  entitlement  purposes  using  depends  on  worker’s  having  covered 

Form  SSA-7165,  Farm  Self-  earnings  from  self-employment  as  a 

Employment  Questionnaire.  As  part  of  farmer. 

the  application  process,  we  conduct  a  ^  „  x,  .  .  ^  .x, 

personal  interview,  either  face-to-face  or  of  Request:  Revision  of  an  OMB- 

via  telephone,  and  document  the  approved  information  collection. 

Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden 
per  response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-7156  . 

47,500 

1 

10 

7,917 

3.  Statement  of  Household  Expenses 
and  Contributions — 20  CFR  416.1130- 
416.1148-0960-0456.  SSA  bases 
eligibility  for  Supplemental  Security 
Income  (SSI)  on  the  needs  of  the 
recipient.  In  part,  we  assess  need  by 
determining  the  amount  of  income  a 
recipient  receives.  This  income  includes 
in-kind  support  and  maintenance  in  the 


form  of  food  and  shelter  provided  by 
other  persons.  SSA  uses  Form  SSA- 
8011-F3  to  determine  if  the  claimant  or 
recipient  receives  in-kind  support  and 
maintenance.  This  is  necessary  to 
determine  (1)  the  claimant  or  recipient’s 
eligibility  for  SSI  and  (2)  the  SSI 
payment  amount.  SSA  only  uses  this 
form  in  cases  where  SSA  needs  the 


householder’s  (head  of  household) 
corroboration  of  in-kind  support  and 
maintenance.  Respondents  are 
householders  of  homes  in  which  an  SSI 
applicant  or  recipient  resides. 

Type  of  Request:  Revision  of  an  OMB- 
approved.  information  collection. 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden 
per  response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-8011-F3 . 

428,100 

1 

15 

107,025 

Dated:  October  10,  2012. 

Faye  Lipsky, 

Reports  Clearance  Director,  Social  Security 
Administration. 

[FR  Doc.  2012-25276  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  4191-02-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection  * 
Activities:  Proposed  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  requiring  clearance 
by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with 
Public  Law  104-13,  the  Paperwork 
Reduction  Act  of  1995,  effective  October 
1, 1995.  This  notice  includes  revisions 
to  OMB-approved  information 
collections. 


SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency’s  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility,  apd  clarity;  and  ways  to 
minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Mail,  email,  or 
fax  your  comments  and 
recommendations  on  the  information 
collection(s)  to  the  OMB  Desk  Officer 
and  SSA  Reports  Clearance  Officer  at 
the  following  addresses  or  fax  numbers. 

(OMB) 

Office  of  Management  and  Budget, 
Attn:  Desk  Officer  for  SSA,  Fax:  202- 
395-6974,  Email  address: 
OIRA_Submission@omb.eop.gov. 


(SSA) 

Social  Secxu'ity  Administration, 
DCRDP,  Attn:  Reports  Clearance 
Director,  107  Altmeyer  Building,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
Fax:  410-966-2830,  Email  address: 
OR.Reports.CIearance@ssa.gov. 

The  information  collections  below  are 
pending  at  SSA.  SSA  will  submit  them 
to  OMB  within  60  days  fi'om  the  date  of 
this  notice.  To  be  sure  we  consider  your 
comments,  we  must  receive  them  no 
later  than  December  14,  2012. 
Individuals  can  obtain  copies  of  the 
collection  instruments  by  writing  to  the 
above  email  address. 

1.  Certificate  of  Support — 20  CFR 
404.370,  404.750,  404.408a—0960- 
0001.  A  parent  of  a  deceased,  fully 
insured  worker  may  be  entitled  to  Social 
Security  Old-Age,  Survivors,  and 
Disability  Insurance  (OASDI)  benefits 


Modality  of  completion 


Number  of 
respondents 


Frequency  of 
response 


Average 
burden 
per  response 
(minutes) 


Estimated  total 
annual  burden 
(hours) 


SSA-760-F4 


2.  Pre-1957  Military  Service  Federal 
Benefit  Questionnaire — 20  CFR 
404.1301-404.1371—0960-0120.  SSA 
may  grant  gratuitous  military  wage 
credits  for  active  militan,'  or  naval 
service  (under  certain  conditions) 
during  the  period  September  16,  1940 
through  December  31, 1956,  if  no  other 
Federal  agency  (other  than  the  Veterans 
Administration)  credited  the  service  for 


benefit  eligibility  or  computation 
purposes.  We  use  Form  SSA-2512  to 
collect  specific  information  about  other 
Federal,  military,  or  civilian  benefits  the 
wage  earner  may  receive  when  the 
applicant  indicates  both  pre-1957 
military  service  and  the  receipt  of  a 
Federal  benefit.  SSA  uses  the  data  in  the 
claims  adjudication  process  to  grant 
gratuitous  military  wage  credits  when 


applicable,  and  to  solicit  sufficient 
information  to  determine  eligibility. 
Respondents  are  applicants  for  Social 
Security  benefits  on  a  record  where  the 
wage  earner  claims  pre-1957  military 
service. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


Modality  of  completion 

- 1 - 1 

Number  of 
i  respondents 

1  1 

:  1 

Frequency  of 
response 

.  Average 
burden 
per  response 
(minutes) 

Estimated  total 
annual  burden 
(hours) 

SSA-2512 . 

.  5,000 

1 

10 

833, 

3.  Authorization  for  the  Social 
Security  Administration  to  Obtain 
Account  Records  from  a  Financial 
Institution  and  Request  for  Records — 20 
CFR  416.200,  416.203-0960-0293.  SSA 
collects  and  verifies  financial 
information  from  individuals  applying 
for  Supplemental  Security  Income  (SSI) 


to  determine  if  the  applicant  meets  the 
SSI  resource  eligibility  requirements.  If 
the  SSI  claimants  provide  records  that 
are  incomplete,  unavailable,  or 
seemingly  altered,  SSA  contacts  their 
financial  institution  to  verify  the 
existence,  ownership,  and  value  of 
accounts  owned.  Financial  institutions 


require  individuals  to  sign  Form  SSA- 
4641-U2  to  authorize  them  to  disclose 
records  to  SSA.  The  respondents  are 
financial  institutions  of  SSI  applicants, 
recipients,  and  their  deemors. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


SSA-4641  (paper) 
e4641  (electronic) 

Totals  . 


Modality  of  completion 


Number  of 
respondents 


44,100 

6,955,900 

7,000,000 


Frequency  of 
response 


Average 
burden  per 
response 
(minutes) 


Estimated  total 
annual  burden 
(hours) 


4.  Response  to  Notice  of  Revised 
Determination — 20  CFR  404.913- 
404.914,  404.992(b),  416.1413-416.1414 
and  416.1492(d)— 0960-0347.  When 
SSA  determines  that  (1)  claimants  for 
initial  disability  benefits  do  not  actually 
have  a  disability  or  (2)  cmrent  disability 
recipients’  records  show  their  disability 


ceased,  SSA  notifies  the  disability 
claimants  or  recipients  of  this  decision. 
In  response  to  this  notice,  the  affected 
claimants  and  disability  recipients  have 
the  following  recourse:  (1)  They  may 
request  a  disability  hearing  to  contest 
SSA’s  decision  and  (2)  they  may  submit 
additional  information  or  evidence  for 


SSA  to  consider.  Disability  claimants, 
recipients,  and  their  representatives  use 
Form  SSA-765  to  accomplish  these  two 
actions.  The  respondents  are  disability 
claimants,  current  disability  recipients, 
or  their  representatives. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


Modality  of  completion 


'  Number  of 
j  •  respondents  i 


Frequency  of 
response 


Average 
burden 
per  response 
(minutes) 


Estimated  total 
annual  burden 
(hours) 


SSA-765 


1,925 


1 


30 


963 
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5.  Notification  of  a  Social  Security 
Number  (SSN)  To  An  Employer  for 
Wage  Reporting — 20  CFR  422.103(a) — 
0960-0778.  Individuals  applying  for 
employment  must  provide  an  SSN  or 
indicate  they  have  applied  for  one. 
However,  when  an  individual  applies 
for  an  initial  SSN,  there  is  a  delay 
between  the  assignment  of  the  number 
and  the  delivery  of  the  SSN  card.  At  an 
individual’s  request,  SSA  uses  Form 
SSA-132  to  send  the  individual’s  SSN 


to  an  employer.  Mailing  this 
information  to  the  employer  (1)  ensures 
the  employer  has  the  correct  SSN  for  the 
individual;  (2)  allows  SSA  to  receive 
correct  earnings  information  for  wage 
reporting  purposes;  and  (3)  reduces  the 
delay  in  the  initial  SSN  assignment  and 
delivery  of  the  SSN  information  directly 
to  the  employer.  It  also  enables  SSA  to  • 
verify  the  employer  as  a  safeguard  for 
the  applicant’s  personally  identifiable 
information.  The  majority  of  individuals 


who  take  advantage  of  this  option  are  in 
the  United  States  with  exchange  visitor 
and  student  visas;  however,  we  allow 
any  applicant  for  an  SSN  to  use  the 
SSA-132.  The  respondents  are 
individuals  applying  for  an  initial  SSN 
who  ask  SSA  to  mail  confirmation  of 
their  application  or  the  SSN  to  their 
employers. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


Modality  of  completion 

Number  of 
respondents 

Frequency  of 
response 

Average 
burden  per 
response 
(minutes) 

1  Estimated  total 
i  annual  burden 

1  (hours) 

SSA-132  . 

249,000 

1 

2 

• 

Dated:  October  10,  2012. 

Faye  Lipsky, 

Reports  Clearance  Director,  Social  Security 
Administration. 

[FR  Doc.  2012-25277  Filed  10-12-12;  8;45  am] 

BILLING  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice:  8060] 

30-Day  Notice  of  Proposed  Information 
Collection:  Passport  Demand 
Forecasting  Study 

ACTION:  Notice  of  request  for  public 
comment  and  submission  to  0MB  of 
proposed  collection  of  information. 

SUMMARY:  The  Department  of  State  has 
submitted  the  information,  collection 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  we 
are  requesting  comments  on  this 
collection  from  all  interested 
individuals  and  organizations.  The 
purpose  of  this  Notice  is  to  allow  30 
days  for  public  comment. 

DATES:  Submit  comments  directly  to  the 
Office  of  Management  and  Budget 
(OMB)  up  to  November  14,  2012. 
ADDRESSES:  Direct  comments  to  the 
Department  of  State  Desk  Officer  in  the 
Office  of  Information  and  Regulatory 
Affairs  at  the  Office  of  Management  and 
Budget  (OMB).  You  may  submit 
comments  by  the  following  methods: 

•  Email: 

oira_submission@omb.eop.gov.  You 
must  include  the  DS  form  number, 
information  collection  title,  and  the 
OMB  control  number  in  the  subject  line 
of  your  message. 

•  Fax:  202-395-5806.  Attention:  Desk 
Officer  for  Department  of  State. 


FOR  FURTHER  INFORMATION  CONTACT: 

Direct  requests  for  additional 
information  regarding  the  collection 
listed  in  this  notice,  including  requests 
for  copies  of  the  proposed  collection 
instrument  and  supporting  documents, 
to  the  Office  of  Passport  Services  at 
PassportStudy@state.gov. 

SUPPLEMENTARY  INFORMATION: 

•  Title  of  Information  Collection: 
Passport  Demand  Forecasting  Study. 

•  OMB  Control  Number:  1405-0177. 

•  Type  of  Request:  Reinstatement  of  a 
previous  collection. 

•  •  Originating  Office:  Bureau  of 
Consular  Affairs/Passport  Services  (CA/ 
PPT). 

•  Form  Number;  SV201 2-0006. 

•  Respondents:  A  national 
representative  sample  of  U.S.  citizens, 
U.S.  nationals,  and  any  other  categories 
of  individuals  that  are  entitled  to  a  U.S. 
passport  product. 

•  Estimated  Number  of  Respondents: 
4,000  survey  respondents  per  month. 

•  Estimated  Number  of  Responses: 
48,000  survey  responses  per  year. 

•  Average  Time  Per  Response: 
approx.  10  minutes  per  survey. 

•  Total  Estimated  Burden  Time:  8,000 
hours. 

•  Frequency:  Monthly. 

•  Obligation  to  Respond:  Voluntary. 

We  are  soliciting  public  comments  to 

permit  the  Department  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  functions  of  the  Department. 

•  Evaluate  the  accuracy  of  our 
estimate  of  the  time  and  cost  burden  for 
this  proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including  the ' 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Please  note  that  comments  submitted 
in  response  to  this  Notice  are  public 
record.  Before  including  any  detailed 
personal  information,  you  should  be 
aware  that  your  comments  as  submitted, 
including  your  personal  information, 
will  be  available  for  public  review. 

Abstract  of  proposed  collection: 

The  Intelligence  Reform  and 
Terrorism  Prevention  Act  of  2004 
(IRTPA)  calls  for  the  Secretary  of 
Homeland  Security,  along  with  the 
Secretary  of  State,  to  develop  and 
implement  a  plan  that  requires 
sufficient  documentation  of  identity  and 
citizenship  to  be  shown  when  entering 
the  United  States.  The  requirement  that 
requires  sufficient  documentation  of 
identity  and  citizenship  to  be  shown 
when  entering  the  United  States  along 
with  other  socio-demographic  variables 
has  left  the  future  demand  for  U.S. 
passport  products  as  undefined.  The 
ambiguity  of  passport  demand  has 
resulted  in  Passport  Services  (CA/PPT) 
having  an  urgent  need  to  obtain  regular 
statistical  data  on  issues  that  focuses  on 
and  are  related  to  passport  applications 
and  travel.  In  support  of  these  efforts, 
CA/PPT  will  conduct  monthly  forecasts 
of  passport  demand.  The  data  gathered 
from  the  Passport  Demand  Forecasting 
Study  will  be  used  to  monitor,  assess, 
and  forecast  passport  demand  on  a 
continuous  basis. 

Methodology: 

CA/PPT  is  conducting  a  Passport 
Demand  Forecast  Study  that  includes  • 
monthly  surveys  that  will  gather  data 
from  a  national  representative  sample  of 
U.S.  citizens,  U.S.  nationals,  and  any 
other  categories  of  individuals  that  are 
entitled  to  a  U.S.  passport  product. 
Methodologies  can  include  mail,  web/ 
internet,  telephone,  and  mixed-mode 
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surveys  to  ensure  that  Passport'Services 
reaches  the  appropriate  audience  and 
leverages  the  best  research  method 
obtain  valid  responses.  The  survey  data 
will  cover  an  estimated  48,000 
respondents  annually  and  will  include 
topics  covering  passport  demand,  travel, 
and  socio-demographic  variables  of 
interest  to  the  United  States  Department 
of  State. 

Dated:  September  27,  2012. 

Rachel  M.  Arndt. 

Managing  Director  (Acting),  Passport  Support 
Operations,  Bureau  of  Consular  Affairs, 
Department  of  State. 

|FR  Doc.  2012-25249  Filed  10-12-12;  8:45  am) 
BILUNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 
[Public  Notice  8062] 

Allowing  New  Investment  in  Burma 

*  AGENCY:  Bureau  of  Economic  &  Business 
Affairs,  Office  of  Sanctions  Policy  and 
Implementation,  Department  of  State. 
SUMMARY:  The  Deputy  Secretary  of  State 
has  determined  that  it  would  be 
contrary  to  the  national  security 
interests  of  the  United  States  to 
continue  to  apply  the  sanction  referred 
to  in  section  570(b)  of  the  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act  of 
1997  (Pub.  L.  104-208)  (the  “Act”), 
which  authorizes  aiid  directs  the 
President  to  prohibit  U.S.  persons  from 
making  new  investment  in  Burma,  if  the 
President  makes  certain  determinations 
and  certifications  to  Congress.  The 
President  made  the  required 
determinations  and  certifications  and 
imposed  a  prohibition  on  new 
investment  in  Executive  Order  13047 
(May  20, 1997).  He  subsequently 
delegated  the  waiver  authority  under 
Section  570(e)  of  the  Act  to  the 
Secretary  of  State  on  July  11,  2012,  and 
the  determination  described  above 
constitutes  the  exercise  of  such  waiver 
authority.  In  conjunction  with  this 
waiver  determination,  the  Department 
of  the  Treasury’s  Office  of  Foreign 
Assets  Control  issued  a  General  License 
(No.  17)  on  July  11,  2012  authorizing 
new  investment  in  Burma  by  U.S. 
persons  subject  to  limitations  and 
requirements  set  forth  therein. 

'These  steps  are  in  response  to  the 
recent  reforms  that  have  taken  place  in 
Burma  over  the  past  year.  Continued 
application  of  the  ban  on  investment 
would  be  contrary  to  U.S.  national 
security  interests  because  it  would 
hinder  current  U.S.  policy  to  support 
those  in  the  Burmese  government 
leading  important  reform  efforts. 


Further  reforms  would  advance 
longstanding  U.S.  national  security 
interests  such  as  promoting  national 
reconciliation  and  democracy  in  Burma; 
improving  respect  for  human  rights; 
curtailing  the  flow  from  Burma  of 
refugees,  illicit  narcotics,  infectious 
diseases,  and  victims  of  trafficking;  and 
advancing  nonproliferation  goals.  While 
the  Department  of  State  remains 
concerned  about  the  protection  of 
human  rights,  corruption,  and  the  role 
of  the  military  in  the  Burmese  economy, 
it  believes  that  the  participation  of  U.S. 
businesses  in  the  Burmese  economy  will 
set  a  model  for  responsible  investment 
and  business  operations  as  well  as 
encourage  further  change,  promote 
economic  development,  and  contribute 
to  the  welfare  of  the  Burmese  people. 
DATES:  Effective  Date:  July  11,  2012. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Marshall  Klein,  Senior  Sanctions 
Officer,  Economic  &  Business  Affairs, 
Office  of  Sanctions  Policy  and 
Implementation,  202-647-9452. 

Dated:  September  27,  2012. 

Jose  VV.  Fernandez, 

Assistant  Secretary  for  Economic  and 
Business  Affairs,  Department  of  State. 

[FR  Doc.  2012-25252  Filed  10-12-12;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  of 
Transportation 

Interim  Guidance  on  State  Freight 
Plans  and  State  Freight  Advisory 
Committees 

AGENCY:  Office  of  the  Secretary  of 
Transportation  (OST),  U.S.  Department 
of  Transportation  (DOT),  Federal 
Aviation  Administration  (FAA),  Federal 
Highway  Administration  (FHWA), 
Federal  Motor  Carriers  Administration 
(FMCSA)  Federal  Railroad 
Administration  (FRA),  Maritime 
Administration  (MARAD),  Pipeline  and 
Hazardous  Materials  Safety 
Administration  (PHSMA),  Research  and 
Innovative  Technology  Administration 
(RITA),  St.  Lawrence  Seaway 
Development  Corporation  (SLSDC). 
ACTION:  Notice  of  Interim  Guidance  and 
Request  for  Comments. 

SUMMARY:  On  July  6,  2012,  the  President 
signed  into  law  Public  Law  112-141,  the 
Moving  Ahead  for  Progress  in  the  21st 
Century  Act  (MAP-21).  Section  1118  of 
MAP-21  directs  the  Secretary  of 
Transportation  to  encourage  each  State 
to  develop  a  comprehensive  State 
Freight  Plan  that  outlines  immediate 


and  long-range  plans  for  freight-related 
transportation  investments.  Section 
1117  of  MAP-21  directs  the  Secretary  to 
encourage  each  State  to  establish  a  State 
Freight  Advisory  Committee.  The 
Department  of  Transportation  is  issuing 
this  Notice  to  provide  Interim  Guidance 
on  both  State  Freight  Plans  and  State 
Freight  Advisory  Committees.  It 
encourages  States  to  develop  State 
Freight  Plans  and  provides  guidance  to 
States  on  the  required  elements  of  a 
State  Freight  Plan  and  information  on 
funding  and  on  the  relationship  of  State 
Freight  Plans  to  other  provisions  of 
MAP-21.  It  encourages  States  to 
develop  State  Freight  Advisory 
Committees  as  part  of  the  process  for 
developing  a  State  Freight  Plan.  The 
Department  requests  public  comments 
on  all  aspects  of  this  Interim  Guidance. 
DATES:  All  public  comments  must  be 
received  by  November  15,  2012. 
ADDRESSES:  You  may  send  comments 
identified  by  Docket  Number  DOT- 
OST-201 2-0168  using  any  of  the 
following  methods: 

•  Government-wide  rulemaking  Web 
site:  http://www.regulations.gov  and 
follow  the  instructions  for  sending  your 
comments  electronically. 

Mail:  Docket  Management  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC  20590-0001.  Fax  1-202^93-2251. 

Courier:  commercial  delivery  service, 
such  as,  but  not  limited  to  the 
following — Federal  Express  or  United 
Parcel  Service,  addressed  to  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590. 

Hand  Delivery:  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC  between  9 
a.m.  and  5  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

The  Department  will  post  all 
comments  received,  without  change,  to 
http://\\'ww.regulations.gov,  including 
any  personal  information.  If  you  mail  or 
hand  deliver  your  comments  and  want 
the  Department  to  acknowledge  receipt 
of  your  comments,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  to  you. 

Docket:  To  read  background 
documents  or  comments  received,  go  to 
http://www.reguIations.gcv  or  to  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue  SE;,  Washington,  DC,  between  9 
a.m.  and  5  p.m.  Monday  through  Friday, 
except  Federal  holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
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received  in  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment  if 
submitted  on  behalf  of  an  association,  a 
business,  a  labor  union,  etc.).  You  may 
review  the  Department’s  complete 
Privacy  Act  statement  in  the  Federal 
Register  published  on  April  11,  2000 
(65  FR  19477-78),  or  you  may  visit 
http  ://www.dot.gov/pri  vacy.  html. 

This  Interim  Guidance  will  also  be 
posted  on  the  Department’s  MAP-21 
Web  site  {www.dot.gov/map21). 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jack  Wells,  Chief  Economist,  1200  New 
Jersey  Avenue  SE.,  Washington,  DC 
20590.  Telephone  Number  (202)  366- 
9224  or  Email  jack.welIs@dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background  and  Program  Purpose 

II.  Policy 

III.  Funding 

rv.  Contents  of  State  Freight  Plans 

V.  The  State  Freight  Planning  Process 

VI.  Data  and  Analytical  Resources  for  State 

Freight  Planning 

VII.  Request  for  Comments 

I.  Background  and  Program  Purpose 

The  purpose  of  this  document  is  to 
provide  guidance  on  the 
implementation  of  Section  1118  (State 
Freight  Plans)  and  Section  1117  (State 
Freight  Advisory  Committees)  of  the 
Moving  Ahead  for  Progress  in  the  21st 
Century  Act  (MAP-21).  Section  1118 
directs  the  Secretary  of  Transportation 
to  encourage  States  to  develop  freight 
plans  that  are  comprehensive  and  that 
include  both  immediate  and  long-term 
freight  planning  activities  and 
investments.  Section  1117  directs  the 
Secretary  to  encourage  each  State  tb 
establish  a  State  Freight  Advisory 
Committee  consisting  of  a  representative 
cross-section  of  public  and  private 
freight  stakeholders.  Section  1118 
specifies  certain  minimum  contents  for 
State  Freight  Plans,  and  states  that  such 
a  plan  may  be  developed  separate  from 
or  be  incorporated  into  the  statewide 
strategic  long-range  transportation  plan 
required  by  section  135  of  title  23, 
United  States  Code. 

Section  1116  of  MAP-21 
(Prioritization  of  Projects  to  Improve 
Freight  Movement)  authorizes  the 
Secretary  to  increase  the  Federal  share 
payable  for  any  project  to  95  percent  for 
projects  on  the  Interstate  System  and  90 
percent  for  any  other  project  if  the 
Secretary  certifies  that  the  project: 

•  Demonstrates  the  improvement 
made  by  the  project  to  the  efficient 
movement  of  fireight  (including  making 
progress  on  freight  performance 


measures  established  under  MAP-21) 
and 

•  Is  identified  in  a  State  Freight  Plan 
developed  pursuant  to  section  1118. 

The  Federal  Highway  Administration 
will  be  issuing  separate  guidance  on  the 
implementation  of  Section  1116.  One 
purpose  of  this  guidance  is  to  inform 
States  of  the  freight  planning  process 
they  must  undertake  to  qualify  for  the 
freight  prioritization  provisions  of 
Section  1116. 

II.  Policy 

The  U.S.  Department  of 
Transportation  strongly  encourages  all 
States  to  develop  State  Freight  Plans. 

The  Department  believes  that  ft-eight 
transportation,  because  its  effects  are 
often  regional  or  national  in  scope,  and 
includes  freight  providers  that  own  and 
operate  private  infirastructure,  has  often 
been  more  difficult  for  States  to 
incorporate  into  their  planning  process 
than  has  passenger  transportation,  and 
that  accordingly  infrastructure 
investments  and  other  State  policy 
initiatives  related  to  freight 
transportation  have  often  received  less 
funding  and  attention  than  passenger- 
related  initiatives.  Because  freight 
transportation  is  critical  to  the  economic 
vitality  of  the  United  States,  renewed 
attention  to  safe  and  efficient  freight 
transportation  can  have  a  positive  effect 
on  the  economic  growth  of  the  United 
States. 

State  Freight  Plans  can  identify  freight 
transportation  facilities  that  are  critical 
to  each  State’s  economic  growth  and 
give  appropriate  priority  to  investments 
in  such  facilities.  In  doing  so,  such 
Plans  can  enhance  economic  growth  at 
both  the  State  and  National  level,  thus 
enhancing  the  Nation’s  economic 
competitiveness.  State  Freight  Plans  can 
also  help  to  guide  investments  and  other 
policies  that  will  help  to  achieve  the 
Department’s  other  strategic  goals, 
including  safety,  state  of  good  repair, 
livability,  and  environmental 
sustainability.  State  Freight  Plans  can 
also  identify  freight  transportation 
facilities  that  are  critical  to  export 
movements  and,  by  directing  resources 
toward  improving  those  facilities,  assist 
the  United  States  in  meeting  the  goals 
of  the  President’s  National  Export 
Initiative. 

The  State  Freight  Plan  may  be 
developed  separate  from  or  incorporated 
into  the  statewide  strategic  long-range 
transportation  plan  required  by  section 
135  of  title  23,  United  States  Code.  If  the 
State  Freight  Plan  is  separate  from  the 
statewide  strategic  long-range 
transportation  plan,  each  plan  should 
show  how  the  findings  of  the  State 
Freight  Plan  are  incorporated  into  the 


statewide  strategic  long-range 
transportation  plan.  If  the  two  plans  are 
combined,  the  statewide  strategic  long- 
range  transportation  plan  should 
include  a  separate  section  focused  on 
freight  transportation,  and  must  include 
the  elements  specified  in  section  1118. 
Other  State  transportation  plans,  such  as 
State  Reiil  Plans,  are  required  by  statute 
to  be  coordinated  with  section  135  of 
title  23,  and  as  a  consequence  the  freight 
component  of  those  plans  should  be 
incorporated  into  the  State  Freight  Plan 
to  ensure  a  comprehensive  and  system- 
wide  planning  approach. 

The  Department  also  strongly 
encourages  all  States  to  establish  State 
Freight  Advisory  Committees.  Such 
Advisory  Committees  are  an  important 
part  of  the  process  needed  to  develop  a 
thorough  State  Freight  Plan.  Bringing 
together  the  perspectives  and 
knowledge  of  public  and  private 
partners,  including  shippers,  carriers, 
and  infrastructure  owners  and 
operators,  is  important  to  developing  a 
quality  State  Freight  Plan. 

The  Department  will  be  developing  a  - 
multimodal  National  Freight  Strategic 
Plan  in  accordance  with  the 
requirements  of  Section  1115  of  MAP- 
21,  and  ijjtends  to  rely  significantly  on 
the  freight  plans  prepared  by  the  States. 

III.  Funding 

Authorization  level  under  MAP-21: 
There  is  no  formula  or  discretionary 
funding  specifically  associated  with 
State  Freight  Plans  or  State  Freight 
Advisory  Committees. 

States  may  use  funding  allocated 
under  the  Surface  Transportation 
Program  (23  U.S.C.  133)  for  developing 
State  Freight  Plans,  as  well  as  funding 
under  the  State  Planning  and  Research 
Program  (23  U.S.C.  505).  They  may  also 
use  carryover  balances  from  National 
Highway  System  funds  authorized 
under  SAFETEA-LU  (23  U.S.C. 
103(b)(6)(E)  as  in  effect  on  the  day 
before  enactment  of  MAP-21)  that  can 
be  used  for  transportation  planning  in 
accordance  with  23  U.S.C.  134  and  135 
(23  U.S.C.  103  was  amended  by  MAP- 
21  section  1104,  which  eliminated  the 
National  Highway  System  Program 
under  section  103,  and  hence 
eliminated  the  funding  for  planning 
under  section  103  as  amended). 

IV.  Contents  of  State  Freight  Plans 

Section  1118  of  MAP-21  requires  that 
a  State  Freight  Plan  developed  pursuant 
to  Section  1118  include,  at  a  minimum, 
the  following  elements: 

•  An  identification  of  significant 
freight  system  trends,  needs,  and  issues 
with  respect  to  the  State; 
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•  A  description  of  the  freight  policies, 
strategies,  and  performance  measures 
that  will  guide  the  freight-related 
transportation  investment  decisions  of 
the  State: 

•  A  description  of  how  the  plan  will 
improve  the  ability  of  the  State  to  meet 
the  national  fr-eight  goals  established 
under  section  167  of  title  23,  United 
States  Code; 

•  Evidence  of  consideration  of 
innovative  technologies  and  operational 
strategies,  including  intelligent 
transportation  systems,  that  improve  the 
safety  and  efficiency  of  freight 
movement: 

•  In  the  case  of  routes  on  which  travel 
by  heavy  vehicles  (including  mining, 
agricultural,  energy  cargo  or  equipment, 
and  timber  vehicles)  is  projected  to 
substantially  deteriorate  the  condition 
of  roadways,  a  description  of 
improvements  that  may  be  required  to 
reduce  or  impede  the  deterioration;  and 

•  An  inventory  of  facilities  with 
freight  mobility  issues,  such  as  truck 
bottlenecks,  within  the  State,  and  a 
description  of  the  strategies  the  State  is 
employing  to  address  those  freight 
mobility  issues. 

In  addition  to  these  minimum  elements 
required  by  section  1118,  the  , 
Department  has  provided  additional 
recommended  elements  based  on  what 
States  have  found  useful  to  include  in 
freight  plans  that  have  already  been 
prepared,  as  well  as  on  consistency  with 
the  requirements  for  the  National 
Freight  Strategic  Plan,  found  in  23  U.S.C 
167(f). 

State  Freight  Plans  may  be  organized 
in  any  structure  that  works  best  for 
individual  States,  as  long  as  they  cover 
the  required  elements;  however,  in 
order  to  aid  States  in  addressing  the 
required  criteria,  and  to  facilitate  the 
incorporation  of  analysis  from  the  State 
Freight  Plans  into  the  National  Freight 
Strategic  Plan,  as  well  as  to  aid  in 
conceptualizing  the  detailed  issues 
surrounding  robust  freight  planning, 
DOT  is  suggesting  the  following 
structure  as  a  recommended  model  for 
states  to  follow. 

1.  Strategic  Goals 

As  specifred  in  section  1118,  a  State 
Freight  Plan  must  include  a  description 
of  how  the  plan  will  improve  the  ability 
of  the  State  to  meet  the  national  freight 
goals  established  under  23  U.S.C.  167. 
The  following  is  a  summary  of  the  goals 
of  the  National  Freight  Policy 
established  in  23  U.S.C.  167: 

•  Improving  the  contribution  of  the 
freight  transportation  system  to 
economic  efficiency,  productivity,  and 
competitiveness; 


•  Reducing  congestion  on  the  freight 
transportation  system; 

•  Improving  the  safety,  security,  and 
resilience  of  the  freight  transportation 
system; 

•  Improving  the  state  of  good  repair 
of  the  freight  transportation  system: 

•  Using  advanced  technology, 
performance  management,  innovation, 
competition,  and  accountability  in 
operating  and  maintaining  the  freight 
transportation  system; 

•  Reducing  adverse  environmental 
and  community  impacts  of  the  freight 
transportation  system. 

The  Department  recommends  that  each 
State  Freight  Plan  also  include  a 
discussion  of  the  State’s  strategic  goals 
for  freight  transportation.  These  goals 
would  include  the  goals  of  the  National 
Freight  Policy  summarized  above,  but 
States  may  also  add  other  strategic 
goals.  The  Department  recommends  that 
State  Freight  Plans  indicate  which  goals 
are  most  important  to  the  State. 

2.  The  Economic  Context  of  Freight 
Transportation  Planning 

The  Department  recommends  that 
each  State  Freight  Plan  include  a 
discussion  of  the  role  that  freight 
transportation  plays  in  the  State’s 
overall  economy.  This  section  would 
identify  what  industries  are  most 
important  to  the  State,  and  what  supply 
chains  (including  the  transportation 
modes  that  support  them)  cire  critical  to 
the  State’s  industries.  In  particular,  it 
would  indicate  what  supply  chains 
involving  the  State  are  important  to 
exports,  whether  the  exports  of  that 
State  or  of  other  States. 

3.  Freight  Policies,  Strategies,  and 
Institutions 

As  specified  in  section  1118,  a  State 
Freight  Plan  must  include  a  discussion 
of  the  State’s  freight  policies  and 
strategies  that  will  guide  the  freight- 
related  transportation  investment 
decisions  of  the  State.  The  Department 
recommends  that  this  section  also 
discuss  how  these  freight  policies  and 
strategies  will  guide  not  just  freight- 
related  transportation  investment 
decisions  of  the  State,  but  also  the 
broader  freight  improvement  strategy  of 
the  State,  including  operational 
strategies  and  policy  changes.  The 
Department  recommends  that  this 
discussion  also: 

•  Include  the  State’s  grant  and  loan 
programs  that  are  available  to  pay  for 
freight-related  transportation 
infirastructure; 

•  Identify  the  State’s  freight-related 
institutions,  including  transportation- 
related  infrastructure  owners  and 
regulatory  authorities,  such  as  the  State 


DOT,  port  authorities,  toll  roads,  and 
bridge  and  tunnel  authorities; 

•  Explain  the  governance  structures 
and  funding  mechanisms  for  such 
authorities  (e.g.,  whether  the  authorities 
are  controlled  by  the  governor  or  are 
independent,  and  whether  the  authority 
has  a  dedicated  source  of  revenue): 

•  Identify  private  transportation 
infrastructure  owners,  such  as  railroads, 
terminals,  pipelines,  and  freight  transfer 
facilities;  ,r 

•  Identify  statutory  and  con,stitutional 
constraints  on  freight-related 
investments  and  policies,  such  as 
prohibitions  on  spending  State  funds  for 
certain  kinds  of  freight  infrastructure; 

•  Discuss  regionm  freight  planning 
activities  in  which  the  State 
participates,  such  as  planning  for  key 
multi-state  freight  corridors,  multi-state 
metropolitan  areas,  or  for  other  regional 
groups  of  States;  and 

•  Set  out  the  State’s  priorities  in 
freight  transportation  infrastructure 
development. 

4.  State  Freight  Transportation  Assets 

As  specified  in  section  1118,  a  State 
Freight  Plan  must  include  an  inventory 
of  facilities  with  freight  mobility  issues. 
The  Department  recommends  that  this 
inventory  also  include  a  complete 
inventory  of  the  State’s  freight 
transportation  assets.  This  would 
include  a  description  of  the  State’s 
transportation  infrastructure  in  all 
freight-carrying  modes,  the  warehousing 
and  intermodal  facilities  located  in  the 
State,  and  the  freight  gateways  and 
corridors  that  are  located  in  or  that  pass 
through  the  State.  MAP-21  places 
particular  emphasis  on  transportation 
infrastructure  that  is  used  to  serve  areas 
of  the.  State  that  are  significant  for 
energy  development,  mining, 
agriculture,  and  timber  production,  and 
the  Department  recommends  that  the 
State  Freight  Plan  inventory  note 
particularly  routes  that  are  used  to  move 
equipment  for  these  productive 
activities  into  those  areas  and  for 
moving  the  output  of  those  productive 
activities  out  of  those  areas. 

5.  The  Conditions  and  Performance  of 
the  State’s  Freight  Transportation 
System 

As  specified  in  section  1118,  a  State 
Freight  Plan  must  include  the 
performance  measures  that  will  guide 
the  freight-related  transportation 
investment  decisions  of  the  State.  The 
Department  recommends  that  this 
discussion  also  include  an  analysis  of 
the  conditions  and  performance  of  the 
Slate’s  freight  transportation  system. 
This  analysis  would  include  the 
identification  of  bottlenecks  in  the 
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freight  transportation  system  that  cause 
delays  and  unreliability  in  freight 
movements,  as  well  as  other  specific 
locations  that  are  in  a  poor  state  of  good 
repair,  create  safety  hazards,  or  create 
other  performance  problems.  The 
National  Freight  Strategic  Plan  also  is 
required  to  include  an  analysis  of  the 
conditions  and  performance  of  the 
national  freight  system,  and  when  those 
measures  of  freight  conditions  and 
performance  are  established,  the 
Department  recommends  that  State 
Freight  Plans  include  those  measures. 
Until  those  measures  are  established, 
however,  the  Department  recommends 
that  States  use  the  measures  of 
condition  and  performance  that  they 
consider  to  be  most  reasonable  and 
appropriate.  In  general,  the  Department 
recommends  that  measures  of 
conditions  and  performance  reflect  the 
State’s  freight  transportation  goals — for 
each  goal,  there  would  be  at  least  one 
measure  of  condition  or  performance 
that  indicates  how  well  the  freight 
transportation  system  is  doing  in 
achieving  that  goal. 

The  Department  recommends  that 
States  use  measures  of  conditions  of 
transportation  infrastructure  that  reflect 
the  quality  of  service  that  this 
infrastructure  provides  to  users  of  that 
infrastructure  and  to  the  general  public. 
Similarly,  measures  of  the  performance 
of  the  freight  transportation  system 
would  reflect  the  quality  of  freight 
service  provided  to  freight  shippers  and 
the  impact  of  the  freight  transportation 
system  on  the  general  public.  Measures 
of  conditions  and  performance  would 
reflect  outcomes  that  are  directly 
important  to  the  system’s  users  and  to 
the  general  public  (for  example, 
reductions  in  crashes,  fatalities,  and 
injuries;  reduced  delay  and  congestion; 
and  reduced  vehicle  operating  costs); 

The  Department  recommends  that  States 
try  to  avoid  using  measures  that  are  not 
of  direct  importance  to  users  and  the 
general  public  (for  example,  miles  of 
track  or  number  of  bridges  inspected 
each  year). 

6.  Freight  Forecast 

Consistent  with  one  of  the  requifed 
elements  of  the  National  Freight 
Strategic  Plan,  which  must  be 
developed  in  consultation  with  the 
States,  the  Department  recommends  that 
State  Freight  Plans  include  a  20-year 
forecast  of  freight  transportation 
demands,  broken  down  by  mode  of 
transportation  and  commodity 
classification,  and  showing  demands  for 
transportation  of  freight  coming  into  the 
State,  outbound  from  the  State,  passing 
through  the  State  between  outside  origin 
and  destination  points,  and  moving 


intrastate  between  origin  and 
destination  points  within  the  State.  The 
freight  forecast  could  draw  upon  the 
forecast  prepared  by  the  Federal 
Highway  Administration’s  (FHWA) 

Office  of  Freight  Management  arid 
Operations  and  on  the  Federal  Aviation 
Administration’s  national  and  airport- 
level  forecasts  of  air  cargo.  The  FHWA 
forecast  includes  projected  tonnage  for 
each  mode — truck,  rail,  air  (air  and 
truck),  water,  and  pipeline. 

7.  Overview  of  Trends,  Needs,  and 
Issues 

As  specified  in  section  1118,  a  State 
Freight  Plan  must  identify  significant 
freight  system  trends,  needs,  and  issues 
with  respect  to  the  State.  The 
Department  recommends  that  this 
discussion  also  include  how  emerging 
trends  make  those  needs  and  issues  of 
greater  significance,  or  how  these  trends 
affect  how  those  needs  and  issues  can 
be  addressed. 

8.  Strengths  and  Problems  of  the  State’s 
Freight  Transportation  System 

The  Department  recommends  that  a 
State  Freight  Plan  include  an  analysis  of 
the  strengths  of  the  State’s  freight 
system  that  it  wishes  to  preserve  and  the 
problems  that  it  wishes  to  solve.  This 
analysis  would  show  what  the  strengths 
of  the  State’s  freight  system  are  that  the 
State  wishes  to  build  upon;  it  would 
also  show  in  what  respects  the  State’s 
freight  system  does  not  meet  the  State’s 
goals,  and  indicate  which  problems  are 
most  important  for  the  State  to  address. 
Some  of  these  might  include  problems 
that  the  State  expects  to  develop  in  the 
future  as  a  result  of  increasing  demand 
for  freight  transportation  or  other  trends 
that  the  State  is  anticipating. 

9.  The  State’s  Decision-Making  Process 

The  Department  recommends  that  a 
State  Freight  Plan  include  a  discussion 
of  the  State’s  decision-making  process 
on  freight  transportation  improvements, 
including  how  the  State  conducted 
outreach  to  stakeholders  and  the  public 
and  how  the  State  prioritized  the 
various  strategies,  projects,  and  policy 
changes  it  considered.  This  discussion 
would  show  how  the  State  coordinated 
improvements  to  different  modes  of 
transportation  in  order  to  achieve  its 
goals  in  the  most  cost-effective  way.  It 
would  also  discuss  ways  in  which  the 
State  coordinated  with  other  States  in 
regional  freight  planning  efforts,  and 
with  metropolitan  areas  within  the  State 
that  have  done  freight  planning. 

The  Department  encourages  States  to 
conduct  economic  analysis  as  part  of  the 
State  Freight  Plan,  including  analyses  of 
benefits  and  costs  of  various 


improvements  that  they  are  considering. 

If  economic  analysis  has  been 
conducted,  the  results  of  that  analysis 
should  be  reported  in  this  portion  of  the 
State  Freight  Plan.  The  discussion 
would  show  how  the  State  compared 
alternative  approaches  to  achieving  the 
same  goal.  As  specified  in  section  1118, 
the  discussion  must  also  show  evidence 
of  consideration  of  operational  strategies 
(such  as  congestion  pricing)  or 
innovative  technologies  (such  as  use  of 
intelligent  transportation  systems  (ITS)) 
that  improve  the  safety  and  efficiency  of 
freight  movement.  If  an  economic 
analysis  is  provided,  it  would  be 
particularly  useful  to  estimate  benefits 
and  costs  of  each  alternative  considered. 

10.  The  State’s  Freight  Improvement 
Strategy 

As  specified  in  section  1118,  a  State 
Freight  Plan  must  include  a  description 
of  the  strategies  the  State  is  employing 
to  address  freight  mobility  issues.  The 
Department  recommends  that  this 
description  also  include  a  presentation 
of  the  State’s  complete  freight 
improvement  strategy,  with  different 
improvements  ranked  in  order  of 
priority  (or  grouped  into  higher  and 
lower  priority  groups).  This 
presentation  of  the  State’s  freight 
improvement  strategy  would  include  an 
analysis  of  how  each  improvement  will 
advance  the  State’s  strategic  goals, 
relating  to; 

•  Capital  investments; 

•  Operational  improvements,  such  as 
congestion  pricing  and  travel  demand 
management; 

•  Policy  changes,  including  , 
performance  management,  competition, 
and  accountability  initiatives;  and 

•  Expanded  use  of  ITS  and  other 
innovative  technologies. 

The  strategy  would  also  include: 

•  An  analysis  of  how  proposed 
improvements  will  affect  specific 
supply  chains  and  industries  that  have 
been  identified  as  important  to  the  State 
in  Section  2; 

•  Becau'se  MAP-21  places  particular 
emphasis  on  infrastructure  that  is  used 
for  transporting  mining,  agricultural, 
energy,  and  timber  equipment  and 
products,  a  discussion  of  how  those 
freight  transportation  routes  would  be 
affected  (and  in  particular  how  the 
strategy  would  impede  the  deterioration 
in  the  condition  of  infrastructure  on 
those  routes); 

•  An  analysis  of  the  improvements  in 
outcomes  that  are  expected  to  result 
from  the  proposed  freight 
improvements; 

•  A  discussion  of  how  the  freight 
plan  relates  to  other  transportation 
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plans,  such  as  a  state  rail  plan,  a  long- 
range  statewide  transportation  plan,  or  a 
metropolitan  area  freight  plan;  and 
A  discussion  of  how  the  State’s  Freight 
Improvement  Strategy  coordinates  with 
plans  of  other  adjacent  States,  including 
groups  of  States  that  work  together  to 
plan  for  freight  transportation  along  key 
multi-state  freight  corridors,  in  multi¬ 
state  metropolitan  areas,  or  through 
other  regional  groupings. 

11.  Implementation  Plan 

Finally,  the  Department  recommends 
that  a  State  Freight  Plan  include  a 
comprehensive  implementation  plan, 
showing  both  short-term  and  long-term 
strategies,  and  including  an 
approximate  time  schedule  for  each 
proposed  freight  improvement.  This 
implementation  plan  would  include  an 
analysis  of  which  capital  improvements 
have  the  potential  to  generate  a  revenue 
stream,  and  hence  which  projects  have 
the  potential  to  be  funded  with  loans 
(repaid  from  the  revenue  stream)  rather 
than  solely  through  grants  or  general 
funds.  The  Plan  would  include  a 
funding  plan,  showing  how  each  project 
will  be  funded,  including  those  funded 
by  grants,  loans,  and  public-private 
partnerships.  The  Plan  would  discuss 
the  State’s  proposed  partnerships  with 
private  infrastructure  owners,  such  as 
railroads,  terminal  operators,  and 
pipeline  companies.  Finally,  the  Plan 
would  discuss  how  the  State  proposes 
to  work  with  adjacent  States  on  projects 
that  cross  State  lines,  or  on  freight 
corridors  that  cross  State  lines  (even  if 
the  project  itself  is  all  in  one  State). 

V.  The  State  Freight  Planning  Process 

The  Department  recommends  that 
States  use  a  collaborative  process  fqf 
freight  planning  that  involves  all  of  the 
relevant  stakeholders  affected  by  the 
freight  transportation  system.  These 
stakeholders  would  include  owners  of 
freight  transportation  infrastructure 
(both  public  and  private);  carriers 
operating  on  publicly-owned  freight 
infrastructure:  shippers  and  freight 
forwarders:  representatives  of" 
employees  of  these  stakeholders;  State, 
local,  and  tribal  governments;  and  the 
general  public.  Stakeholders  might  be 
domiciled  both  inside  the  State  and 
outside  of  the  State. 

States  are  strongly  encouraged  to 
establish  State  Freight  Advisory 
Committees  to  facilitate  this 
collaborative  process.  As  specified  in 
section  1117  of  MAP-21,  State  Freight 
Advisory  Committees  should  include 
representatives  of  a  cross-section  of 
public  and  private  sector  experts  and 
stakeholders.  These  might  include 
representatives  of: 


•  The  transportation  department  of 
the  State; 

•  Metropolitan  planning 
organizations,  councils  of  government, 
regional  councils,  and  other  regional 
and  planning  organizations; 

•  Local  and  tribal  governments; 

•  Independent  transportation 
authorities,  such  as  seaport  and  airport 
authorities,  toll  highway  authorities, 
and  bridge  and  tunnel  authorities; 

•  Private  infrastructure  owners,  such 
as  railroads  and  pipelines; 

•  Carriers,  including  carriers 
operating  on  their  own  infrastructure 
and  carriers  operating  on  publicly- 
owned  infrastructure; 

•  Shippers  and  freight  forwarders: 

•  Freignt-related  associations; 

•  Organizations  representing  the 
freight  industry  workforce; 

•  'Environmental,  safety,  and 
community  organizations;  and 

•  Independent  transportation  experts, 
including  academic  specialists  and 
consultants. 

State  Freight  Advisory  Committees 
should  be  charged  with 

•  Advising  the  State  on  freight-related 
priorities,  issufes,  projects,  and  funding 
needs: 

•  Serving  as  a  forum  for  discussion  of 
State  decisions  affecting  freight 
transportation: 

•  Communicating  and  coordinating 
regional  priorities  with  other 
organizations; 

•  Promoting  the  sharing  of 
information  betvveen  the  private  and 
public  sectors  on  freight  issues;  and 

•  Participating  in  the  development  of 
the  State’s  Freight  Plan. 

VI.  Data  and  Analytical  Resources  for 
State  Freight  Planning 

The  modal  administrations  of  the  U.S. 
Department  of  Transportation  and  other 
departments  in  the  U.S.  Government 
can  provide  a  wide  range  of  data  and 
analysis  to  assist  States  in  the  freight 
planning  process.  The  following  is  a 
series  of  links  to  internet  Web  sites  that 
provide  useful  data  and  analysis 
resources: 

General  Data  and  Analysis  Sources  on 
Freight 

Commodity  Flow  Survey:  http://www.bts 
.gov/publications/commodity Jlowsurvey/ 
Data  Sources  Related  to  Freight 
Transportation:  http://wwvi'.ops. 
fhwa.dot.gov/freight/freight_anaIysis/ 
datasources/index.htm 
Freight  Analysis  Framework;  http:// 

WWW.  ops.fh  wa .  dot.gov/freigh  t/ 
freight_anaiysis/faf/index.htm 
Freight  Performance  Measures:  http:// 
www.ops.fhwa.dot.gov/freight/freight_ 
analysis/traveltime.htm 
Quick  Response  Freight  Manual;  http:// 

WWW.  ops.fh  wa .  dot.gov/freigh  t/ 
publications/qrfm2/ index.htm 


Maritime  Statistics 

USA  Trade  Online  (The  Official  Source  for 
U.S.  Merchandise  Trade  Data),  U.S.  Census 
Bureau;  https://www.usatradeonline.gov/ 
Navigation  Data  Center,  Waterborne 
Commerce  Statistics  Center,  U.S.  Army 
Corps  of  Engineers:  http:// 

.  www.ndc.iwr.usace.army.mil/wcsc/ 
wcsc.htm 

Navigation  Data  Center,  Vessel  Entrances  and 
Clearances,  U.S.  Army  Corps  of  Engineers: 
http://www.ndc.iwr.usace.army.mil/data/ 
dataclen.htm 

Maritime  Statistics,  U.S.  Maritime 

Administration:  http://www.marad.dot. 
gov/library _landing_page/data_and_ 
statistics/Data_and_Statistics.htm 
Marview  Statistics,  U.S.  Maritime 
Administration:  wiMv.marview.gov/ 

Rail  Freight  Resources  and  Statistics 
The  Preliminary  National  Rail  Plan:  http:// 
www.fra.dot.gov/Downloads/RailPlan 
Prelim  10-1 5.pdf 

The  National  Rail  Plan  Progress  Report: 
http:/ /wVf’w. fra.dot.gov/downioads/ 
NRP_Sept2010_WEB.pdf 
The  Proposed  State  Rail  Plan  Guidance: 
http://www.fra.dot.gov/rpd/passenger/ 
fp  Proposed _State  Rail  Plan _ 

Guidance. shtml 

Comparative  Evaluation  of  Rail  and  Truck 
Fuel  Efficiency  on  Competitive  Corridors; 
http://www.fra.dot.gov/Downloads/ 
Comparative_Evaluation_Rail_Truck_  . 
Fuei_Efficiency.pdf 
Discussion  of  the  confidential  Carload 
Waybill  Sample  and  State  access:  http:// 
w'ww. stb.dot.gov/stb/industry/ 
econ_waybill.html 

National  Transportation  Atlas  Database 
includes  FRA  rail  network:  http:// 
www.bts.gov/publications/ 
national  transportation  atlas  database/ 
Online  highway  rail  grade  crossing 
investment  analysis  tool:  http:// 
gradedec.fra.dot.gov/ 

Interactive  mapping  application  that  allows 
users  to  view  aspects  of  railroad 
infrastructure:  http://fragis.frasafety.net/ 
GISFRASafety/default.aspx 
Air  Freight  Statistics 

FAA  Air  Cargo  forecasts:  http://www.faa.gov/ 
about /off ice _org/ headquarters  off  ices /apl/ 
a  viati  on_forecas  ts/ aeros pace  Jorecasts/ 
2012-2032/ 

Click  on  “Forecast  Tables,  US  Commercial 
and  Foreign  Flag  Carriers,  Tables  5-23.” 
Cargo  forecasts  are  Tables  19  and  20. 

VII.  Request  for  Comments 

DOT  invites  interested  parties  to 
submit  comments  on  any  aspect  of  the 
Department’s  implementation  of  MAP- 
21  requirements  for  State  Freight  Plans 
or  State  Freight  Advisory  Committees. 
The  Department  will  consider  these 
comments  as  it  continues  to  implement 
the  freight  provisions  of  the  law.  The 
instructions  for  submitting  comments 
can  be  found  in  the  Addresses  section 
above.  Late-filed  comments  will  be 
considered  to  the  extent  practicable. 
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Issued  in  Washington,  DC,  on  October  5, 
2012. 

Ray  LaHood, 

Secretary. 

[FR  Doc.  2012-25261  Filed  10-12-12;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

Sunshine  Act  Meetings;  Unified  Carrier 
Registration  Plan  Board  of  Directors 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  Unified  Carrier 
Registration  Plan  Board  of  Directors 
Meeting. 

TIME  AND  DATE:  The  meeting  will  be  held 
on  October  25,  2012,  from  12:00  noon  to 
3:00  p.m.,  Eastern  Standard  Time. 

PLACE:  This  meeting  will  be  open  to  the 
public  via  conference  call.  Any 
interested  person  may  call  1-877-820- 
7831,  passcode,  908048  to  listen  and 
participate  in  this  meeting. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  The  Unified 
Ccurrier  Registration  Plan  Board  of 
Directors  (the  Board)  will  continue  its 
work  in  developing  and  implementing 
the  Unified  Carrier  Registration  Plan 
and  Agreement  and  to  that  end,  may 
consider  matters  properly  before  the 
Board. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Avelino  Gutierrez,  Chair,  Unified 
Carrier  Registration  Board  of  Directors  at 
(505)  827-4565. 

Issued  on:  September  21,  2012. 

Larry  W.  Minor^ 

Associate  Administrator,  Office  of  Policy, 
Federal  Motor  Carrier  Safety  Administration. 
[FR  Doc.  2012-25350  Filed  10-11-12;  11:15  am] 

BILLING  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[Docket  Nos.  NOR  38302S  and  NOR  38376S] 

United  States  Department  of  Energy 
and  United  States  Department  of 
Defense  v.  Baltimore  &  Ohio  Railroad 
Company,  et  al.  and  Aberdeen  & 
Rockfish  Railroad  Company,  et  al. 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  Proposed  Settlement 
Agreement,  Issuance  of  Procedural 
Schedule. 


summary:  On  September  4,  2012,  United 
States  Department  of  Energy  and  the 
United  States  Department  of  Defense 
(the  Government)  and  BNSF  Railway 
Company  (BNSF)  (collectively 
Movants),  filed  a  motion  requesting 
approval  of  an  agreement  that  would 
settle  these  rate  reasonableness  disputes 
as  between  them  only.  The  Board  is 
adopting  a  procedural  schedule  for 
filing  comments  and  replies  addressing 
their  proposed  settlement  agreement. 

(As  detailed  below,  these  proceedings 
involve  disputes  among  a  number  of 
different  entities,  including  other 
railroad  Ccurriers  besides  BNSF.  This 
settlement  applies  only  to  the  parties 
submitting  the  instant  agreement  and 
does  not  resolve  these  proceedings  in 
their  entirety.) 

DATES:  Comments  are  due  by  November 
29,  2012.  Reply  comments  are  due  by 
December  31,  2012. 

ADDRESSES:  Comments  and  replies  may 
be  submitted  either  via  the  Board’s  e- 
filing  format  or  in  the  traditional  paper 
format.  Any  person  using  e-filing  should 
attach  a  document  and  otherwise 
comply  with  the  instructions  at  the  E- 
FILING  link  on  the  Board’s  Web  site,  at 
http://www.stb.dot.gov.  Any  person 
submitting  a  filing  in  the  traditional 
paper  format  should  send  an  original 
and  10  copies  to:  Surface  Transportation 
Board,  Attn:  Docket  No.  NOR  38302S,  et 
al.,  395  E  Street  SW.,  Washington,  DC 
20423—0001.  Copies  of  written 
comments  and  replies  will  be  available 
for  viewing  and  self-copying  at  the 
Board’s  Public  Docket  Room,  Room  131, 
and  will  be  posted  to  the  Board’s  Web 
site.  In  addition,  send  one  copy  of 
comments  to  each  of  the  following:  (1) 
Stephen  C.  Skubel,  Room  6H087,  U.S. 
Department  of  Energy,  1000 
Independence  Ave.  SW.,  Washington, 

DC  20585;  (2)  Terrance  A.  Spann,  U.S. 
Department  of  Defense,  9275  Gunston 
Road,  Suite  1300,  Fort  Belvoir,  VA 
22060;  and  (3)  Jill  K.  Mulligan,  BNSF 
Railway  Company,  2500  Lou  Menk 
Drive,  AOB-3,  Fort  Worth,  TX  76131. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marc  Lemer,  (202)  245—0390. 

[Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at:  1- ' 
800-877-8339.] 

SUPPLEMENTARY  INFORMATION:  In  March 
1981,  the  Government  filed  these 
complaints  against  21  major  railroads 
(the  Railroad  Defendants)  under  section 
229  of  the  Staggers  Rail  Act  of  1980, 
Public  Law  96-448,  94  Stat.  1895.  The 
Government  sought  reparations  and  a 
rate  prescription  relating  to  the 
nationwide  movement  of  spent  nuclear 
fuel,  other  high  level  radioactive  wastes. 


and  the  empty  containers  (casks)  and 
buffer  and  escort  cars  used  for  their 
movement  (radioactive  materials).  In 
1986,  the  Board’s  predecessor,  the 
Interstate  Commerce  Commission  (ICC), 
found  that  the  Railroad  Defendants  were 
engaging  in  an  unreasonable  practice, 
imposing  substantial  and  imwarranted 
cost  additives — above  and  beyond  the 
regular  train  service  rates — in  an  effort 
to  avoid  transporting  these  radioactive 
materials.  The  ICC  canceled  the  existing 
rates  and  cost  additives,  prescribed  new 
rates,  and  awarded  reparations.  See 
Commonwealth  Edison  Co.  v.  Aberdeen 
&  Rockfish  R.R.,  2  I.C.C.2d  642  (1986). 
The  United  States  Court  of  Appeals  for 
the  D.C.  Circuit  set  aside  and  remanded 
the  decision.  See  Union  Pacific  R.R.  v. 
ICC,  867  F.2d  646  (D.C.  Cir.  1989).  On 
remand,  the  ICC  ruled  that  the 
movement  of  these  radioactive  materials 
for  reprocessing  was  subject  to  the  rate 
cap  on  recyclables  set  out  in  former  49 

U. S.C.  10731(e)  and  directed  the  parties 
to  file  revenue-to-variable  cost  (R/VC) 
evidence  to  resolve  the  remaining 
reparations  and  rate  prescription  issues. 
See  United  States  Department  of  Energy 

V.  Baltimore  Gr  Ohio  R.R.,  10  I.C.C.2d 
112  (1994).  While  judicial  review  was 
pending.  Congress  enacted  the  ICC 
Termination  Act  of  1995,  Public  Law 
104-88, 109  Stat.  803,  which  repealed 
§  10731  in  its  entirety  and  directed  that 
all  proceedings  pending  under  the 
repealed  section  be  terminated. 

The  Railroad  Defendants  petitioned 
the  Board  to  dismiss  the  complaints  in 
1996,  and,  in  1997,  they  invited  the 
Government  to  explore  the  possibility  of 
settling  the  complaints.  Discussions 
commenced  on  a  nationwide  settlement 
covering  all  of  the  Railroad  Defendants 
that  might  carry  radioactive  materials. 
The  Government  subsequently  chose  to 
negotiate  only  with  Union  Pacific 
Railroad  Company  (UP),  the  destination 
carrier  for  most  of  the  movements  of 
radioactive  materials  that  were  to  be 
covered  by  the  nationwide  settlement, 
after  the  parties  concluded  that  there 
were  potential  antitrust  problems  in 
negotiating  with  the  Railroad 
Defendants  as  a  group.  On  September 
15,  2004,  the  Government  and  UP  filed 
a  motion  seeking  approval  under  49 
U.S.C.  10704  of  a  settlement  agreement 
(the  UP  Agreement)  they  had  negotiated 
to  resolve  these  complaints  as  between 
them  only.  The  Board,  in  a  decision 
served  in  these  proceedings  on  August 
2,  2005:  (1)  Approved  the  UP 
Agreement:  (2)  dismissed  UP  as  a  party 
to  these  proceedings;  (3)  relieved  UP  of 
any  obligation  to  participate  in  these  or 
related  proceedings  involving  claims 
against  connecting  railroad  defendants 
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(except  that  UP  remained  obligated  to 
respond  to  the  Board’s  subpoena 
authority);  (4)  continued  to  hold  these 
proceedings  in  abeyance;  and  (5) 
directed  the  Government  to  file 
quarterly  reports  on  the  progress  of 
future  settlement  negotiations  with  the 
remaining  Railroad  Defendants. 

Movants  jointly  request  that  the  Board 
approve  the  proposed  agreement  they 
have  negotiated  (the  BNSF  Agreement) 
to  settle  these  rate  reasonableness 
complaints  as  between  them  only  and 
that  the  requested  approval  be  without 
prejudice  to  the  Governments’ 
complaints  and  other  actions  insofar  as 
they  apply  to  the  remaining  Railroad 
Defendants  involved  in  these 
proceedings.  The  UP  Agreement, 
according  to  Movants,  served  as  a  model 
for  their  Agreement. 

The  BNSF  Agreement,  which  Movants 
describe  as  flexible,  comprehensive, 
long-term,  and  system-wide: 

(1)  Provides  for  a  term  of  25  years 
commencing  on  the  effective  date  of  the 
Board’s  approval  of  the  BNSF 
Agreement  and  continues  in  effect  for 
additional  5-year  periods,  subject  to  a  1- 
year  termination  notice  requirement; 

(2)  Applies  broadly  to  the  nationwide 
movement  on  BNSF’s  rail  lines  of 
irradiated  spent  fuel,  parts,  and 
constituents;  spent  fuel  moving  from 
foreign  countries  to  the  United  States  for 
disposal;  empty  casks;  radioactive 
wastes;  and  buffer  and  escort  cars. 
Excluded  from  the  BNSF  Agreement  are 
local  movements  originating  and 
terminating  in  the  East,  which  are 
covered  by  the  rate  basis  prescribed  in 
Trainload  Rates  on  Radioactive 
Materials,  E.  Railroads,  362  l.C.C.  756 
(1980)  and  364  l.C.C.  981  (1981) 

[Eastern  Prescriptiop);  ^ 

(3)  Establishes  that  the  movement  of 
these  commodities  constitutes  common 
carrier  service;  addresses  the  elements 
of  service  required  of  BNSF;  adopts 
guidelines  for  safe  hemdling  and 
security:  obligates  BNSF  to  provide,  as 
needed,  “extra  services”  as  described  in 
the  BNSF  Agreement,  at  the  rates  agreed 
upon; 

(4)  Adopts  a  rate  methodology  to: 

(a)  apply  to  all  future  movements  of 

these  radioactive  materials  in  common 
carrier  service.  The  methodology  adopts 
maximum  R/VC  markups  (not  to  exceed 
to  1.80,  2.50,  or  3.51  times  the  shipment 


'  Maximum  R/VC  ratios  were  prescribed  on  a 
commodity-by-commodity  basis  at  veuious 
minimum  weights  as  local  and  proportional  rate 
factors.  The  prescription  was  applicable  within  the 
East,  but  primarily  was  to  be  us^  for  through 
movements  destined  beyond  the  lines  of  the  rail 
carriers  covered  by  the  prescription.  The  ICC's  1980 
decision.  362  I.C.C.  756,  was  affirmed  in 
Consolidated  Rail  Corp.  v.  ICC,  646  F.2d  642  (D.C. 
Qr.  1981),  cert,  denied.  454  U.S.  1047  (1981). 


cost,  depending  on  commodity  type)  of 
BNSF’s  most  current  system-average 
variable  unit  costs  computed  under  the 
Board’s  Uniform  Rail  Costing  System. 
Movants  state  that  the  proposed  rate 
methodology  is  consistent  with,  but 
broadens,  the  rate  prescription  adopted 
in  Eastern  Prescription;  and 

(b)  compensate  BNSF  for  “extra 
services”  and  dedicated  train  service, 
when  requested  by  the  Government,  and 
procedures  to  calculate  “equitable 
compensation”  for  emergency  related 
costs  that  BNSF  may  incur. 

(5)  Adopts  a  procedure  to  update  rates 
and  “extra  services”  annually  to  reflect 
changes  in  BNSF’s  system-average  unit 
costs; 

(6)  Extinguishes  BNSF’s  liability  (and 
that  of  its  predecessors  and  subsidiaries) 
for  reparations  in  all  matters  arising  out 
of  these  proceedings;  and 

(7)  Adopts  Alternative  Dispute 
Resolution  procedures  with  final 
recourse  to  the  Board  and  mechanisms 
to  renegotiate  portions  of  the  BNSF 
Agreement  in  a  limited  number  of 
circumstances  or  if  changed 
circumstances  make  further  adherence 
to  the  terms  of  the  BNSF  Agreement 
“grossly  inequitable”  to  either  party. 

Movants  request  that  the  Board:  (1) 
Prescribe  the  rate  methodology  and 
maximum  R/VC  ratios  that  have  been 
agreed  to  for  the  radioactive  materials 
and  rail  services  that  are  the  subject  of 
the  BNSF  Agreement;  (2)  dismiss  BNSF 
as  a  defendant  in  these  proceedings, 
preserve  the  liability  of  connecting 
carriers  for  reparations  as  to  their 
portion  of  the  charges  assessed  on 
through  routes  that  include(d)  BNSF, 
and  not  require  BNSF  to  participate  in 
rate  proceedings  initiated  by  the 
Government  against  remaining  Railroad 
Defendants  (except  that  BNSF  will 
remain  obligated  to  respond  to  the 
Board’s  subpoena  authority);  (3)  retain 
jurisdiction  over  these  proceedings  and 
continue  to  hold  them  in  abeyance 
pending  further  settlement  negotiations; 
and  (4)  publish  notice  of  their  motion 
and  the  proposed  BNSF  Agreement  in 
the  Federal  Register  and  adopt  a 
procedural  schedule  for  the  filing  of 
comments  and  replies. 

The  Board  is  granting  Movants’ 
request  in  part.  Notice  of  their  motion 
and  the  proposed  BNSF  Agreement  is 
being  published  in  the  Federal  Register 
and  a  procedural  schedule  is  being 
adopted  for  the  filing  of  comments  and 
replies  responsive  to  Movant’s 
remaining  requests. 

Decided;  October  10,  2012. 


By  the  Board,  Rachel  D.  Campbell, 
Director,  Office  of  Proceedings. 

Jefirey  Herzig, 

Clearance  Clerk. 

[FR  Doc.  2012-25275  Filed  10-12-12;  8:45  am] 
BILUNG  CODE  4915-01-P 


DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records  Notice 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Notice  of  systems  of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  5  U.S.C.  552a,  Financial 
Management  Service  is  publishing  its 
inventory  of  Privacy  Act  systems  of 
records. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 

552a)  and  the  Office  of  Management  and 
Budget  Circular  No.  A-130,  Financial 
Management  Service  (FMS)  has 
completed  a  review  of  its  Privacy  Act 
systems  of  records  notices  to  identify 
minor  changes  to  those  notices.  The 
systems  of  records  were  last  published 
in  their  entirety  on  May  15,  2009,  at  74 
FR  23006-23021. 

The  following  system  of  records  was 
added  to  FMS’s  inventory  of  Privacy  Act 
notices  since  May  9,  2000: 

FMS  .008 — Mailing  List  Records — 
Treasury/FMS,  published  on  December 
16,  2010,  at  75  FR  78802. 

On  August  17,  2011,  FMS  published 
a  notice  in  the  Federal  Register  that 
amended  the  scope  of  the  categories  of 
individuals  covered  by  the  system  and 
the  categories  of  records  in  the  system. 
•76  FR  51123. 

On  July  19,  2011,  FMS  published  a 
notice  in  the  Federal  Register  that 
amended  system  of  record  FMS  .006 
(Direct  Deposit  Enrollment  Records)  to 
modify  the  scope  of  the  categories  of 
records  in  the  system,  update  one 
routine  use  and  update  the  record 
source  categories.  76  FR  42765.  On 
February  15,  2012,  FMS  published  a 
notice  in  the  Federal  Register  that:  (a) 
Combined  two  pre-existing  systems  of 
records  (FMS  .002-Payment  Issue 
Records  for  Regular  Recurring  Benefit 
Payments  and  FMS  .016-Payment 
Records  for  Other  Than  Regular 
Recurring  Benefit  Payments)  into  one 
system  of  record.  The  resulting  system 
of  record  is  FMS  .002  (Payment 
Records — Financial  Management 
Service).  77  FR  8947.  The  same  Federal 
Register  notice  also  mddified  routine 
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use  FMS  .014  (Debt  Collection 
Operations  System)  to  reflect  updated 
sources  of  information,  routine  uses  and 
other  matters. 

The  systems  notices  are  reprinted  in 
their  entirety  following  the  Table  of 
Contents. 

Systems  Covered  by  This  Notice 

This  notice  covers  all  systems  of 
records  adopted  by  the  FMS  as  of  [enter 
date  of  FR  publication].  The  systems 
notices  are  reprinted  in  their  entirety 
following  the  Table  of  Contents. 

Dated:  October  9,  2012. 

Melissa  Hartman, 

Deputy  Assistant  Secretary  for  Privacy, 
Transparency,  and  Records,  Financial 
Management  Service  (FMS). 

Table  of  Contents  . 

FMS  .001 — Administrative  Records. 

FMS  .002 — Payment  Records — Treasury/ 

FMS. 

FMS  .003 — Claims  and  Inquiry  Records  on 
Treasury  Checks,  and  International 
Claimants. 

FMS  .004 — Education  and  Training  Records. 
FMS  .005 — FMS  Personnel  Records. 

FMS  .006 — Direct  Deposit  Emollment 
Records. 

FMS  .007 — Payroll  and  Pay  Administration. 
FMS  .008 — Mailing  List  Records — ^Treasury/ 
FMS. 

FMS  .010 — Records  of  Accountable  Officers’ 
Authority  With  Treasury. 

FMS  .012 — Pre-complaint  Counseling  and 
Complaint  Activities. 

FMS  .013 — Gifts  to  the  United  States. 

FMS  .014 — Debt  Collection  Operations 
System. 

FMS  .017 — Collections  Records. 

TREASURY/FMS  .001 

SYSTEM  name: 

Administrative  Records — Treasury/ 
FMS. 

SYSTEM  location: 

FMS,  U.S.  Department  of  the 
Treasury,  Prince  George’s  Metro  Center 
,  II,  3700  East-West  Highway,  Room  144, 
Hyattsville,  MD  20782.  Also,  please  see 
Appendix  I. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

FMS  personnel. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Motor  Vehicle  Accident  Reports. 

(2)  Parking  Permits.  (3)  Distribution  lists 
of  individuals  requesting  various 
Treasury  publications.  (4)  Treasury 
Credentials. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  to  GSA  for  driver’s 
permits,  parking  permits,  accident 
reports,  and  credentials; 

(2)  Disclose  to  GPO  or  FMS 
contractors  for  servicing  the  public  on 
Treasury  publications  and  managing 
subscriptions  to  the  appropriate 
publications; 

(3)  Disclose  to  appropriate  agencies, 
entities,  and  persons  when  (a)  the 
Department  suspects  or  has  confirmed 
that  the  security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
'suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door. 

RETRIEVABILITY: 

Records  may  be  retrieved  by  name 
and  Treasury  publication. 

SAFEGUARDS: 

Locked  containers. 

Administrative  Procedure — names  are 
only  given  to  those  who  control  the 
listing. 

RETENTION  AND  DISPOSAL: 

(1)  Distribution  List  [printed 
materials] — destroyed  after  appropriate 
revision  of  mailing  list  or  after  three 
months,  whichever  is  sooner. 

(2)  Motor  Vehicle  Accident  Reports — 
destroyed  six  years  after  the  end  of  the 
fiscal  year  during  which  the  records 
were  created. 

(3)  Treasury  Credentials — destroyed 
in  accordance  with  National  Archives 
and  Records  Administration  (NARA) 
General  Records  Schedule  11,  item  4. 

(4)  Parking  Permits — destroyed  two 
years  after  the  end  of  the  fiscal  year 
during  which  the  records  were  created. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Facilities  Management 
Division,  FMS,  U.S.  Department  of  the 
Treasury,  Prince  George’s  Metro  Center 
II,  3700  East-West  Highway,  Room  144, 
Hyattsville,  MD  20782. 

NOTIFICATION  PROCEDURE; 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  sent  to  the  Disclosure 
Officer,  FMS,  U.S.  Department  of  the 
Treasury,  Liberty  Center  Building,  401 
14th  Street  SW.,  Washington,  DC  20227. 
All  individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 

The  system  manager  will  advise  as  to 
whether  the  Service  maintains  the 
record  requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR  Part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

RECORD  SOURCE  CATEGORIES: 

Financial  Management  Service 
personnel. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Appendix  I  to  FMS  .001 

Motor  Vehicle  Accident  Reports: 
Prince  George’s  Metro  Center  II,  3700 
East- West  Highway,  Room  127, 
Hyattsville,  MD  20782. 

Parking  Permits:  1.  Prince  George’s 
Metro  Center  11,  3700  East- West 
Highway,  Room  127,  Hyattsville,  MD 
20782. 

2.  Liberty  Center  Building,  401  14th 
Street  SW.,  Room  118,  Washington,  DC 
20227.  Distribution  List;  Prince  George’s 
Metro  Center  11,  3700  East-West 
Highway,  Hyattsville,  MD  20782. 

Treasury  Credentials:  Prince  George’s 
Metro  Center  II,  3700  East-West 
Highway,  Room  158-B,  Hyattsville,  MD 
20782. 

TREASURY/FMS  .002 
SYSTEM  NAME; 

Payment  Records — Treasury/FMS. 
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SYSTEM  location: 

The  FMS,  U.S.  Department  of  the 
Treasury,  Washington,  DC  20227. 
Records  are  also  located  throughout  the 
United  States  at  FMS  operations  centers. 
Federal  Records  Centers,  Federal 
Reserve  Banks  acting  as  Treasury’s  fiscal 
agents,  and  financial  institutions  acting 
as  Treasury’s  financial  agents. 

Additional  addresses  may  be  obtained 
from  the  system  managers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  who  are  the  intended  or 
actual  recipients  of  payments  disbursed 
by  the  United  States  Government. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Payment  records  showing  a  payee’s 
name;  Social  Security  number, 
employer  identification  number,  or 
other  agengy  identification  or  account 
number;  physical  and/or  electronic 
mailing  address;  telephone  numbers; 
paNTuent  amount;  date  of  issuance;  trace 
number  or  other  payment  identification 
number,  such  as  Treasury  check  number 
and  symbol;  financial  institution 
information,  including  the  routing 
number  of  his  or  her  financial 
institution  and  the  payee’s  account 
number  at  the  financial  institution;  and 
vendor  contract  and/or  purchase  order 
number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  31  U.S.C.  3325,  and  31 
U.S.C.  3321  note;  Executive  Order  6166, 
dated  June  10,  1933. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  to  the  banking  industry 
for  payment  verification; 

(2)  Disclose  to  Federal  investigative 
agencies.  Departments  and  agencies  for 
whom  payments  are  made,  and  payees; 

(3)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(4)  Disclose  information  to  a  Federal, 
State,  or  local  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  or  necessary  to  the 
requesting  agency’s  or  the  bureau’s 
hiring  or  retention  of  an  individual,  or 


issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit; 

(5)  Disdose  information  to  a  court, 
magistrate,  mediator,  or  administrative 
tribunal  in  the  course  of  presenting 
evidence;  to  counsel,  experts,  or 
witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings; 

(6)  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(7)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(8)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency’s  functions  relating  to  civil 
and  criminal  proceedings; 

(9)  Provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114; 

(10)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation; 

(11)  Disclose  information  concerning 
delinquent  debtors  to  Federal  creditor 
agencies,  their  employees,  or  their 
agents  for  the  purpose  of  facilitating  or 
conducting  Federal  administrative 
offset.  Federal  tax  refund  offset.  Federal 
salary  offset,  or  for  any  other  authorized 
debt  collection  purpose; 

(12)  Disclose  information  to  any  State, 
Territory'  or  Commonwealth  of  the 
United  States,  or  the  District  of 
Columbia  to  assist  in  the  collection  of 
State,  Commonwealth,  Territory  or 
District  of  Columbia  claims  pursuant  to 
a  reciprocal  agreement  between  FMS 
and  the  State,  Commonwealth,  Territory 
or  the  District  of  Columbia,  or  pursuant 
to  Federal  law  that  authorizes  the  offset 
of  Federal  payments  to  collect 
delinquent  obligations  owed  to  the 
State,  Commonwealth,  Territory,  or  the 
District  of  Columbia; 

(13)  Disclose  to  the  Defense 
Manpower  Data  Center  and  the  United 
States  Postal  Service  and  other  Federal 
agencies  through  authorized  computer 
matching  programs  for  the  purpose  of 
identifying  and  locating  individuals 
who  are  delinquent  in  their  repayment 
of  debts  owed  to  the  Department  or 
other  Federal  agencies  in  order  to 
collect  those  debts  through  salary  offset 
and  administrative  offset,  or  by  the  use 
of  other  debt  collection  tools; 

(14)  Disclose  information  to  a 
contractor  of  the  FMS  for  the  purpose  of 


performing  routine  payment  processing 
services,  subject  to  the  same  limitations 
applicable  to  FMS  officers  and 
employees  under  the  Privacy  Act; 

(15)  Disclose  information  to  a  fiscal  or 
financial  agent  of  the  FMS,  its 
employees,  agents,  and  contractors,  or  to 
a  contractor  of  the  FMS,  for  the  purpose 
of  ensuring  the  efficient  administration 
of  payment  processing  services,  subject 
to  the  same  or  equivalent  limitations 
applicable  to  FMS  officers  and 
employees  under  the  Privacy  Act; 

(16)  Disclose  information  to 
appropriate  agencies,  entities,  and 
persons  when  (a)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm;  and 

(17)  Disclose  information  to  (a)  a 
Federal  or  state  agency,  its  employees, 
agents  (including  contractors  of  its 
agents)  or  contractors;  or,  (b)  a  fiscal  or 
financial  agent  designated  by  the  FMS 
or  other  Department  of  the  Treasury 
bureau  or  office,  including  employees, 
agents  or  contractors  of  such  agent;  or, 

(c)  a  contractor  of  the  FMS,  for  the 
purpose  of  identifying,  preventing,  or 
recouping  improper  payments  to  an 
applicant  for,  or  recipient  of.  Federal 
funds,  including  funds  disbursed  by  a 
state  in  a  state-administered.  Federally 
funded  program;  disclosure  may  be 
made  to  conduct  computerized 
comparisons  for  this  purpose. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM:  ' 

storage: 

Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door. 

retrievability: 

Records  may  be  retrieved  by  name, 
social  security  number,  employer 
identification  number,  agency-supplied 
identifier,  date  of  payment,  or  trace 
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number  or  other  payment  identifying 
information,  such  as  check  number. 

SAFEGUARDS: 

All  official  access  to  the  records  is  on 
a  need-to-know  basis,  as  authorized  by 
a  business  line  manager  at  FMS,  or  a 
fiscal  or  financial  agent  of  the  United 
States,  consistent  with  agent  authority 
granted  by  Treasury  or  FMS.  Procedural 
and  physical  safeguards,  such  as 
personal  accountability,  audit  logs,  and 
specialized  communications  security, 
are  utilized.  Each  user  of  computer 
systems  containing  records  has 
individual  passwords  (as  opposed  to 
group  passwords)  or  other  unique, 
secure  access  authentication  credentials 
for  which  he  or  she  is  responsible.  Thus, 
a  security  manager  can  identify  access 
to  the  records  hy  user.  Access  to 
computerized  records  is  limited, 
through  use  of  access  codes,  encryption 
techniques,  and/or  other  internal 
mechanisms,  to  those  whose  official 
duties  require  access.  Storage  facilities 
eu^e  secured  by  various  means  such  as 
security  guards,  badge  access,  and 
locked  doors  with  key  entry. 

RETENTION  AND  DISPOSAL: 

FMS  has  submitted  a  records 
schedule  to  the  NARA  with  a  proposed 
retention  period  of  seven  years.  Until 
NARA  approves  the  proposed  records 
schedule,  disposal  is  not  authorized. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  Disbursing  Officer,  FMS,  401 
14th  Street  SW.,  Washington,  DC  20227. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  FMS,  401  14th  Street 
SW.,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  manager  will  advise  as  to 
whether  the  FMS  maintains  the  record 
requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR,  Part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 


CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures”  • 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  Federal  departments  and  agencies 
responsible  for  certifying,  disbursing, 
and  collecting  Federal  payments; 
Treasury  or  FMS-designated  fiscal  and 
financial  agents  of  the  United  States  that 
process  payments  and  collections;  and 
commercial  database  vendors.  Each  of 
these  record  sources  may  include 
information  obtained  from  individuals. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .003 
SYSTEM  NAME: 

Claims  and  Inquiry  Records  on 
Treasury  Checks,  and  International 
Claimants — T  reasury /FMS . 

SYSTEM  LOCATION: 

FMS,  U.S.  Department  of  the 
Treasury,  Prince  George’s  Metro  Center 
II.  3700  East-West  Highway,  Room 
727D,  Hyattsville,  MD  20782. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

(1)  Payees  and  holders  of  Treasury 
checks,  (2)  Claimants  awarded  benefits 
under  the  War  Claims  Act  and  the 
International  Claims  Settlement  Act  of 
1949. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Treasury  check  claim  file: 

Treasury  check,  claim  of  payee  with 
name  and  address,  settlement  action 
taken. 

(2)  Awards  for  claims  for  losses 
sustained  hy  individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  (1)  For  Treasury  check 
claims — 31  U.S.C.  71  with  delegation  of 
authority  from  Comptroller  General  of 
the  United  States;  (2)  International 
claims— 50  U.S.C.  2012;  22  U.S.C.  1627, 
1641, 1642. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  Information  is  routinely  disclosed 
to  endorsers  concerning  checks  for 
which  there  is  liability.  Federal 
agencies.  State  and  local  law 
enforcement  agencies.  General 
Accountability  Office,  Congressional 
offices  and  media  assistance  offices  on 
behalf  of  payee  claimants. 

(2)  International  Claims — Information 
in  files  is  used  hy  claimants  (awardees) 
and  their  representatives.  Foreign 
Claims  Settlement  Commission,  and 


Congressmen.  These  records  and 
information  in  the  records  may  be  used 
to: 

(a)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the  , 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(b)  Disclose  information  to  a  Federal, 
State,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency’s  or  the  bureau’s 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  want,  or  other  benefit; 

(3)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  of 
competent  jurisdiction; 

(4)  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(5)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(6)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency’s  functions  relating  to  civil 
and  criminal  proceedings; 

(7)  Provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114; 

(8)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation; 

(9)  Disclose  information  to  the  public 
when  attempts  by  FMS  to  locate  the 
claimant  have  been  unsuccessful.  This 
information  is  limited  to  the  claimant’s 
name  and  city  and  state  of  last  known 
address,  and  the  amount  owed  to  the 
claimant.  (This  routine  use  does  not 
apply  to  the  Iran  Claims  Program  or  the 
Holocaust  Survivors  Claims  Program  or 
other  claims  programs  that  statutorily 
prohibit  disclosure  of  claimant 
information);  and 

(10)  Disclose  information  to 
appropriate  agencies,  entities,  and 
persons  when  (a)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
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suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door. 

retrievabiuty: 

Records  may  be  retrieved  by: 

(1)  Name  of  payee  and  check  number 
and  symbol: 

(2)  Alpha  cross-reference  to  case 
number;  and 

(3)  Name  of  claimant  or  alpha 
reference  to  claim  number. 

SAFEGUARDS: 

(1)  Secured  building. 

(2)  Secured  files  in  secured  building. 

RETENTION  AND  DISPOSAL; 

Disposal  of  electronic  Treasury  check 
claims  records  is  not  authorized  at  this 
time.*  Hardcopy  international  claims 
records  are  scheduled  to  be  destroyed 
10  years  after  the  end  of  the  fiscal  year 
in  which  the  case  was  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Category  1:  Director,  Financial 
Processing  Division,  Prince  George’s 
Metro  Center  11,  3700  East-West 
Highway,  Room  727D,  Hyattsville,  MD 
20782.  ^tegoiy'  2:  Director,  Funds 
Management  Division,  Prince  George’s 
Metro  Center  II,  3700  East-West 
Highway,  Room  620D,  Hyattsville,  MD 
20782. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  Financial 
Management  Service,  401  14th  Street 
SW.,  Washington,  DC  20227.  All 

’  F'MS  has  submitted  a  records  schedule  to  the 
NARA  with  a  proposed  retention  period  of  seven 
years  for  most  electronic  Treasury  check  claims 
records,  and  a  proposed  retention  period  of  20  years 
for  certain  trust-fund-related  records.  Until  NARA 
approves  the  proposed  records  schedule,  disposal  is 
not  authorized. 


individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  managers  will  advise  as  to 
whether  FMS  maintains  the  record 
requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to:  Disclosure  Officer,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  401  14th  Street  SW., 
Washington,  DC  20227. 

All  individuals  are  urged  to  examine 
the  rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 
subpart  C  concerning  requirements  of 
this  Department  with  respect  to  the 
Privacy  Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures’’ 
above. 

RECORD  SOURCE  CATEGORIES: 

(1)  Individual  payees  of  Treasury 
checks,  endorsers  of  Treasury  checks, 
investigative  agencies,  contesting 
claimants. 

(2)  Awards  certified  to  Treasury  for 
payment  by  Foreign  Claims  Settlement 
Commission. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .004 
SYSTEM  name: 

Education  emd  Training  Records — 
Treasury/FMS. 

SYSTEM  LOCATION: 

Washington,  DC  20227;  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  1990  K  Street  NW., 

Suite  300,  Washington,  DC  20006. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

All  Government  employees  (including 
separated  employees,  in  certain  cases) 
and  other  individuals  who  access  and 
apply  for  FMS  training  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Personal  Profile — Account  Record; 

(2)  Transcript  Record; 

(3)  Enrollment  Status  Record; 

(4)  Job  Skills  Record; 

(5)  Individual  Development  Plan 
Record: 

(6)  Assessment  Performance  Results 
Record: 

(7)  Managerial  Approval/Disapproval 
Status  Record; 

(8)  Class  Roster  Record; 


(9)  Certificate — Training  Program 
Status  Record; 

(10)  Class  Evaluation  Record; 

(11)  Payment  Record; 

(12)  Statistical  Reports — retrievable  by 
names:  (a)  Personnel  Transcript  Report, 
(b)  Class  Enrollment  Report,  (c)  Class 
Payment/Billing  Report,  (d)  Status  of 
Training  Report,  (e)  Ad  hoc  Training 
Report,  and  (f)  Other  similar  files  or 
registers. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  31  U.S.C.  321;  31  U.S.C. 
chapter  33;  31  U.S.C.  3720. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  records  about  Government 
employees  and  other  individuals  who 
participate  in  FMS’  education  and 
training  program.  The  information 
contained  in  the  records  will  assist  FMS 
in  properly  tracking  individual  training 
and  accurately  account  for  training 
revenue  and  expenditures  generated 
through  the  FMS’  training  programs  (for 
example.  Learning  Management  System 
(LMS)).  For  FMS  personnel,  the  records 
contained  in  FMS’  training  records  will 
also  assist  managers’  active 
participation  in  their  employees’ 
learning  plans.  FMS  maintains  the 
information  necessary  to  ensure  that 
FMS  keeps  accurate  records  related  to 
classes,  including  a  training 
participant’s  training  and  enrollment 
status,  class  completion  information, 
transcripts  and  certificates  of 
accomplishment.  FMS  also  maintains 
the  records  to  ensure  that  financial 
records  pertaining  to  a  training 
participant’s  payment  for  training  fees 
are  maintained  accurately.  FMS’ 
training  records  will  serve  to  report 
receipts  to  the  appropriate  Federal 
agency  (currently  the  Treasury 
Department’s  Bureau  of  Public  Debt) 
responsible  for  maintaining  FMS’ 
financial  records  for  training.  Finally, 
the  information  contained  in  the 
covered  records  will  be  used  for 
collateral  purposes  related  to  the 
training  processes,  such  as  the 
collection  of  statistical  information  on 
training  programs,  development  of 
computer  systems,  investigation  of 
unauthorized  or  fraudulent  activity 
related  to  submission  of  information  to 
FMS  for  training  program  purposes  and 
the  collection  of  debts  arising  out  of 
such  activity. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  Appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
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investigating  or  prosecuting  the 
violation  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license; 

(2)  A  court,  magistrate,  or 
administrative  tribunal,  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses,  for  the  purpose  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  response  to  a 
subpoena,  where  relevant  or  potentially 
relevant  to  a  proceeding,  or  in 
connection  with  criminal  law 
proceedings; 

(3)  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(4)  Federal  agencies,  financial 
institutions,  and  contractors  for  the 
purpose  of  performing  financial 
management  services,  including,  but  not 
limited  to,  processing  payments, 
investigating  and  rectifying  possible 
erroneous  reporting  information,  testing 
and  enhancing  related  computer 
systems,  creating  and  reviewing 
statistics  to  improve  the  quality  of 
services  provided,  or  conducting  debt 
collection  services; 

(5)  Federal  agencies,  their  agents  and 
contractors  for  the  purposes  of 
facilitating  the  collection  of  receipts, 
determining  the  acceptable  method  of 
collection,  the  accounting  of  such 
receipts,  and  the  implementation  of 
programs  related  to  the  receipts  being 
collected  as  well  as  status  of  their 
personnel  training,  statistical  training 
information; 

(6)  Financial,  institutions,  including 
banks  and  credit  unions,  and  credit  card 
companies  for  the  purpose  of  collections 
and/or  investigating  the  accuracy  of 
information  required  to  complete 
transactions  using  electronic  methods 
and  for  administrative  purposes,  such  as 
resolving  questions  about  a  transaction; 

(7)  Unions  recognized  as  exclusive 
bargaining  representatives  under  the 
Civil  Service  Reform  Act  of  1978,  5 
U.S.C.  7111  and  7li4; 

(8)  Foreign  governments  in 
accordance  with  formal  or  informal 
international  agreements  and  if  they 
maintain  proper  administrative  or 
financial  controls  related  to  the  training 
activity; 

(9)  Third  parties  during  the  course  of 
an  investigation  to  the  extent  necessary 
to  obtain  information  pertinent  to  the 
investigation; 

(10)  Federal  agencies,  their  agents  and 
contractors,  credit  bureaus,  and 
employers  of  individuals  who  owe 
delinquent  debt  when  the  debt  arises 
from  the  unauthorized  use  of  electronic 
payment  methods.  The  information  will 
be  used  for  the  purpose  of  collecting 


such  debt  through  offset,  administrative 
wage  garnishment,  referral  to  private 
collection  agencies,  litigation,  reporting 
the  debt  to  credit  bureaus,  or  for  any 
other  authorized  debt  collection 
purpose; 

(11)  Representatives  of  the  NARA 
who  are  conducting  records 
management  inspections  under 
authority  of  44  U.S.C.  2904  and  2906; 
and 

(12)  Appropriate  agencies,  entities, 
and  persons  when  (a)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door. 

RETRIEVABILITY: 

Electronic  training  data  can  be 
retrieved  by  Class  Name  and/or 
Organization  Name  and  Participant 
Name.  Electronic  financial  data  can  be 
retrieved  by  Name,  Organization  and 
payment  information  (Credit  Card,  Form 
182,  DD  Form  1556,  for  example). 

SAFEGUARDS: 

All  hardcopy  records  are  maintained 
in  a  secured  building,  secured  room, 
and  locked  cabinets.  FMS  personnel 
access  to  training  data  is  primarily  for 
the  purpose  of  using  the  training 
services  or  administering  the  LMS.  For 
technical  and  administrative  purposes, 
non-FMS  personnel  access  is  limited  to 
contractors  who  are  maintaining  the 
LMS  system  in  the  normal  performance 
of  their  duties  and  have  completed  non¬ 
disclosure  statements  and  undergone 
security  background  checks  consistent 
with  their  access  in  accordance  with  the 
existing  contract. 


RETENTION  AND  DISPOSAL: 

Retention  periods  vary  by  record  type, 
up  to  a  maximum  of  7  years  after  last 
training  activity. 

SYSTEM  MANAGER  AND  ADDRESS:  ' 

Assistant  Commissioner, 

Management,  Human  Resources 
Division,  FMS,  U.S.  Department  of  the 
Treasury,  Prince  George’s  Metro  Center 
II,  3700  East-West  Highway,  Hyattsville, 
MD  20782. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  FMS,  401  14th  Street 
SW.,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 

The  system  manager  will  advise  as  to 
whether  the  Service  maintains  the 
record  requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy.  Act  of  1974,  as 
amended,  concerning  procedures  for 
gaining  access  to  or  contesting  records 
should  write  to  the  Disclosure  Officer. 

All  individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 
subpart  C,  and  appendix  G,  concerning 
requirements  of  this  Department  with 
respect  to  the  Privacy  Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by:  The  individual  on  whom  the  record 
is  maintained;  the  individual’s 
eniployer,  other  governmental  agency  or 
educational  institutions. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .005 
SYSTEM  NAME: 

FMS  Personnel  Records — Treasurv/ 
FMS. 

SYSTEM  LOCATION: 

FMS,  U.S.  Department  of  the 
Treasury,  401  14th  Street  SW., 
Washington,  DC  20227;  FM_S,  U.S. 
Department  of  the  Treasury,  Prince 
George’s  Metro  Center  II,  3700  East-West 
Highway,  Hyattsville,  MD  20782. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

All  Government  employees  (including 
separated  employees,  in  certain  cases) 
and  applicants. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Locator  Cards. 

(2)  Incentive  Awards  Record. 

(3)  Official  Personnel  Folder. 

(4)  Personnel  Roster. 

(5)  Logs  of  SF-52’s. 

(6)  Correspondence  File. 

(7)  Position  Listings. 

(8)  Position  Descriptions  with 
Evaluation  Statements. 

(9)  Personnel  Management  Evaluation 
Survey  Reports. 

(10)  Request  for  Certification  File. 

(11)  Merit  Promotion  File. 

(12)  Exit  Interview  File. 

(13)  Performance  File. 

(14)  Statistical  Reports — retrievable  by 
names:  (a)  Personnel  Status  Report,  (b) 
Ad  Hoc  Retiree  Report,  (c)  Monthly  EEO 
report,  (d)  Direct  Hire  Authority  Report, 
(e)  Registers  Worked  File,  (f)  Statements 
of  Employment  and  Financial  Interest, 
and  (g)  Other  similar  files  or  registers. 

(15)  Training  Course  Nominations. 

(16)  Evaluation  of  Training  Program. 

(17)  Tuition  Assistance  Files. 

(18)  Senior  Executive  Service 
Development  File. 

(19)  Management  Development  File. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Executive  Order  10561,  dated 
September  13, 1954,  Federal  Personnel 
Manual,  and  Title  5  of  U.S.C.  Code. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation: 

(2)  Disclose  information  to  a  Federal, 
State,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency’s  or  the  bureau’s 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit: 

(3)  Disclose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings; 


(4)  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(5)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(6)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency’s  functions  relating  to  civil 
and  criminal  proceedings; 

(7)  Provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114; 

(8)  Provide  information  to  third 

parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  and  > 

(9)  Disclose  information  to 
appropriate  agencies,  entities,  and 
persons  when  (a)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information:  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Hardcopy/Electronic. 

retrievability: 

Alphabetically  by  name;  also  in  some 
instances  by  organization,  then  Social 
Security  number. 

SAFEGUARDS: 

Secured  building,  secured  room,  and 
locked  cabinets.  Non-FMS  access  is 
limited  to  investigators  from  OPM,  etc., 
members  of  Fair  Employment  staff  and 
Union  officials. 

RETENTION  AND  DISPOSAL: 

Delete/destroy  in  accordance  with 
NARA  General  Records  Schedule  1. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Personnel  Management 
Division,  FMS,  U.S.  Department  of  the 
Treasury,  Prince  George’s  Metro  Center 
II,  3700  East-West  Highway,  Room  115- 
F,  Hyattsville,  MD  20782. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  FMS,  401  14th  Street 
SW.,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much ' 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 

The  system  manager  will  advise  as  to 
whether  the  Service  maintains  the 
record  requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treasury 
published  in  31  CFR  Part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

RECORD  SOURCE  CATEGORIES: 

Applicant  Personnel  Action  Forms 
(SF-50),  SF-171  (completed  by 
applicant).  Payroll  Actioris  References, 
Educational  Institutions,  etc. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .006 
SYSTEM  NAME: 

Direct  Deposit  Enrollment  Records — 
Treasury/FMS. 

SYSTEM  LOCATION: 

Records  are  located  at  the  Federal 
Reserve’Bank,  acting  in  its  capacity  as 
Treasury’s  fiscal  agent,  2200  North  Pearl 
Street,  Dallas,  TX  75201. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  enroll  with  the  FMS 
to  receive  Federal  payments  from  the 
Federal  Government  via  an  electronic 
funds  transfer  program  known  as 
“Direct  Deposit.” 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  may  contain  identifying 
information,  such  as  an  individual’s 
name(s),  social  security  number,  home 
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address,  home  and  work  telephone 
number,  and  personal  email  address 
{home  and  work),  and  date  of  birth; 
about  an  individual’s  bank  account(s) 
and  other  tyjJhs  of  accounts  to  which 
payments  are  made,  such  as  the 
iiTdividual’s  bank  account  number  and 
the  financial  institution  routing  and 
transit  number;  information  about  an 
individual’s  payments  received  from  the 
United  States,  including  the  type  of 
payment  received  and  the  Federal 
agency  responsible  for  authorizing  the 
payment;  information  related  to  the 
cancellation  or  suspension  of  an 
individual’s  Direct  Express(R)  debit 
card  2  by  FMS’s  financial  agent;  and 
information  provided  by  an  individual 
regarding  a  hardship  due  to  a  remote 
geographic  location  or  about  his  or  her 
inability  to  manage  a  bank  account  or 
prepaid  debit  card  due  to  mental 
impairment. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  31  U.S.C.  321;  31  U.S.C. 
chapter  33;  31  U.S.C.  3332. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  records  about  individuals  who 
wish  to  enroll  in  the  Direct  Deposit 
program  in  order  to  receive  Federal 
payments  directly  to  a  bank  account  or 
other  similar  type  of  account  via 
electronic  funds  transfer,  rather  than  by 
paper  check.  The  records  are  used  to 
process  Direct  Deposit  enrollment 
applications  that  may  be  received 
directly  by  FMS,  its  fiscal  agents,  and/ 
or  contractors.  The  records  are  collected 
and  maintained  to  guarantee  that  Direct 
Deposit  enrollment  application^are 
processed  properly  to  ensure  that  a 
recipient’s  Federal  payment  will  be 
disbursed  to  the  correct  account. 

Without  the  appropriate  information, 
FMS,  its  fiscal  agents  and  contractors, 
would  not  be  able  to  process  the  Direct 
Deposit  enrollment  application  as 
requested  by  the  individual  authorizing 
the  Direct  Deposit.  The  information  will 
also  be  used  for  collateral  purposes 
related  to  the  processing  of  Direct 
Deposit  enrollments,  such  as  collection 
of  statistical  information  on  operations, 
development  of  computer  systems, 
investigation  of  unauthorized  or 
fraudulent  activity,  and  the  collection  of 
debts  arising  out  of  such  activity. 


2  Direct  Express(R)  is  a  registered  service  mark  of 
the  FMS.  U.S.  Department  of  the  Treasury.  The 
Direct  Express(R)  debit  card  is  issued  by  FMS’s 
financial  agent,  Comerica  Bank. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  Appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
vicriation  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  a 
potential  violation  of  civil  or  criminal 
law  or  regulation; 

(2)  A  court,  magistrate,  or 
administrative  tribunal,  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses,  for  the  purpose  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in*response  to  a 
subpoena,  where  relevant  or  potentially 
relevant  to  a  proceeding,  or  in 
connection  with  criminal  law 
proceedings; 

(3)  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(4)  Fiscal  agents,  financial  agents, 
financial  institutions,  and  contractors 
for  the  purposes  of  (a)  Processing  Direct 
Deposit  enrollment  applications, 
including,  but  not  limited  to,  processing 
Direct  Deposit  enrollment  forms  and 
implementing  programs  related  to  Direct 
Deposit;  investigating  and  rectifying 
possible  erroneous  information;  creating 
and  reviewing  statistics  to  improve  the 
quality  of  services  provided;  conducting 
debt  collection  services  for  debts  arising 
from  Direct  Deposit  activities;  or 
developing,  testing  and  enhancing 
computer  systems;  and  (b)  processing 
waivers  from  the  requirement  to  receive 
payments  electronically,  including,  but 
not  limited  to,  processing  automatic 
waivers  and  applications  for  waivers,  as 
well  as  implementing  the  waivers; 
investigating  and  rectifying  possible 
erroneous  information  or  fraud;  creating 
and  reviewing  statistics  to  improve  the 
quality  of  services  provided;  or 
developing,  testing  and  enhancing 
computer  systems. 

(5j  Federal  agencies,  their  agents  and 
contractors  for  the  purposes  of 
facilitating  the  processing  of  Direct 
Deposit  enrollment  applications  and  the 
implementation  of  programs  related  to 
Direct  Deposit; 

(6)  Federal  agencies,  their  agents  and 
contractors,  credit  bureaus,  and 
employers  of  individuals  who  owe 
delinquent  debt  for  the  purpose  of 
garnishing  wages,  only  when  the  debt 
arises  from  the  unauthorized  or 
improper  use  of  the  Direct  Deposit 
program.  The  information  will  be  used 
for  the  purpose  of  collecting  such  debt 


through  offset,  administrative  wage 
garnishment,  referral  to  private 
collection  agencies,  litigation,  reporting 
the  debt  to  credit  bureaus,  or  for  any 
other  authorized  debt  collection 
purpose; 

(7)  Financial  institutions,  including 
banks  and  credit  unions,  for  the  purpose 
of  disbursing  payments  and/or 
investigating  the  accuracy  of 
information  required  to  complete 
transactions  using  Direct  Deposit  and 
for  administrative  purposes,  such  as 
resolving  questions  about  a  transaction; 

(8)  Representatives  of  the  NARA  who  . 
are  conducting  records  management 
inspections  under  authority  of  44  U.S.C. 
2904  and  2906;  and 

(9)  Appropriate  agencies,  entities,  and 
persons  when  (a)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Debt  information  concerning  a 
government  claim  against  a  debtor  when 
the  debt  arises  from  the  unauthorized 
use  of  Direct  Deposit  is  also  furnished, 
in  accordance  with  5  U.S.C.  552a(b)(12) 
dnd  31  U.S.C.  3711(e),  to  consumer 
reporting  agencies,  as  defined  by  the 
Fair  Credit  Reporting  Act,  5  U.S.C. 
1681(f),  to  encourage  repayment  of  a 
delinquent  debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door. 

retrievability: 

Records  are  retrieved  by  name,  social 
security  number,  telephone  number, 
transaction  identification  number,  or 
other  alpha/numeric  identifying 
information. 
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SAFEGUARDS: 

All  official  access  to  the  system  of 
records  is  on  a  need-to-know  basis  only, 
as  authorized  by  a  business  line 
manager  at  FMS  or  FMS’s  fiscal  agent. 
Procedural  and  physical  safeguards, 
such  as  personal  accountability,  audit 
logs,  and  specialized  communications 
security,  are  utilized.  Each  user  of 
computer  systems  containing  records 
has  individual  passwords  (as  opposed  to 
group  passwords)  for  which  he  or  she  is 
responsible.  Thus,  a  security  manager 
can  identify  access  to  the  records  by 
user.  Access  to  computerized  records  is 
limited,  through  use  of  access- codes, 
encryption  techniques,  and/or  other 
internal  mechanisms,  to  those  whose 
official  duties  require  access.  Storage 
facilities  are  secured  by  various  means 
such  as  security  guards,  badge  access, 
and  locked  doors  with  key  entry. 

RETENTION  AND  DISPOSAL: 

Electronic  and  paper  records  for 
enrollments  and  associated  transactions 
will  be  retained  for  six  (6)  months  or  as 
otherwise  required  by  statute  or  court 
order.  Records  in  electronic  media  are 
electronically  erased  using  industry- 
accepted  techniques,  and  in  accordance 
with  applicable  FMS  policies  regarding 
the  retention  and  disposal  of  fiscal 
agency  records.  Paper  records  are 
destroyed  in  accordance  with  fiscal 
agency  archive  and  disposal  procedures 
and  applicable  FMS  policies  regarding 
the  retention  and  disposal  of  fiscal  • 
agency  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Payment 
Management,  EFT  Strategy  Division, 
Financial  Management  Service,  401 
14th  Street  SW.,  Washington,  DC  20227. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974,  as  amended,  shall  be  addressed  to 
the  Disclosure  Officer,  Financial 
Management  Service,  401  14th  Street 
SW.,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  manager  will  advise  as  to 
whether  FMS  maintains  the  records 
requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974,  as 
amended,  concerning  procedures  for 
gaining  access  to  or  contesting  records 
should  write  to  the  Disclosure  Officer. 
All  individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 


subpart  C,  and  appendix  G,  concerning 
requirements  of  this  Department  with 
respect  to  the  Privacy  Act  of  1974,  as 
amended. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  the  individual  on  whom  the  record 
is  maintained  (or  by  Ifis  or  her 
authorized  representative),  other 
persons  who  electronically  authorize 
payments  from  the  Federal  government. 
Federal  agencies  responsible  for 
authorizing  payments.  Federal  agencies 
responsible  for  disbursing  payments. 
Treasury  financial  agepts,  and  Treasury 
fiscal  agents  that  process  Direct  Deposit 
enrollment  applications,  and 
contractors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .007 
SYSTEM  NAME: 

Payroll  and  Pay  Administration — 
Treasury/FMS. 

SYSTEM  LOCATION: 

FMS,  U.S.  Department  of  the 
Treasury,  Prince  George’s  Metro  Center 
II,  3700  East-West  Highway,  Room  133 
and  lOlA,  Hyattsville,  MD  20782;  and 
Room  120,  Liberty  Center  Building, 
Washington,  DC  20227. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  employees  of  the  Service  and 
separated  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Official  Payroll  Folder  (a)  Levy 
and  Garnishment  Records,  (b)  SF- 
1192 — Savings  Bond  Authorization,  (c) 
SF-1199A — Allotment  of  Pay  to  Savings 
Account,  (d)  Copies  of  SF-50 — 
Notification  of  Personnel  Action,  (e) 
Withholding  Tax  Exemptions,  (f)  Copy 
of  Health  Benefit  Designation,  (g)  Copy 
of  Life  Insurance  Forms,  (h)  Payroll 
Change  Slips,  (i)  Combined  Federal 
Campaign  Designations,  (j)  Copy  of  SF- 
1150.  (2)  Time  and  Attendance  Reports 
(a)  SF-71  Request  for  Leave,  (b)  Court 
Leave  Documents,  (c)  Request  for 
Advancement  of  Leave.  (3)  Payroll 
Comprehensive  Listing  (a)  Current 
Payment  Information,  (b)  Record  of 
Leave  Earned  and  Used,  (c)  All 
Deductions  ft-om  Pay.  (d)  Personnel 
Information  such  as  Grade,  Step,  Salary, 
Title,  Date  of  Birth,  Social  Security 
Number,  Veterans  Preference,  Tenure, 
etc.  (4)  Payroll  Control  Registers. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  5 — Pay,  Leave  and  Allowances. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIESJ3F  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information: 

(1)  To  Federal  Agencies  and  to  State 
and  Local  Agencies  for  tax  purposes; 
and 

(2)  To  appropriate  agencies,  entities, 
and  persons  when  (1)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (2)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (3)  the  disclosure 
made  to  such  agencies,  entities,  and 
persons  is  reasonably  necessary  to  assist 
in  connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door.  The  records  are  stored  on 
magnetic  disc,  tape,  digital  media,  and 
CD-ROM. 

retrievability: 

Records  may  be  retrieved  by  Social 
Security  Number. 

SAFEGUARDS: 

Records  in  this  system  are 
safeguarded  in  a  secured  building, 
secured  room  and  locked  cabinets. 

RETENTION  AND  DISPOSAL: 

Dispose  of  in  accordance  with  NARA 
General  Records  Schedule  2. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Personnel  Management 
Division,  FMS,  Prince  George’s  Metro 
Center  II,  3700  East-West  Highway, 
Room  115-F,  Hyattsville,  MD  20782. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  401  14th  Street  SW., 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
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their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  system  manager  will 
advise  as  to  whether  FMS  maintains  the 
record  requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES; 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer  at  the 
address  shown  above.  All  individuals 
are  urged  to  examine  the  rules  of  the 
U.S.  Department  of  the  Treeisury 
published  in  31  CFR  Part  1,  subpart  C 
concerning  requirements  of  this 
Department  with  respect  to  the  Privacy 
Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

RECORD  SOURCE  CATEGORIES: 

From  individual  Service  employees. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

Treasury/FMS  .008 
SYSTEM  NAME: 

Mailing  List  Records — Treasury/FMS. 

SYSTEM  location: 

Records  are  located  at  the  offices  of 
FMS,  401  14th  Street  SW.,  Washington, 
DC  20227,  or  its  fiscal  or  financial 
agents  at  various  locations.  The 
addresses  of  the  fiscal  or  financial 
agents  may  be  obtained  by  contacting 
the  System  Manager  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Low-  to  moderate-income  individuals, 
who  are  more  likely  to  be  unbanked  or 
underbanked,  who  could  potentially 
receive  Federal  tax  refund  payments, 
and  whose  names  and  addresses  are 
included  on  mailing  lists  purchased 
from  commercial  providers. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  records  may  contain  identifying 
information,  such  as  an  individual’s 
ncune(s)  and  address. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  31  U.S.C.  321;  31  U.S.C. 
chapter  33;  31  U.S.Cr  3332;  Title  XII  of 
the  Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act  (Pub.  L.  111- 
203,  Jul.  21,  2010). 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  limited  records  (names  and 
addresses)  about  low  to  moderate 
income  individuals,  who  are  more  likely 


to  be  unbanked  or  under-banked,  and 
who  could  potentially  receive  Federal 
tax  refund  payments.  The  records  are 
used  to  send  letters  to  individuals 
informing  them  of  the  benefits  of 
electronic  payments  and  Treasury- 
recommended  account  options  for 
receiving  payments  electronically. 
Without  the  information,  FMS,  its  fiscal 
or  financial  agents  and  contractors, 
would  not  be  able  to  directly  notify 
prospective  payment  recipients  about 
the  benefits  of  electronic  payments  and 
the  Treasury-recommended  account 
options  for  the  receipt  of  Federal 
payments  electronically. 

The  information  will  also  be  used  to 
study  the  effectiveness  of  offering 
account  options  to  individuals  for  the 
purpose  of  receiving  Federal  payments. 
To  study  program  efficacy,  FMS  may 
use  its  mailing  list  records  to  collect 
aggregate  statistical  information  on  the 
success  and  benefits  of  direct  mail  and 
the  use  of  commercial  database 
providers. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  The  U.S.  Department  of  Justice 
(“DOJ”)  for  its  use  in  providing  legal 
advice  to  the  Department  or  in 
representing  the  Department  in  a 
proceeding  before  a  court,  adjudicative 
body,  or  other  administrative  body 
before  which  the  Department  is 
authorized  to  appear,  where  the  use  of 
such  information  by  the  DOJ  is  deemed 
by  the  Department  to  be  relevant  and 
necesscury  to  the  litigation,  and  such 
proceeding  names  as  a  party  or  interests: 
(a)  The  Department  or  any  component 
thereof;  (b)  Any  employee  of  the 
Department  in  his  or  her  official 
capacity;  (c)  Any  employee  of  the 
Department  in  his  or  her  individual 
capacity  where  DOJ  has  agreed  to 
represent  the  employee;  or  (d)  The 
United  States,  where  the  Depeulment 
determines  that  litigation  is  likely  to 
affect  the  Department  or  any  of  its 
components. 

(2)  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains. 

(3)  Fiscal  agents,  financial  agents,  and 
contractors  for  the  purpose  of  mailing 
information  to  individuals  about  the 
benefits  of  electronic  Federal  payments 
and  Treasury-recommended  account 
options  for  receipt  of  federal  payments 
electronically,  including,  but  not 
limited  to,  processing  direct  mail  or 
performing  other  marketing  functions; 
and  creating  and  reviewing  statistics  to 


improve  the  quality  of  services 
provided. 

(4)  Federal  agencies,  their  agents  and 
contractors  for  the  purposes  of 
implementing  and  studying  options  for 
encouraging  current  and  prospective 
Federal  payment  recipients  to  receive 
their  Federal  payments  electronically. 

(5)  Representatives  of  the  NARA  who 
are  conducting  records  management 
inspections  under  authority  of  44  U.S.C. 
2904  and  2906. 

(6)  Appropriafte  agencies,  entities,  and 
persons  when:  (a)  FMS  suspects  or  has 
confirmed  that  the  security  or 
confidentiality  of  information  in  the 
system  of  records  has  been 
compromised;  (b)  FMS  has  determined 
that  as  a  result  of  the  suspected  or 
confirmed  compromise  there  is  a  risk  of 
harm  to  economic  or  property  interests, 
identity  theft  or  fi-aud,  or  harm  to  the 
security  or  integrity  of  this  system  or 
other  systems  or  programs  (whether 
maintained  by  FMS  or  another  agency 
or  entity)  that  rely  upon  the 
compromised  information;  and  (c)  the 
disclosure  made  to  such  agencies, 
entities,  and  persons  is  reasonably 
necessary  to  assist  in  connection  with 
FMS’s  efforts  to  respond  to  the 
suspected  or  confirmed  compromise 
and  prevent,  minimize,  or  remedy  such 
harm. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE; 

Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door.  The  records  are  store  on 
magnetic  disc,  tape,  digital  media,  and 
CD-ROM. 


SAFEGUARDS: 

All  official  access  to  the  system  of 
records  is  on  a  need-to-know  basis  only, 
as  authorized  by  a  business  line 
manager  at  FMS  or  FMS’s  fiscal  or 
financial  agent.  Procedural  and  physical 
safeguards,  such  as  personal 
accountability,  audit  logs,  and 
specialized  communications  security, 
are  utilized.  Each  user  of  computer 
systems  containing  records  has 
individual  passwords  (as  opposed  to  ’ 
group  passwords)  for  which  he  or  she  is 
responsible.  Thus,  a  security  manager 
can  identify  access  to  the  records  by 
user.  Access  to  computerized  records  is 
limited,  through  use  of  access  codes, 
encryption  techniques,  and/or  other 


retrievabiuty: 

Records  are  retrieved  by  name, 
address,  or  other  alpha/numeric 
identifying  information. 
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internal  mechanisms,  to  those  whose 
official  duties  require  access.  Storage 
facilities  are  secured  by  various  means 
such  as  security  guards,  badge  access, 
and  locked  doors  with  key  entry. 

RETENTION  AND  DISPOSAL: 

Electronic  and  paper  records  for  mail 
operations  based  on  the  use  of  the 
mailing  list  records  will  be  retained  in 
accordance  with  FMS’s  record  retention 
requirements  or  as  otherwise  required 
by  statute  or  court  order.  FMS  disposes, 
or  arranges  for  the  disposal  of  records  in 
electronic  media  using  industry- 
accepted  techniques,  and  in  accordance 
with  applicable  FMS  policies  regarding 
the  retention  and  disposal  of  fiscal  or 
financial  agency  records.  Paper  records 
are  destroyed  in  accordance  with  fiscal 
or  financial  agency  archive  and  disposal 
procedures  emd  applicable  FMS  policies 
regarding  the  retention  and  disposal  of 
fiscal  agency  records. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Agency  Enterprise  Solutions  Division, 
Payment  Management,  FMS,  401  14th 
Street  SW.,  Washington,  DC  20227. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974,  as  amended,  shall  be  addressed  to 
the  Disclosure  Officer,  Financial 
Management  Service,  401  14th  Street 
SW.,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  manager  will  advise  as  to 
whether  FMS  maintains  the  records 
requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES; 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974,  as 
amended,  concerning  procedures  for 
gaining  access  to  or  contesting  records 
should  write  to  the  Disclosure  Officer. 
All  individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 
subpart  C,  and  appendix  G,  concerning 
requirements  of  this  Department  with 
respect  to  the  Privacy  Act  of  1974,  as 
amended. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

REdORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  commercial  database  providers  based 
on  publicly  available  information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 


TREASURY/FMS  .010 
SYSTEM  name: 

Delegations  and  Designations  of  • 
Authority  for  Disbursing  Functions — 
Treasury /FMS. 

SYSTEM  LOCATION: 

Kansas  City  Regional  Financial  Center 
(KFC),  FMS,  Department  of  the 
Treasury,  4241  NE  34th  Street,  Kansas  - 
City,  MO  64117. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Heads  of  Agencies,  Certifying 
Officers,  Designated  Agents,  and  other 
Federal  employees  designated  to 
perform  specific  disbursement-related 
functions. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  are  maintained  on  the 
designation  or  removal  of  individuals  to 
act  in  a  specified  capacity  pursuant  to 
a  proper  authorization. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  Executive  Order  6166, 
dated  June  10, 1933. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Disclose  to. banking  institutions. 
Federal  Reserve  Banks,  and  Government 
agencies  for  verification  of  information 
on  authority  of  individuals  to  determine 
propriety  of  actions  taken  by  such 
individuals; 

(2)  Disclose  pertinent  information  to 
appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violations  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  where  the 
disclosing  agency  becomes  aware  of  an 
indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation; 

(3)  Disclose  information  to  a  Federal, 
State,  or  local  agency,  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  which  has  requested 
information  relevant  to  or  necessary  to 
the  requesting  agency’s  or  the  bureau’s 
hiring  or  retention  of  an  individual,  or 
issuance  of  a  security  clearance,  license, 
contract,  grant,  or  other  benefit; 

(4)  Disdose  information  to  a  court, 
magistrate,  or  administrative  tribunal  in 
the  course  of  presenting  evidence, 
including  disclosures  to  opposing 
counsel  or  witnesses  in  the  course  of 
civil  discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings; 


(5)  Disclose  information  to  foreign 
governments  in  accordance  with  formal 
or  informal  international  agreements; 

(6)  Provide  information  to  a 
congressional  office  in  response  to  an 
inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 

(7)  Provide  information  to  the  news 
media  in  accordance  with  guidelines 
contained  in  28  CFR  50.2  which  relate 
to  an  agency’s  functions  relating  to  civil 
and  criminal  proceedings; 

(8)  Provide  information  to  unions 
recognized  as  exclusive  bargaining 
representatives  under  the  Civil  Service 
Reform  Act  of  1978,  5  U.S.C.  7111  and 
7114; 

(9)  Provide  information  to  third 
parties  during  the  course  of  an 
investigation  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation;  and 

(10)  Disclose  information  to 
appropriate  agencies,  entities,  and 
persons  when  (a)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
iraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door. 

retrievability: 

Records  may  be  retrieved  by  name. 
SAFEGUARDS: 

Access  to  computerized  records  is 
limited  through  use  of  access  codes, 
encryption  techniques,  and/or  other 
internal  mechanisms,  to  those  whose 
official  duties  require  access.  Storage 
facilities  are  secured  by  various  means 
such  as  security  guards,  badge  access, 
locked  doors  and  locked  cabinets. 
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RETENTION  AND  DISPOSAL; 

Hardcopy  records — destroy  three 
years  after  authority  is  revoked. 

Electronic  records-^isposal  is  not 
authorized  at  this  time.^ 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Kansas  City  Regional 
Financial  Center  (KFC),  FMS, 

Department  of  the  Treasury,  4241  NE. 
34th  Street,  Kansas  City,  MO  64117. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  FMS,  401  14th  Street 
SW.,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  managers  will  advise  as  to 
whether  the  Service  maintains  the 
record  requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer.  All 
individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 
subpart  C  concerning  requirements  of 
this  Department  with  respect  to  the 
Privacy  Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

RECORD  SOURCE  CATEGORIES: 

Government  Departments  and 
Agencies  requiring  services  of  Treasury 
Department  for  issuance  and  payment  of 
Treasury  checks. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .012 
SYSTEM  NAME: 

Pre-complaint  Counseling  and 
Complaint  Activities — Treasury/FMS. 

SYSTEM  location: 

Financial  Management  Service,  U.S. 
Treasury  Department,  Prince  George’s 
Metro  Center  II,  3700  East-West 
Highway,  Room  132,  Hyattsville,  MD 
20782. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  seeking  services  of  EEO 
Counselors. 


^FMS  must  submit  a  records  schedule  to  NARA. 
Until  NARA  approves  the  proposed  records 
schedule,  disposal  is  not  authorized. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Monthly  pre-complaint  activity 
reports  firom  seven  Financial  Centers 
and  Headquarters. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  7154;  42  U.S.C.  200e-16: 
Executive  Order  11478;  and  5  CFR  Part 
713. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to: 

(1)  Keep  records  on  EEO  Counseling 
activities  for  annual  submission  to 
Treasury;  and 

(2)  Disclose  information  to 
appropriate  agencies,  entities,  and 
persons  when  (a)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

storage: 

Records  in  this  system  are  stored  on 
paper  in  secure  facilities  in  a  locked 
drawer  behind  a  locked  door. 

RETRIEV  ability: 

Records  may  be  retrieved  by  station 
and  date  of  receipt. 

SAFEGUARDS: 

Staff  supervision  is  maintained  during 
the  day.  Records  are  kept  locked  in  the 
files. 

RETENTION  AND  DISPOSAL; 

Destroy  EEO  case  files  4  years  after 
final  adjustment.  Destroy  pre-complaint 
counseling  reports  after  1  year. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

EEO  Officer,  FMS,  Prince  George’s 
Metro  Center  II,  3700  East- West 
Highway,  Room  132,  Hyattsville,  MD 
20782. 


NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974  shall  be  addressed  to  the 
Disclosure  Officer,  401  14th  Street  SW., 
Washington,  DC  20227.  All  individuals 
making  inquiries  should  provide  with 
their  request  as  much  descriptive  matter 
as  is  possible  to  identify  the  particular 
record  desired.  The  system  manager  will 
advise  as  to  whether  FMS  maintains  the 
record  requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974 
concerning  procedures  for  gaining 
access  or  contesting  records  should 
write  to  the  Disclosure  Officer.  All 
individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 
subpart  C  concerning  requirements  of 
this  Department  with  respect  to  the 
Privacy  Act  of  1974. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

RECORD  SOURCE  CATEGORIES: 

Monthly  submissions  by  Financial 
Centers  and  Headquarters. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .013 

SYSTEM  NAME: 

Gifts  to  the  United  States — ^Treasury/ 
FMS. 

SYSTEM  LOCATION: 

FMS,  U.S.  Department  of  the 
Treasury,  Prince  George’s  Metro  Center 
II,  3700  East-West  Highway,  Hyattsville, 
MD  20782. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM; 

Donors  of  intervivos  and  testamentary 
gifts  to  the  United  States. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Correspondence,  copies  of  wills  and 
court  proceedings,  and  other  material 
related  to  gifts  to  the  United  States. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
31  U.S.C.  3113. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  records  may  be  used  to  disclose 
information  to  appropriate  agencies, 
entities,  and  persons  when  (1)  the 
Department  suspects  or  hasxonfirmed 
thqt  the  security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised:  (2)  the  Department 
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has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (3)  the  disclosure 
made  to  such  agencies,  entities,  and 
persons  is  reasonably  necessary  to  assist 
in  connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored  on 
paper  in  secure  facilities  in  a  locked 
drawer  behind  a  locked  door. 

retrievability: 

Records  may  be  retrieved  by  name  of 
donor. 

SAFEGUARDS: 

Access  is  limited  to  persons  on 
official  business. 

RETENTION  AND  DISPOSAL: 

Permanent  retention. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Financial  Information  Management, 
Directorate,  FMS,  Prince  George’s  Metro 
Center  II,  3700  East-West  Highway, 
Hyattsville,  MD  20782. 

NOTIFICATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  or  gain  access  to  records 
maintained  in  this  system  must  submit 
a  written  request  containing  the 
following  elements: 

(1)  Identify  the  record  system; 

(2)  Identify  the  category  and  type  of 
records  sought;  and 

(3)  Provide  at  least  two  items  of 
secondary  identification  (date  of  birth, 
employee  identification  number,  dates 
of  employment  or  similar  information). 
Address  inquiries  to  Disclosure  Officer 
(See  “Record  Access  Procedures’’ 
below). 

RECORD  ACCESS  PROCEDURES: 

Disclosure  Officer,  Financial 
Management  Service,  U.S.  Department 
of  the  Treasury,  Liberty  Center  Building, 
401  14th  Street  SW.,  Washington,  DC 
20227. 

CONTESTMG  RECORD  PROCEDURES: 

See  “Record  Access  Procedures’’ 
above. 


RECORD  SOURCE  CATEGORIES: 

Individuals,  executors,  administrators 
and  other  involved  persons. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .014 
SYSTEM  NAME: 

Debt  Collection  Operations  System — 
Treasury /FMS. 

SYSTEM  LOCATION: 

Records  are  also  located  throughout 
the  United  States  at  FMS  operations 
centers.  Federal  Records  Centers, 

Federal  Reserve  Banks  acting  as 
Treasury’s  fiscal  agents,  and  financial 
institutions  acting  as  Treasiury’s  - 
financial  agents.  Additional  addresses 
may  be  obtained  from  the  system 
managers. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  owe  debts  to:  (a)  The 
United  States,  through  one  or  more  of  its 
departments  and  agencies;  emd/or  (b) 
States,  territories  and  commonwealths 
of  the  United  States,  and  the  District  of 
Columbia  (hereinafter  collectively 
referred  to  as  “States”). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Debt  records  containing  information 
about  the  debtor(s),  the  type  of  debt,  the 
governmental  entity  to  which  the  debt  is 
owed,  and  the  debt  collection  tools 
utilized  to  collect  the  debt.  The  records 
may  contain  identifying  information, 
such  as  name(s)  and  taxpayer 
identifying  number  (i.e..  Social  Security 
Number  or  employer  identification 
number);  debtor  contact  information, 
such  as  work  and  home  address,  and 
work  and  home  telephone  numbers; 
information  concerning  the  financial 
status  of  the  debtor  and  his/her 
household,  including  income,  assets, 
liabilities  or  other  financial  burdens, 
and  any  other  resources  from  which  the 
debt  may  be  recovered;  and  name  of 
employer  and  employer  address.  Debts 
include  unpaid  taxes,  loans, 
assessments,  fines,  fees,  penalties, 
overpayments,  advances,  extensions  of 
credit  from  sales  of  goods  or  services, 
and  other  amounts  of  money  or  property 
owed  to,  or  collected  by,  the  Federal 
Government  or  a  State,  including  past 
due  support  which  is  being  enforced  by 
a  State.  The  records  also  may  contain 
information  about;  (a)  The  debt,  such  as 
the  original  amount  of  the  debt,  the  debt 
account  number,  the  date  the  debt 
originated,  the  amount  of  the 
delinquency  or  default,  the  date  of 
delinquency  or  default,  basis  for  the 
debt,  amounts  accrued  for  interest, 


penalties,  and  administrative  costs,  and 
payments  on  the  account:  (b)  Actions 
taken  to  collect  or  resolve  the  debt,  such 
as  copies  of  demand  letters  or  invoices, 
documents  or  information  required  for 
the  referral  of  accounts  to  collection 
agencies  or  for  litigation,  and  collectors’ 
notes  regarding  telephone  or  other 
communications  related  to  the 
collection  or  resolution  of  the  debt;  and 
(c)  The  referring  or  governmental  agency 
that  is  collecting  or  owed  the  debt,  such 
as  name,  telephone  number,  and 
address  of  the  agency  contact. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Federal  Claims  Collection  Act  of  1966 
(Pub.  L.  89-508),  as  amended  by  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365,  as  amended);  Deficit  Reduction  Act 
of  1984  (Pub.  L.  98-369,  as  amended): 
Debt  Collection  Improvement  Act  of 
1996  (Pub.  L.  104-134,  sec  31001); 
Taxpayer  Relief  Act  of  1997  (Pub.  L. 
105-34):  Internal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998 
(Pub.  L.  105-206):  26  U.S.C.  6402;  26 
U.S.C.  6331;  31  U.S.C.  Chapter  37 
(Claims),  Subchapter  I  (General)  and 
Subchapter  II  (Claims  of  the  U.S. 
Government);  31  U.S.C.  3321  note. 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  records  about  individuals  who 
owe  debt(s)  to  the  United  States, 
through  one  or  more  of  its  departments 
and  agencies,  and/or  to  States,  including 
past  due  support  enforced  by  States. 

The  information  contained  in  the 
records  is  maintained  for  the  purpose  of 
taking  action  to  facilitate  the  collection 
and  resolution  of  the  debt(s)  using 
various  collection  methods,  including, 
but  not  limited  to,  requesting  repayment 
of  the  debt  by  telephone  or  in  writing, 
offset,  levy,  administrative  wage 
garnishment,  referral  to  collection 
agencies  or  for  litigation,  and  other 
collection  or  resolution  methods 
authorized  or  required  by  law.  The 
information  also  is  maintained  for  the 
purpose  of  providing  collection 
information  about  the  debt  to  the  agency 
collecting  the  debt,  to  provide  statistical 
informatiomon  debt  collection 
operations,  and  for  the  purpose  of 
testing  and  developing  enhancements  to 
the  computer  systems  which  contain  the 
records.  The  information  also  is 
maintained  for  the  purpose  of  resolving 
delinquent  debts  owed  by  debtors  who 
are  ineligible  for  Federally  funded 
programs  until  the  delinquency  is 
resolved,  and  for  identifying, 
preventing,  or  recouping  improper 
payments  to  individuals  who  owe 
delinquent  obligations  to  Federal  and/or 
state  agencies. 
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ROUTINE  USES  Ol-  RECOHuS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  Appropriate  Federal,  State,  local  or 
foreign  agencies  responsible  for 
investigating  or  implementing,  a  statute, 
rule,  regulation,  order,  or  license; 

(2)  A  court,  magistrate,  mediator,  or 
administrative  tribunal  in  the  course  of 
presenting  evidence:  counsel,  experts, 
or  witnesses  in  the  course  of  civil 
discovery,  litigation,  or  settlement 
negotiations,  in  response  to  a  subpoena, 
or  in  connection  with  criminal  law 
proceedings: 

(3)  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains! 

(4)  Any  Federal  agency.  State  or  local 
agency,  U.S.  territory  or  commonwealth, 
or  the  District  of  Columbia,  or  their 
agents  or  contractors,  including  private 
collection  agencies  (consumer  and 
commercial): 

a.  To  facilitate  the  collection  of  debts 
through  the  use  of  any  combination  of 
various  debt  collection  methods 
required  or  authorized  by  law, 
including,  but  not  limited  to: 

(i)  Request  for  repayment  by 
telephone  or  in  writing; 

(ii)  Negotiation  of  voluntary 
repayment  or  compromise  agreements: 

(iii)  Offset  of  Federal  payments, 
which  may  include  the  disclosure  of 
information  contained  in  the  records  for 
the  purpose  of  providing  the  debtor 
with  appropriate  pre-offset  notice  and  to 
otherwise  comply  with  offset 
prerequisites,  to  facilitate  voluntary 
repayment  in  lieu  of  offset,  and  to 

.  otherwise  effectuate  the  offset  process: 

(iv)  Referral  of  debts  to  private 
collection  agencies,  to  Treasury- 
designated  debt  collection  centers,  or  for 
litigation: 

(v)  Administrative  and  court-ordered 
wage  garnishment; 

(vi)  Debt  sales; 

(vii)  Publication  of  names  and 

*  identities  of  delinquent  debtors  in  the 
media  or  other  appropriate  places;  and 

(viii)  Any  other  debt  collection 
method  authorized  by  law; 

b.  To  conduct  computerized 
comparisons  to  locate  Federal  payments 
to  be  made  to  debtors; 

c.  To  conduct  computerized 
comparisons  to  locate  employers  of,  or 
obtain  taxpayer  identifying  numbers  or 
other  information  about,  an  individual 
for  debt  collection  purposes: 

d.  To  collect  a  debt  owed  to  the 
United  States  through  the  offset  of 
payments  made  by  States,  territories, 
uummonwealths,  or  the  District  of 
Columbia: 


e.  To  account  or  report  on  the  status 
of  debts  for  which  such  entity  has  a 
financial  or  other  legitimate  need  for  the 
information  in  the  performance  of 
official  duties; 

f.  For  the  purpose  of  denying  Federal 
financial  assistance  in  the  form  of  a  loan 
or  loan  guaranty  to  an  individual  who 
owes  delinquent  debt  to  the  United 
States  or  who  owes  delinquent  child 
support  that  has  been  referred  to  FMS  ' 
for  collection  by  administrative  offset; 

g.  To  develop,  enhance  and/or  test 
database,  matching,  communications,  or 
other  computerized  systems  which 
facilitate  debt  collection  processes;  or 

h.  For  any  other  appropriate  debt 
collection  purpose. 

(5)  The  Department  of  Defense,  the 
U.S.  Postal  Service,  or  other  Federal 
agency  for  the  purpose  of  conducting  an 
authorized  computer  matching  program 
in  compliance  with  the  Privacy  Act  of 
1974,  as  amended,  to  identify  and  locate 
individuals  receiving  Federal  payments 
including,  but  not  limited  to,  salaries,  ’ 
wages,  and  benefits,  which  may  include 
the  disclosure  of  information  contained 
in  the  records  for  the  purpose  of 
requesting  voluntary  repayment  or 
implementing  Federal  employee  salary 
offset  or  other  offset  procedures; 

(6)  The  Department  of  Justice  or  other 
Federal  agency: 

a.  when  requested  in  connection  with 
a  legal  proceeding,  or 

b.  to  obtain  concurrence  in  a  decision 
to  compromise,  suspend,  or  terminate 
collection  action  on  a  debt; 

(7)  Any  individual  or  other  entity  who 
receives  Federal  payments  as  a  joint 
payee  with  a  debtor  for  the  purpose  of 
providing  notice  of,  and  information 
about,  offsets  from  such  Federal 
payments;  and 

(8)  Any  individual  or  entity: 

a.  To  facilitate  the  collection  of  debts 
through  the  use  of  any  combination  of 
various  debt  collection  methods 
required  or  authorized  by  law, 
including,  but  not  limited  to: 

(i)  Administrative  and  court-ordered 
wage  garnishment; 

(ii)  Report  information  to  commercial 
credit  bureaus; 

(iii)  Conduct  asset  searches  or  locate 
debtors: 

(iv)  Publish  names  and  identities  of 
delinquent  debtors  in  the  media  or  other 
appropriate  places;  or 

(v)  Debt  sales; 

b.  For  the  purpose  of  denying  Federal 
financial  assistance  in  the  form  of  a  loan 
or  loan  guaranty  to  an  individual  who 
owes  delinquent  debt  to  the  United 
States  or  who  owes  delinquent  child 
support  that  has  been  referred  to  FMS 
for  collection  by  administrative  offset; 
or 


c.  For  any  other  appropriate  debt 
collection  purpose.  Disclosure  to 
consumer  reporting  agencies  including 
for  the  provision  of  routine  debt 
collection  services  by  an  FMS  contractor 
subject  to  the  same  limitations 
applicable  to  FMS  officers  and 
employees  under  the  Privacy.  Act;  and 

(9)  Appropriate  agencies,  entities,  and 
persons  when  (A)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised:  (B)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (C)  the  disclosure 
made  to  such  agencies,  entities,  and 
persons  is  reasonably  necessary  to  assist 
in  connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 

(10)  (a)  A  Federal  or  state  agency,  its 
employees,  agents  (including 
contractors  of  its  agents)  or  contractors; 
or,  (b)  a  fiscal  or  financial  agent 
designated  by  the  FMS  or  other 
Department  of  the  Treasury  bureau  or 
office,  including  employees,  agents  or 
contractors  of  such  agent;  or,  (c)  a 
contractor  of  the  FMS,  for  the  purpose 
of  identifying,  preventing,  or  recouping 
improper  payments  to  an  applicant  for, 
or  recipient  of.  Federal  funds,  including 
funds  disbursed  by  a  state  in  a  state- 
administered,  Federally  funded 
program;  disclosure  may  be  made  to 
conduct  computerized  comparisons  for 
this  purpose. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Debt  information  concerning  a 
government  claim  against  a  debtor  is 
also  furnished,  in  accordance  with  5 
U.S.C.  552a(b)(12)  and  31  U.S.C. 

3711(e),  to  consumer  reporting  agencies, 
as  defined  by  the  Fair  Credit  Reporting 
Act,  5  U.S.C.  1681(f),  to  encourage 
repayment  of  a  delinquent  debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored 
electronically  or  on  paper  in  secure 
facilities  in  a  locked  drawer  behind  a 
locked  door. 
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retrievabiuty: 

Records  may  be  retrieved  by  various 
combinations  of  name,  taxpayer 
identifying  number  (i.e.,  social  security 
number  or  employer  identification 
number),  or  debt  account  number. 

SAFEGUARDS: 

All  officials  access  the  system  of 
records  on  a  need-to-know  basis  only,  as 
authorized  by  the  system  mcmager. 
Procedural  and  physical  safeguards  are 
utilized,  such  as  accountability,  receipt 
records,  and  specialized 
communications  security.  Access  to 
computerized  records  is  limited, 
through  use  of  access  codes,  entry  logs, 
and  other  internal  mechanisms,  to  those 
whose  official  duties  require  access. 
Hard-copy  records  are  held  in  steel 
cabinets,  with  access  limited  by  visual 
controls  and/or  lock  systems.  During 
normal  working  hours,  files  are  attended 
by  responsible  officials;  files  are  locked 
up  during  non-working  hours.  The 
building  is  patrolled  by  uniformed 
security  guards. 

RETENTION  AND  DISPOSAL: 

Retention  periods  vary  by  record  type, 
up  to  a  maximum  of  seven  years  after 
the  end  of  the  fiscal  year  in  which  a 
debt  is  resolved  or  returned  to  the 
agency  as  uncollectible. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

System  Manager,  Debt  Management 
Services,  FMS,  401  14th  Street  SW., 
Washington.  DC  20227. 

NOTIFICATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974,  as  amended,  shall  be  addressed  to 
the  Disclosure  Officer,  FMS,  401  14th 
Street  SW.,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  manager  will  advise  as  to 
whether  FMS  maintains  the  records 
requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974,  as 
amended,  concerning  procedures  for 
gaining  access  or  contesting  records 
should  write  to  the  Disclosure  Officer. 
All  individuals  are  urged  to  examine  the 
rules  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 
subpart  C,  and  appendix  G,  concerning 
requirements  of  this  Department  with 
respect  to  the  Privacy  Act  of  1974,  as 
amended. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 


RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  the  individual  on  whom  the  record 
is  maintained;  Federal  and  State 
agencies  to  which  the  debt  is  owed; 
Federal  agencies  and  other  entities  that 
employ  the  individual  or  have 
information  concerning  the  individual’s 
employment  or  financial  resources; 
Federal  and  State  agencies  issuing 
payments;  collection  agencies;  locator 
and  asset  search  companies,  credit 
bureaus,  and  other  database  vendors; 
Federal,  State  or  local  agencies 
furnishing  identifying  information  and/ 
or  debtor  address  information;  and/or 
public  documents. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 

TREASURY/FMS  .017 
SYSTEM  NAME: 

Collections  Records — Treasury /FMS. 

SYSTEM  LOCATION: 

Records  are  located  at  the  FMS,  U.S. 
Department  of  the  Treasury,  Liberty 
Center  Building  (Headquarters),  401 
14th  Street  SW.,  Washington,  DC  20227. 
Records  are  also  located  throughout  the 
United  States  at  various  Federal  Reserve 
Banks  and  financial  institutions,  which 
act  as  Treasury’s  fiscal  and  financial 
agents.  The  address(es)  of  the  fiscal  and 
financial  agents  may  be  obtained  from 
the  system  manager  below. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  electronically 
authorize  payments  to  the  Federal 
government  through  the  use  of 
communication  networks,  such  as  the 
Internet,  via  means  such  as  Automated 
Clearing  House  (ACH),  check 
conversion,  credit  card,  and/or  stored 
value  card. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Collections  records  containing 
information  about  individuals  who 
electronically  authorize  payments  to  the 
Federal  government  to  the  extent  such 
records  are  covered  by  the  Privacy  Act 
of  1974.  The  records  may  contain 
identifying  information,  such  as  an 
individual’s  name(s),  taxpayer 
identifying  number  (i.e..  Social  Security 
Number  or  employer  identification 
number),  home  address,  home 
telephone  number,  and  personal  email 
address  (home  and  work);  an 
individual’s  employer’s  name,  address, 
telephone  number,  and  email  address; 
an  individual’s  date  of  birth  and  driver’s 
license  number;  information  about  an 
individual’s  bank  account(s)  and  other 
types  of  accounts  from  which  payments 


are  made,  such  as  financial  institution 
routing  and  account  number;  credit  card 
numbers;  information  about  an 
individual’s  payments  made  to  or  from 
the  United  States  (or  to  other  entities 
such  as  private  contractors  for  the 
Federal  government),  including  the 
amount,  date,  status  of  payments, 
payment  settlement  history,  and 
tracking  numbers  used  to  locate 
payment  information;  user  name  and 
password  assigned  to  em  individual; 
other  information  used  to  identify  and/ 
or  authenticate  the  user  of  an  electronic 
system  to  authorize  and  make  payments, 
such  as  a  unique  question  and  answer 
chosen  by  an  individual;  information 
concerning  the  authority  of  an 
individual  to  use  an  electronic  system 
(access  status)  and  the  individual’s 
historical  use  of  the  electronic  system. 
The  records  also  may  contain 
information  about  the  governmental 
agency  to  which  payment  is  made  and 
information  required  by  su(^  agency  as 
authorized  or  required  by  law.  The 
information  contained  in  the  records 
covered  by  FMS’s  system  of  records  is 
necessary  to  process  fincmcial 
transactions  while  protecting  the 
government  and  the  public  from 
financial  risks  that  could  be  associated 
with  electronic  transactions.  It  is  noted 
that  the  system  covers  records  obtained 
in  connection  with  various  mechanisms 
that  are  either  used  currently  or  may  be 
used  in  the  future  for  electronic  . 
financial  transactions.  Not  every 
transaction  will  require  the  maintenance 
of  all  of  the  information  listed  in  this 
section.  The  categories  of  records  cover 
the  broad  spectrum  of  information  that 
might  be  connected  to  various  types  of 
transactions. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  31  U.S.C.  321;  31  U.S.C. 
chapter  33;  31  U.S.C.  3720 

PURPOSE(S): 

The  purpose  of  this  system  is  to 
maintain  records  about  individuals  who 
electronically  authorize  payments  to  the 
Federal  government.  The  information 
contained  in  the  records  is  maintained 
for  the  purpose  of  facilitating  the 
collection  emd  reporting  of  receipts  from 
the  public  to  the  Federal  government 
and  to  minimize  the  financial  risk  to  the 
Government  and  the  public  of 
unauthorized  use  of  electronic  payment 
methods.  Examples  of  payment 
mechanisms  authorized  electronically 
include  ACH,  check  conversion,  credit 
card,  or  stored  value  cards.  Individuals 
may  authorize  payments  using  paper 
check  conversion  or  Internet-based 
systems  through  programs  such  as 
“Pay.gov”  and  “Electronic  Federal 
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Taxpayer  Payment  System  (EFTPS).” 

The  information  also  is  maintained  to: 

(a)  Provide  collections  information  to 
the  Federal  agency  collecting  the  public 
receipts; 

(b)  Authenticate  the  identity  of 
individuals  who  electronically 
authorize  payments  to  the  Federal 
government: 

(c)  Verify  the  payment  history  and 
eligibility  of  individuals  to 
electronically  authorize  payments  to  the 
Federal  government; 

(d)  Provide  statistical  information  on 
collections  operations; 

(e)  Test  and  develop  enhancements  to 
the  computer  systems  that  contain  the 
records;  and 

(f)  Collect  debts  owed  to  the  Federal 
government  from  individuals  when  the 
debt  arises  from  the  unauthorized  use  of 
electronic  payment  methods. 

FMS’s  use  of  the  information 
contained  in  the  records  is  necessary  to 
process  financial  transactions  while 
protecting  the  government  and  the 
public  from  financial  risks  that  could  be 
associated  with  electronic  transactions. 
The  records  are  collected  and 
maintained  for  three  primary  reasons. 
First,  in  order  to  process  a  payment 
electronically,  a  payor  needs  to  submit 
his  or  her  name  and  bank  account  or 
credit  card  account  information. 

Without  such  information,  FMS  would 
not  be  able  to  process  the  payment  as 
requested  by  the  individual  authorizing 
the  payment.  Second,  to  authenticate 
the  identity  of  the  person  initiating  the 
electronic  transaction,  FMS  may,  in 
some  instances,  require  some  or  all  of 
the  information  described  in  “Categories 
of  records  in  the  system,”  above, 
depending  upon  the  level  of  risk 
associated  with  a  particular  type  of 
transaction.  Third,  to  verify  the 
financial  and  other  information 
provided  by  the  person  initiating  the 
electronic  transaction  and  to  evaluate 
the  payor’s  ability  to  make  the  payment 
authorized,  FMS  may  compare 
information  submitted  with  information 
available  in  FMS’s  electronic 
transaction  historical  database  or 
commercial  databases  used  for 
verification  purposes,  much  like  a  store 
clerk  determines  whether  someone 
paying  by  paper  check  has  a  history  of 
writing  bad  checks.  The  ability  to 
research  historical  transaction 
information  will  help  eliminate  the  risk 
of  fraudulent  activity,  such  as  the 
purchase  of  government  products  using 
an  account  with  insufficient  funds  or 
using  a  stolen  identity.  By  collecting 
and  maintaining  a  certain  amount  of 
unique  personal,  information  about  an 
individual  who  purchases  goods  from 
the  government,  FMS  can  help  ensure 


that  the  individual’s  sensitive  financial 
information  will  not  be  fraudulently 
accessed  or  used  by  anyone  other  than 
the  individual. 

In  addition,  the  information  contained 
in  the  covered  records  will  be  used  for 
collateral  purposes  related  to  the 
processing  of  financial  transactions, 
such  as  collection  of  statistical 
information  on  operations,  development 
of  computer  systems,  investigation  of 
unauthorized  or  fraudulent  activity 
related  to  electronic  transactions,  and 
the  collection  of  debts  arising  out  of 
such  activity. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING- CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  used  to  disclose 
information  to: 

(1)  Appropriate  Federal,  state,  local  or 
foreign  agencies  responsible  for 
investigating  or  prosecuting  the 
violation  of,  or  for  enforcing  or 
implementing,  a  statute,  rule, 
regulation,  order,  or  license,  but  only  if 
the  investigation,  prosecution, 
enforcement  or  implementation 
concerns  a  transaction(s)  or  other 
event(s)  that  involved  (or  contemplates 
involvement  of),  in  whole  or  part,  an 
electronic  method  of  collecting  receipts 
for  the  Federal  government.  The  records 
and  information  may  also  be  disclosed 
to  commercial  database  vendors  to  the 
extent  necessary  to  obtain  information 
pertinent  to  such  an  investigation, 
prosecution,  enforcement  or 
implementation; 

(2)  Commercial  database  vendors  for 
the  purposes  of  authenticating  the 
identity  of  individuals  who 
electronically  authorize  payments  to  the 
Federal  government,  to  obtain 
information  on  such  individuals’ 
payment  or  check  writing  history,  and 
for  administrative  purposes,  such  as 
resolving  a  question  about  a  transaction. 
For  purposes  of  this  notice,  the  term 
“commercial  database  vendors”  means 
vendors  who  maintain  and  disclose 
information  from  consumer  credit, 
check  verification,  and  address 
databases: 

(3)  A  court,  magistrate,  or 
administrative  tribunal,  in  the  course  of 
presenting  evidence,  including 
disclosures  to  opposing  counsel  or 
witnesses,  for  the  purpose  of  civil 
discovery,  litigation,  or  settlement 
negotiations  or  in  response  to  a 
subpoena,  where  arguably  relevant  to 
the  litigation,  or  in  connection  with 
criminal  law  proceedings; 

(4)  A  congressional  office  in  response 
to  an  inquiry  made  at  the  request  of  the 
individual  to  whom  the  record  pertains; 


(5)  Fiscal  agents,  financial  agents, 
financial  institutions,  and  contractors 
for  the  purpose  of  performing  financial 
management  services,  including,  but  not 
limited  to,  processing  payments, 
investigating  and  rectifying  possible 
erroneous  reporting  information, 
creating  and  reviewing  statistics  to 
improve  the  quality  of  services 
provided,  conducting  debt  collection 
services,  or  developing,  testing  and 
enhancing  computer  systems; 

(6)  Federal  agencies,  their  agents  and 
contractors  for  the  purposes  of 
facilitating  the  collection  of  receipts, 
determining  the  acceptable  method  of 
collection,  the  accounting  of  such 
receipts,  and  the  implementation  of 
programs  related  to  the  receipts  being 
collected: 

(7)  Federal  agencies,  their  agents  and 
contractors,  credit  bureaus,  and 
employers  of  individuals  who  owe 
delinquent  debt  for  the  purpose  of 
garnishing  wages  only  when  the  debt 
arises  from  the  unauthorized  use  of 
electronic  payment  methods.  The 
information  will  be  used  for  the  purpose 
of  collecting  such  debt  through  offset, 
administrative  wage  garnishment, 
referral  to  private  collection  agencies, 
litigation,  reporting  the  debt  to  credit 
bureaus,  or  for  any  other  authorized 
debt  collection  purpose; 

(8)  Financial  institutions,  including 
banks  and  credit  unions,  and  credit  card 
companies  for  the  purpose  of  collections 
and/or  investigating  the  accuracy  of 
information  required  to  complete 
transactions  using  electronic  methods 
and  for  administrative  purposes,  such  as 
resolving  questions  about  a  transaction: 
and 

(9)  Appropriate  agencies,  entities,  and 
persons  when  (a)  the  Department 
suspects  or  has  confirmed  that  the 
security  or  confidentiality  of 
information  in  the  system  of  records  has 
been  compromised;  (b)  the  Department 
has  determined  that  as  a  result  of  the 
suspected  or  confirmed  compromise 
there  is  a  risk  of  harm  to  economic  or 
property  interests,  identity  theft  or 
fraud,  or  harm  to  the  security  or 
integrity  of  this  system  or  other  systems 
or  programs  (whether  maintained  by  the 
Department  or  another  agency  or  entity) 
that  rely  upon  the  compromised 
information;  and  (c)  the  disclosure  made 
to  such  agencies,  entities,  and  persons  is 
reasonably  necessary'  to  assist  in 
connection  with  the  Department’s 
efforts  to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedy  such  harm. 
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DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Debt  information  concerning  a 
government  claim  against  a  debtor  when 
the  debt  arises  from  the  unauthorized 
use  of  electronic  payment  methods  is 
also  furnished,  in  accordance  with  5 
U.S.C.  552a(b)(12)  and  31  U.S.C. 

3711(e),  to  consumer  reporting  agencies, 
as  defined  by  the  Fair  Credit  Reporting 
Act,  5  U.S.C.  1681(f).  to  encourage 
repayment  of  a  delinquent  debt. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  stored 
electronically  in  secure  facilities  in  a 
locked  drawer  behind  a  locked  door. 

RETRIEV  ability: 

Records  may  be  retrieved  by  account 
number  (such  as  financial  institution 
account  number  or  credit  card  account 
number),  name  (including  an 
authentication  credential,  e.g.,  a  user 
name),  social  security  number, 
transaction  identification  number,  or 
other  alpha/numeric  identifying 
information. 

SAFEGUARDS: 

All  officials  access  the  system  of 
records  on  a  need-to-know  basis  only,  as 
authorized  by  the  system  manager  after 
security  background  checks.  Procedural 
and  physical  safeguards,  such  as 
personal  accountability,  audit  logs,  and 
specialized  communications  security, 
are  utilized.  Accountability  and  audit 
logs  allow  systems  managers  to  track  the 
actions  of  every  user  of  the  system.  Each 
user  has  an  individual  password  (as 
opposed  to  a  group  password)  for  which 
he  or  she  is  responsible.  Thus,  a  system 
manager  can  identify  access  to  the 
records  by  user.  Access  to  computerized 
records  is  limited,  through  use  of 
encryption,  access  codes,  and  other  - 
internal  mechanisms,  to  those  whose 
official  duties  require  access.  Storage 
facilities  are  secured  by  various  means 
such  as  security  guards,  locked  doors 
with  key  entry',  and  limited  virtual 
access  requiring  a  physical  token. 

RETENTION  AND  DISPOSAL: 

Disposal  is  not  authorized  at  this 
time."* 


*  FMS  is  updating  its  records  schedules  for  these 
records  to  provide  for  a  retention  period  of  seven 
years  for  most  collections  records,  and  a  retention 
period  of  20  years  for  certain  trust-fund-related 
records.  FMS  must  submit  the  record  schedules  to 
NARA.  Until  NARA  approves  the  updated  records 
schedules,  disposal  is  not  authorized. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Commissioner,  Federal 
Finance,  FMS,  401  14th  Street  SW,, 
Washington,  DC  20227. 

NOTIRCATION  PROCEDURE: 

Inquiries  under  the  Privacy  Act  of 
1974,  as  amended,  shall  be  addressed  to 
the  Disclosure  Officer,  FMS,  401  14th 
Street  SW.,  Washington,  DC  20227.  All 
individuals  making  inquiries  should 
provide  with  their  request  as  much 
descriptive  matter  as  is  possible  to 
identify  the  particular  record  desired. 
The  system  manager  \yill  advise  as  to 
whether  FMS  maintains  the  records 
requested  by  the  individual. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  information 
under  the  Privacy  Act  of  1974,  as 
amended,  concerning  procedures  for 
gaining  access  to  or  contesting  records 
should  write  to  the  Disclosure  Officer. 
All  individuals  are  urged  to  examine  the 
ndes  of  the  U.S.  Department  of  the 
Treasury  published  in  31  CFR  Part  1, 
subpart  C,  and  appendix  G,  concerning 
requirements  of  this  Department  with 
respect  to  the  Privacy  Act  of  1974,  as 
amended. 

CONTESTING  RECORD  PROCEDURES: 

See  “Record  Access  Procedures” 
above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  provided 
by  the  individual  on  whom  the  record 
is  maintained  (or  by  his  or  her 
authorized  representative),  other 
persons  who  electronically  authorize 
payments  to  the  Federal  government. 
Federal  agencies  responsible  for 
collecting  receipts.  Federal  agencies 
responsible  for  disbursing  and  issuing 
Federal  payments.  Treasury  fiscal  and 
financial  agents  that  process  collections, 
and  commercial  database  vendors. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
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BILLING  CODE  4810-35-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Control 

Designation  of  Two  (2)  Entities 
Pursuant  to  Executive  Order  13224  of 
September  23,  2001,  “Blocking 
Property  and  Prohibiting  Transactions 
With  Persons  Who  Commit,  Threaten 
To  Comrhit,  or  Support  Terrorism” 

agency:  Office  of  Foreign  Assets 
Control,  Treasury. 

ACTION:  Notice. 


SUMMARY:  The  Treasury  Department’s 
Office  of  Foreign  Assets  Control 
(“OF AC”)  is  publishing  the  names  of 
two  (2)  entities  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  Executive  Order  13224  of 
September  23,  2001,  “Blocking  Property 
and  Prohibiting  Transactions  With 
Persons  Who  Commit,  Threaten  To 
Commit,  or  Support  Terrorism.” 

DATES:  The  designations  by  the  Director 
of  OF  AC  of  the  two  (2)  entities  in  this 
notice,  pursuant  to  Executive  Order 
13224,  are  effective  on  October  4,  2012. 
FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director,  Compliance 
Outreach  &  Implementation,  Office  of 
Foreign  Assets  Control,  Department  of 
the  Treasury,  Washington,  DC  20220, 
tel.:  202/622-2490. 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OF  AC  are 
available  from  OFAC’s  Web  site 
[n'w'w.treas. gov/of ac)  or  via  facsimile 
through  a  24-hour  fax-on-demand 
service,  tel.:  202/622-0077. 

Background 

On  September  23,  2001,  the  President 
issued  Executive  Order  13224  (the 
“Order”)  pursuant  to  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1701-1706,  and  the  United 
Nations  Participation  Act  of  1945,  22 
U.S.C.  287c.  In  the  Order,  the  President 
declared  a  national  emergency  to 
address  grave  acts  of  terrorism  and 
threats  of  terrorism  committed  by 
foreign  terrorists,  including  the 
September  11,  2001  terrorist  attacks  in 
New  York,  Pennsylvania,  and  at  the 
Pentagon.  The  Order  imposes  economic 
sanctions  on  persons  who  have 
committed,  pose  a  significant  risk  of 
committing,  or  support  acts  of  terrorism. 
The  President  identified  in  the  Annex  to 
the  Order,  as  amended  by  Executive 
Order  13268  of  July  2,  2002,  13 
individuals  and  16  entities  as  subject  to 
the  economic  sanctions.  The  Order  was 
further  amended  by  Executive  Order 
13284  of  January  23,  2003,  to  reflect  the 
creation  of  the  Department  of  Homeland 
Security. 

Section  1  of  the  Order  blocks,  with 
certain  exceptions,  all  property  and 
interests  in  property  that  are  in  or 
hereafter  come  within  the  United  States 
or  the  possession  or  control  of  United 
States  persons,  of:  (1)  Foreign  persons 
listed  in  the  Annex  to  the  Order;  (2) 
foreign  persons  determined  by  the 
Secretary  of  State,  in  consultation  with 
the  Secretary  of  the  Treasury,  the 
Secretary  of  the  Department  of 
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Homeland  Security  and  the  Attorney 
General,  to  have  committed,  or  to  pose 
a  significant  risk  of  committing,  acts  of 
terrorism  that  threaten  the  security  of 
U.S.  nationals  or  the  national  security, 
foreign  policy,  or  economy  of  the  United 
States;  (3)  persons  determined  by  the 
Director  of  OF  AC,  in  consultation  with 
the  Departments  of  State,  Homeland 
Security  and  Justice,  to  be  owned  or 
controlled  by,  or  to  act  for  or  on  behalf 
of  those  persons  listed  in  the  Annex  to 
the  Order  or  those  persons  determined 
to  be  subject  to  subsection  1(b),  1(c),  or 
l(d)(i)  of  the  Order;  and  (4)  except  as 
provided  in  section  5  of  the  Order  and 
after  such  consultation,  if  any,  with 
foreign  authorities  as  the  Secretary  of 
State,  in  consultation  with  the  Secretary 
of  the  Treasury,  the  Secretary  of  the 
Department  of  Homeland  Security*and 
the  Attorney  General,  deems 
appropriate  in  the  exercise  of  his 
discretion,  persons  determined  by  the 
Director  of  OFAC,  in  consultation  with 
the  Departments  of  State,  Homeland 
Security  and  Justice,  to  assist  in, 
sponsor,  or  provide  financial,  material, 
or  technological  support  for,  or  financial 
or  other  services  to  or  in  support  of, 
such  acts  of  terrorism  or  those  persons 
listed  in  the  Annex  to  the  Order  or 
determined  to  be  subject  to  the  Order  or 
to  be  otherwise  associated  with  those 
persons  listed  in  the  Annex  to  the  Order 
or  those  persons  determined  to  be 
subject  to  subsection  1(b),  1(c),  or  l(d)(i) 
of  the  Order. 

On  October  4,  2012  the  Director  of 
OFAC,  in  consultation  with  the 
Departments  of  State,  Homeland 
Security,  Justice  and  other  relevant 
agencies,  designated,  pursuant  to  one  or 
more  of  the  criteria  set  forth  in 
subsections  1(b),  1(c)  or  1(d)  of  the 
Order,  two  (2)  entities  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  Executive  Order  13224. 

The  listings  for  these  entities  on 
OF  AC’s  list  of  Specially  Designated 
Nationals  and  Blocked  Persons  appear 
as  follows: 

Entities 

1.  WAQFIYA  RI’AYA  AL-USRA  AL- 
FILISTINYA  WA  AL-LUBNANYA 
(a.k.a.  AL  WAQFIYA  AL  USRAH  AL 
FILASTINIA;  a.k.a.  AL-WAQFIYA 
ASSOCIATION;  a.k.a.  AL- 
WAQFIYYAH  FOR  THE.  FAMILIES 
OF  THE  MARTYRS  AND  DETAINEES 
IN  LEBANON;  a.k.a.  ENDOWMENT 
FOR  CARE  OF  LEBANESE  AND 
PALESTINIAN  FAMILIES;  a.k.a. 
LEBANESE  AND  PALESTINIAN 
FAMILIES  ENTITLEMENT;  a.k.a. 
PALESTINIAN  AND  LEBANESE 
FAMILIES  WELFARE  TRUST;  a.k.a. 
THE  ASSOCIATION  FOR  THE 


WELFARE  OF  PALESTINIAN  AND 
LEBANESE  FAMILIES;  a.k.a.  THE 
ASSOCIATION  TO  DEAL  WITH 
PALESTINIAN  AND  LEBANESE 
PRISONERS;  a.k.a.  THE 
PALESTINIAN  AND  LEBANESE 
FAMILIES  WELFARE  ASSOCIATION; 
a.k.a.  WAKFIA  RAAIA  ALASRA 
ALFALESTINIA  WALLBANANIA; 
a.k.a.  WAQFIYA  RI’AYA  AL-ISRA 
AL-LIBNANIYA  WA  AL- 
FALASTINIYA;  a.k.a.  WELFARE 
ASSOCIATION  FOR  PALESTINIAN 
AND  LEBANESE  FAMILIES;  a.k.a. 
WELFARE  OF  THE  PALESTINIAN 
AND  LEBANESE  FAMILY  CARE; 
a.k.a.  “WAFRA”),  P.O.  Box  14-6028, 
Beirut,  Lebanon;  P.O.  Box  13-7692, 
Beirut,  Lebanon;  Email  Address 
Wakf_osra@hotmail.com;  alt.  Email 
Address  Wakf_oara@yahoo.com;  alt. 
Email  Address  Wrfl77@hotmail.com; 
alt.  Email  Address  wafla@terra.net.lb; 
Registered  Charity  No.  1455/99;  alt. 
Registered  Charity  No.  1155/99 
[SDGT]. 

2.  AL-QUDS  INTERNATIONAL 
FOUNDATION  (a.k.a.  AL  QUDS 
INSTITUTE;  a.k.a.  AL  QUDS 
INTERNATIONAL  INSTITUTION; 
a.k.a.  AL-QUDS  FOUNDATION; 
a.k.a.  INTERNATIONAL  AL  QUDS 
INSTITUTE;  a.k.a.  INTERNATIONAL 
JERUSALEM  FOUNDATION;  a.k.a. 
JERUSALEM  INTERNATIONAL 
ESTABLISHMENT;  a.k.a. 

JERUSALEM  INTERNATIONAL 
FOUNDATION;  a.k.a.  MU’ASSASAT 
AL-QUDS;  a.k.a.  THE 
INTERNATIONAL  AL  QUDS 
FOUNDATION;  a.k.a.  “IJF”),  Hamra 
Street,  Saroulla  Building,  11th  Floor, 
Beirut  P.O.  Box  Beirut-Hamra  113/ 
5647,  Lebanon;  Web  site  www.alquds- 
online.org;  Email  Address 
institution@alquds-onIine.org;  alt. 
Email  Address 

alquds_institution@yahoo.com;  alt. 
Email  Address  info@alquds-city.com 
[SDGT]. 

Dated:  October  4,  2012. 

Adam  J.  Szubin, 

Director,  Office  of  Foreign  Assets  Control. 

[FR  Doc.  2012-25292  Filed  10-12-12;  8:45  am] 

BILLING  CODE  4810-AL-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  certain 
cash  or  deferred  arrangements  and 
employee  and  matching  contributions 
under  employee  plans,  and  retirement 
plans;  cash  or  deferred  arrangements. 
DATES:  Written  comments  should  be 
received  on  or  before  December  14,  2012 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawience,  Internal  Revenue 
Service,  Room  6129, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulation  should  be 
directed  to  Allan  Hopkins  at  Internal 
Revenue  Service,  room  6129, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-6665,  or 
through  the  Internet  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Cash  or  Deferred 
Arrangements  and  Employee  and 
Matching  Contributions  under 
Employee  Plans:  Retirement  Plans;  Cash 
or  Deferred  Arrangements. 

OMB  Number:  1545-1069. 

Regulation  Project  Number:  EE-175- 
86;  Reg-108639-99. 

Abstract:  This  regulation  provides  the 
public  with  the  guidance  needed  to 
comply  with  sections  40(k),  401(m),  and 
4979  of  the  Internal  Revenue  Code.  The 
regulation  affects  sponsors  of  plans  that 
contain  cash  or  deferred  arrangements 
of  employee  or  matching  contributions, 
and  employees  who  are  entitled  to  make 
elections  under  these  plans. 

Current  Actions:  There  are  no  changes 
to  the  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

•  Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  farms,  and  state,  local,  or 
tribal  governments. 

Estimated  Number  of  Respondents: 
355,500. 

Estimated  Time  per  Respondent:  3 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,060,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
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( 


respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  conhdential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the  . 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (cl  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  $eptember  27,  2012. 

Yvette  Lawrence. 

IRS  Reports  Clearance  Officer. 

|FR  Doc.  2012-25178  Filed  10-12-12:  8:45  am) 
BKJJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Information  Collection 
Tools 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104—13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
706-GS(T),  Generation-Skipping 
Transfer  Tax  Return  For  Terminations; 
REG-130477-00;  REG-130481-00  (TD 


8987)  Required  Distributions  From 
Retirement  Plans  (§§  1.401(a)(9)-l  and 
1.401(a)(9)— 4);  Revenue  Procedure 
2000-37;  Reverse  Like-Kind  Exchanges 
(modified  by  Revenue  Procedure  2004- 
51);  Form  13460,  Employer/Payer 
Information;  and  Notice  2003-67, 

Notice  on  Information  Reporting  for 
Payments  in  Lieu  of  Dividends. 

DATES:  Written  comments  should  be 
received  on  or  before  December  14,  2012 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Yvette  Lawrence,  Internal  Revenue 
Service,  Room  6129, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
Please  send  separate  comments  for  each 
specific  information  collection  listed 
below.  You  must  reference  the 
information  collection’s  title,  form 
number,  reporting  or  record-keeping 
requirement  number,  and  OMB  number 
(if  any)  in  your  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  collection  tools  should  be 
directed  to  R.  Joseph  Durbala,  Internal 
Revenue  Service,  Room  6129, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3634,  or 
through  the  Internet  at 
RJoseph.DurbaIa@irs.gov. 

SUPPLEMENTARY  INFORMATION:  Currently, 
the  IRS  is  seeking  comments  concerning 
the  following  information  collection 
tools,  reporting,  and  record-keeping 
requirements: 

(1)  Tiffe:  Generation-Skipping 
Transfer  Tax  Return  For  Terminations. 

OMB  Number:  1545-1145. 

Form  Number:  706-GS(T). 

Abstract:  Form  706-GS(T)  is  used  by 
trustees  to  compute  and  report  the  tax 
due  on  generation-skipping  transfers 
that  result  ft’om  the  termination  of 
interests  in  a  trust.  The  IRS  uses  the 
information  to  verify  that  the  tax  has 
been  properly  computed. 

Current  Actions:  There  are  no  changes 
to  the  previously  approved  burden  of 
this  existing  collection. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  per  Respondent:  1  hr., 
22  min. 

Estimated  Total  Annual  Burden 
Hours:  684. 

(2)  Title:  Required  Distributions  From 
Retirement  Plans. 

OMB  Number:  1545-1573. 

Form  Number:  REG-130477-00  and 
REG-130481-00  (TD  8987-final). 

Abstract:  This  regulation  permits  a 
taxpayer  to  name  a  trust  as  the 


beneficiary  of  the  employee’s  benefit 
under  a  retirement  plan  and  use  the  life 
expectancies  of  the  beneficieuies  of  the 
trust  to  determine  the  required 
minimum  distribution,  if  certain 
conditions  are  satisfied. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 

1,000. 

Estimated  Time  per  Respondent:  20 
min. 

Estimated  Totat  Annual  Reporting 
Burden  hours:  333.  * 

(3)  Title:  Reverse  Like-Kind 
Exchanges. 

OMB  Number:  1545-1701. 

Form  Number:  Revenue  Procedure 
2000-37  (modified  by  RP  2004-51). 

Abstract:  Revenue  Procedure  2000—37 
provides  a  safe  harbor  for  reverse  like- 
kind  exchanges  in  which  a  transaction 
using  a  “qualified  exchange 
accommodation  arrangement”  will 
qualify  for  non-recognition  treatment 
under  section  1031  of  the  Internal 
Revenue  Code.  Revenue  Procedure 
2004-51  modifies  sections  1  and  4  of 
Rev.  Proc.  2000-37,  2000-2  C.B.  308,  to 
provide  that  Rev.  Proc.  2000-37  does 
not  apply  if  the  taxpayer  owns  the 
property  intended  to  qualify  as 
replacement  property  before  initiating  a 
qualified  exchange  accommodation 
arrangement  (QEAA). 

Current  Actions:  There  is  no  change 
in  the  paperwork  burden  previously 
approved  by  OMB. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  and  farms. 

Estimated  Number  of  Respondents: 
1,600. 

Estimated  Time  per  Respondent:  2 
hrs. 

Estimated  Total  Annual  Burden 
Hours:  3,200. 

(4)  Title:  Employer /Payer  Information. 

OMB  Number:  1545-1849. 

Form  Number:  13460. 

Abstract:  Form  13460  is  used  to  assist 
filers  who  have  underreporter  or 
correction  issues.  Also  this  form 
expedites  research  of  the  filer’s 
problems. 

Current  Actions:  There  is  no  change 
in  the  paperwork  burden  previously 
approved  by  OMB. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  and  other 
for-profit  organizations,  farms,  not-for- 
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profit  institutions,  Federal  government, 
and  state,  local,  or  Tribal  government. 

Estimated  Number  of  Respondents: 

200. 

Estimated  Time  per  Respondent:  15 
min. 

Estimated  Total  Annual  Burden 
Hours:  50. 

(5)  Title:  Notice  on  Information 
Reporting  for  Payments  in  Lieu  of 
Dividends. 

OMB  Number:  1545-1858. 

Form  Number:  Notice  2003-67. 

Abstract:  Notice  2003-67  provides 
guidance  to  brokers  and  individuals 
regarding  provisions  in  the  Jobs  and 
Growth  Tax  Relief  Reconciliation  Act  of 
2003.  The  notice  provides  rules  for 
brokers  to  use  in  determining  loanable 
shares  and  rules  for  allocating 
transferred  shares  for  purposes  of 
determining  payments  in  lieu  of 
dividend  reportable  to  individuals. 
These  rules  require  brokers  to  comply 
with  certain  recordkeeping 
requirements  to  use  the  favorable  rules 
for  determining  loanable  shares  and  for 
allocating  transferred  shares  that  may 
give  rise  to  payments  in  lieu  of 
dividends. 

Current  Actions:  There  is  no  change 
in  the  paperwork  burden  previously 
approved  by  OMB.  * 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other-for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
600. 


Estimated  Time  per  Respondent:  100 
hrs. 

Estimated  Total  Annual  Burden 
Hours:  60,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(h)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  October  5,  2012. 

R.  Joseph  Durbala, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  2012-25183  Filed  10-12-12;  8:45  am) 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  Charter  Renewals 

AGENCY:  Department  of  Veterans  Affairs. 

ACTION:  Notice  of  Advisory  Committee  • 
Charter  Renewals. 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  5  U.S.C.  App.  2, 
and  after  consultation  with  the  General 
Services  Administration,  the  Secretary 
of  Veterans  Affairs  has  determined  that 
the  following  Federal  advisory 
committees  are  vital  to  the  mission  of 
the  Department  of  Veterans  Affairs  (VA) 
and  renewing  their  charters  would  be  in 
the  public  interest.  Consequently,  the 
charters  for  the  following  Federal 
advisory  committees  are  renewed  for  a 
two-year  period,  beginning  on  the  dates 
listed  below: 


Committee  name 


Committee  description 


Charter  renewed 
on 


Genomic  Medicine  Program  Advisory 
Committee. 

Veterans'  Rural  Health  Advisory  Com¬ 
mittee. 

Clinical  Science  Research  and  Develop¬ 
ment  Service  Cooperative  Studies  Sci¬ 
entific  Evaluation  Committee. 

Health  Services  Research  and  Develop¬ 
ment  Service  Scientific  Merit  Review 
Board. 


Joint  Biomedical  Laboratory  Research 
and  Development  and  Clinical  Science 
Research  and  Development  Services 
Scientific  Merit  Review  Board. 

Rehabilitation  Research  and  Develop¬ 
ment  Service  Scientific  Merit  Review 
Board. 


Provides  advice  on  the  scientific  and  ethical  issues  related  to  the  establishment, 
development,  and  operation  of  a  genomic  medicine  program  within  VA. 

Provides  advice  on  health  care  issues  affecting  enrolled  veterans  residing  in  rural 
areas. 

Provides  advice  on  VA  cooperative  studies,  multi-site  clinical  research  activities, 
and  policies  related  to  conducting  and  managing  these  efforts  while  ensuring 
that  new  and  ongoing  projects  maintain  high  quality,  are  based  upon  scientific 
merit,  and  are  efficiently  and  economically  conducted. 

Provides  advice  on  the.  fair  and  equitable  selection  of  the  most  meritorious  re¬ 
search  projects  for  support  by  VA  research  funds  and  ensuring  the  high  quality 
and  mission  relevance  of  VA’s  legislatively  mandated  research  and  develop¬ 
ment  program.  Also  advises  on  the  adequacy  of  protection  of  human  and  ani¬ 
mal  subjects. 

Provides  advice  on  the  scientific  quality,  budget,  safety,  and  mission  relevance  of 
investigator-initiated  research  proposals  submitted  for  VA  merit  review  consid¬ 
eration.  The  proposals  may  address  research  questions  within  the  general 
areas  of  biomedical  and  behavioral  research  or  clinical  science  research. 

Provides  advice  on  the  rehabilitation  needs  of  disabled  veterans  and  the  adminis¬ 
tration  of  VA’s  rehabilitation  programs. 


March  13,  2012. 
June  21,  2012.  - 
July  12,  2012. 

July  12,  2012. 


July  12,  2012. 

July  12,  2012. 


The  Secretary  has  also  renewed  the  for  a  two-year  period,  beginning  on  the 
charters  for  the  following  statutorily  dates  listed  below: 

authorized  Federal  advisory  committees 
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Committee  name 

Committee  description 

Charter  renewed 
on 

Advisory  Committee  on  Minority  Vet¬ 
erans. 

Authorized  by  38  U.S.C.  544.  Provides  advice  on  the  administration  of  VA  bene¬ 
fits  for  veterans  who  are  minority  group  members  in  the  areas  of  compensa¬ 
tion,  health  care,  rehabilitation,  outreach,  and  other  services. 

March  13,  2012. 

Advisory  Committee  on  Prosthetics  and 
Special  Disabilities-Programs. 

• 

Authorized  by  38  U.S.C.  543.  Provides  advice  on  VA  prosthetics  programs  and 
rehabilitation  research,  development,  and  evaluation  of  prosthetics  technology. 
Assesses  VA  programs  that  serve  veterans  with  spinal  cord  injury,  blindness, 
or  vision  impairment,  loss  of  or  loss  of  use  of  extremities,  deafness  or  hearing 
impairment,  or  other  serious  incapacities. 

March  13,  2012. 

Advisory  Committee  on  Homeless  Vet¬ 
erans. 

Authorized  by  38  U.S.C.  2066.  Provides  advice  on  benefits  and  services  pro¬ 
vided  to  homeless  veterans  by  VA. 

March  15,  2012. 

Advisory  Committee  on  Former  Pris¬ 
oners  of  War. 

Authorized  by  38  U.S.C.  541.  Provides  advice  on  the  administration  of  benefits 
for  veterans  who  are  former  prisoners  of  war,  and  assesses  the  needs  of  such 
veterans  in  the  areas  of  service^connected  compensation  health  care,  and  re¬ 
habilitation. 

March  20,  2012. 

Veterans’  Advisory  Committee  on  Edu¬ 
cation. 

Authorized  by  38  U.S.C.  3692.  Provides  advice  on  the  administration  of  edu¬ 
cation  and  training  progreims  for  veterans  and  servicepersons,  reservists,  and 
dependents  of  veterans  under  chapters  30,  32,  33,  35,  and  36  of  title  38,  and 
chapters  1606  and  1607  of  title  10,  United  States  Code. 

March  21,  2012. 

Special  Medical  Advisory  Group  . 

Authorized  by  38  U.S.C.  7312.  Provides  advice  on  matters  relating  to  the  care 
and  treatment  of  veterans  and  matters  pertinent  to  the  operations  of  the  Vet¬ 
erans  Health  Administration  (i.e.  research,  education,  training  of  health  care 
professionals,  and  VA’s  role  in  support  of  the  missions  of  the  Departments  of 
Defense  and  Homeland  Security). 

April  4,  2012. 

Geriatrics  and  Gerontology  Advisory 
Committee. 

Authorized  by  38  U.S.C.  7315  Provides  advice  on  all  matters  pertaining  to  geri¬ 
atrics  and  gerontology  by  assessing  the  capability  of  VA  health  care  facilities  to 
meet  the  medical,  psychological,  and  social  needs  of  older  veterans,  and  eval¬ 
uating  VA  facilities  designated  as  Geriatric  Research,  Education,  and  Clinical 
Centers. 

July  5,  2012. 

Advisory  Committee  on  Structural  Safety 

Authorized  by  38  U.S.C.  8105.  Provides  advice  on  structural  safety  in  the  con- 

September  27, 

of  Department  of  Veterans  Affairs  Fa- 

struction  and  remodeling  of  VA  facilities,  and  recommends  standards  for  use 

2012. 

cilities. 

i  by  VA  in  the  construction  and  alteration  of  facilities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vivian  Drake,  Committee  Management 
Officer,  Department  of  Veterans  Affairs, 
Advisory  Committee  Management 
Office  (OOAC),  810  Vermont  Avenue 
NW.,  Washington,  DC  20420;  telephone 


(202)  461-7028;  or  email  at 
vivian.drake@va.gov.  To  view  a  copy  of 
a  VA  Federal  advisory  committee 
charter,  visit  http://www.va.gov/ 
advisory. 

Dated:  October  9,  2012. 


By  direction  of  the  Secretary. 

Vivian  Drake, 

Committee  Management  Officer. 
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